not 


3-9-94 

Vol.  59  No.  46 


Wednesday 
March  9, 1994 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 
U  S.  Government  Printing  Office 
(ISSN  0097-6326) 


OFFICIAL  BUSINESS 
Penalty  for  private  use,  $300 


3-9-94 

Vol.  59  No.  46 
Pages  10939-11174 


Wednesday 
March  9,  1994 


II  Federal  Register  /  Vol.  59,  No.  46  /  Wednesday,  March  9,  1994  /  Contents 


FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 

(not  published  on  Saturdays,  Sundays,  or  on  otHcial  holidays),  by 
the  Office  of  the  Federal  Register,  National  Archives  and  Records 
Administration,  Washington,  DC  20408,  under  the  Federal  Register 
Act  (49  Stat.  500,  as  amended;  44  U.S.C.  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Feder^  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  24x  microfiche 
format.  The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $444,  or  $490  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA)  subscription; 
the  microfiche  edition  of  the  Federal  Register  including  the  Federal 
Register  Index  and  LSA  is  $403.  Six  month  subscriptions  are 
available  for  one-half  the  annual  rate.  The  charge  for  individual 
copies  in  paper  form  is  $6.00  for  each  issue,  or  $6.00  for  each  group 
of  pages  as  actually  bound;  or  $1.50  for  each  issue  in  microfiche 
form.  All  prices  include  regular  domestic  postage  and  handling. 
International  customers  please  add  25%  for  foreign  handling.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents,  or  charge  to  your  GPO  Deposit  Account,  VISA  or 
MasterCard.  Mail  to:  New  Orders,  Superintendent  of  Documents, 
P.O.  Box  371954,  Pittsburgh,  PA  15256-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  59  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 


PUBUC 
Subscriptions: 

Paper  or  fiche 

Assistance  with  public  subscriptions 
Single  copiesAuick  copies: 

Paper  or  fiche 

Assistance  with  public  single  copies 
FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  -  523-5243 

For  other  telephone  numbers,  see  the  Reader  Aids  section 
at  the  end  of  this  issue. 


202-783-3238 

512-2303 


783-3238 

512-2457 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:  Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations.  ‘ 

WHO:  The  Office  of  the  Federal  Register. 

WHAT:  Free  public  briefings  (approximately  3  hours]  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public’s  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  impmrtant  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:  To  provide  the  public  with  access  to  information  necessary  to 

research  Federal  agency  regulations  which  directly  affect  them. 

There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  March  16  at  9:00  am 

WHERE:  Office  of  the  Federal  Register,  7th  Floor 

Conference  Room,  800  North  Capitol  Street 
NW,  Washington.  DC  (3  blocks  north  of 
Union  Station  Metro) 

RESERVATIONS:  202-523-4538 


OAKLAND,  CA 

WHEN:  March  30  at  9:00  am 

WHERE:  Oakland  Federal  Building,  1301  Clay  Street, 

Conference  Rooms  A,  B,  and  C,  2nd  Floor, 
Oakland,  CA 

RESERVATIONS:  Federal  Information  Center 
1-800-726-4995 


0 


Printed  on  recycled  paper  containing  100%  post  consumer  waste 


ni 


Contents 


Federal  Register 
Vol.  59.  No.  46 
Wednesday,  March  9,  1994 


Agricultural  Marketing  Service 

PROPOSED  RULES 
Onions  grown  in — 

Texas.  11008-11009 

Agriculture  Department 

See  Agricultural  Marketing  Service 
See  Commodity  Credit  Corporation 
See  Food  and  Nutrition  Service 
See  Forest  Service 

NOTICES 

Emergency  declarations: 

North  Carolina — 

Asian  gypsy  moth,  11045 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  11079-11080 

Commerce  Department 

See  Export  Administration  Bureau 

See  National  Oceanic  and  Atmospheric  Administration 

Commodity  Credit  Corporation 

RULES 

Loan  and  purchase  programs: 

Tobacco;  importer  assessments,  10939-10946 

Comptroller  of  the  Currency 

RULES 

Risk-based  capital: 

Multifamily  housing  loans,  10946-10953 

Defense  Department 

See  Navy  Department 
RULES 

Federal  claims  collection;  CFR  Part  removed,  10988 
NOTICES 

Agency  information  collection  activities  under  OMB 
review,  11050-11051 

Environmental  statements;  availabiUty,  etc.: 

Bellows  Air  Force  Station,  HI;  mihtary  training 
procedures,  family  housing,  and  facilities 
construction,  11051-11052 
Meetings: 

Science  Board  task  forces,  11052-11053 
Women  in  Services  Advisory  Committee,  11053 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Job  Training  Partnership  Act — 

School-to-work  opportunities;  local  partnerships, 
11154-11174 

Employment  and  Training  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Job  Training  Partnership  Act — 

School-to-work  opportunities;  local  partnerships, 
11154-11174 


Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 

Alkyl  (C12-C20)  methacrylate-methacrylic  acid 
copolymer,  10988-10990 

Cross-linked  polyurea-type  encapsulating  polymer, 
10991-10993 
Dicofol,  10993-10997 

Maleic  acid  monoethyl  ester-vinyl  methyl  ether 
copolymer,  etc.,  10990-10991 
PROPOSED  RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
Synthetic  organic  chemical  manufacturing  industry  and 
seven  other  processes,  11018-11019 
Air  programs: 

Accidental  release  prevention;  regulated  substances  and 
thresholds  list;  {letition  requirements 
Correction,  11105 

Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  and  air  quality  planning 
purposes;  designation  of  areas: 

Colorado,  11012-11018 
Toxic  substances: 

Lead;  hazard  education  requirements  before  target 
housing  renovation,  11108-11118 
Lead  fishing  sinkers  ban;  response  to  citizens*  petition, 
11122-11143 
NOTICES 

Pesticide,  food,  and  feed  additive  petitions: 

DowElanco  et  al.,  11055-11056 
Pesticides;  emergency  exemption,  etc.: 

Oxytetracycline,  11056 
Toxic  and  hazardous  substances  control: 

Lead  hazard  information  pamphlet;  availability,  11119- 
11120 

Equal  Employment  Opportunity  Commission 

NOTICES 

Privacy  Act: 

Systems  ot  records,  11056-11069 

Export  Administration  Bureau 

RULES 

Export  licensing: 

Commerce  control  list,  and  nuclear  nonprohferation — 
Nuclear-related  dual-use  equipment,  material,  and 
related  technology,  10958-10984 

Federal  Aviation  Administration 

RULES 

Air  traffic  operating  and  flight  rules: 

Special  visual  flight  rules  (SVFR) — 

Denver  International  Airport,  CO;  new  airport,  10958 
Class  D  airspace,  10956-10957 
Class  D  airspace  and  Class  E  airspace,  10957-10958 
PROPOSED  RULES 
Class  E  airspace,  11010-11011 

Rulemaking  petitions;  summary  and  disposition,  11009- 
11010 


IV 


Federal  Register  /  Vol,  59,  No.  46  /  Wednesday,  March  9,  1994  /  Contents 


NOTICES 

Exemption  petitions:  summary  and  dispiosition.  11101- 
11102 
Meetings: 

Air  Traffic  Procedures  Advisory  Committee.  11102 
Passenger  facility  charges:  applications,  etc.: 

Jefferson  County  Airport,  TX,  11102-11103 

Federal  Communications  Commission 
PROPOSED  RULES 
Radio  services,  special: 

Amateur  services — 

Vanity  call  sign  system.  11029 
NOTICES 

Television  broadcasting: 

I^ow  power  television  and  television  translator  filing 
window  (April  11-15,  1994),  11069-11071 

Federal  Energy  Regulatory  Commission 
PROPOSED  RULES 
Natural  Gas  Policy  Act: 

Electronic  Bulletin  Boards  Standards:  informal 
conference 
Filings.  11011-11012 
NOTICES 

Environmental  statements:  availability,  etc.: 

Appalachian  Power  Co.,  11054 
Seattle.  WA.  11054 

Applications,  bearings,  determinations,  etc.: 

James  River-New  Hampshire  Electric.  Inc.,  il054-11055 
Newark  Bay  Cogenerating  Partnership.  L.P.:  correction. 
11105 

Transwestem  Pipeline  Co.,  11055 

Federal  Financial  Institutions  Examination  Council 

NOTICES 

Off-balance-sheet  derivatives:  disclosure,  11071-11076 

Federal  Maritime  Commission 

NOTICES 

Freight  forwarder  licenses: 

Serv  Pak  International,  Inc.,  et  ah,  11077 

Federal  Reserve  System 

NOTICES 

Meetings:  Sunshine  Act.  11104 
Applications,  hearings,  determinations,  etc.:' 

CBT  Corp.,  11077  ' 

Community  Bancshares,  Inc.,  11077-11078 
Corestates  Financial  Corp.  et  ah,  11078 
Ehikeman,  Van  A.,  et  ah:  correction,  11078 
Fleet  Financial  Group,  Inc.,  et  ah,  11078-11079 
Lindenbaum,  Matthew,  et  ah,  11079 

Food  and  Drug  Administration 

RULES 

Food  additives: 

Polymers — 

Ethylene-octene  copolymers,  etc.,  10986-10988 
Synthetic  petroleum  wax,  10986 
NOTICES 

Medical  devices: 

In  vitro  diagnostic  products:  current  good  manufacturing 
practice  guideline:  availability,  11080 


Food  and  Nutrition  Service 

NOTICES 

Food  stamp  program: 

Joint  processing  system:  supplemental  security  income 
and  food  stamp  program:  improvements 
recommendations,  11045-11047 

Forest  Service 

NOTICES 

Environmental  statements:  availability,  etc.: 

Lolo  National  Forest,  MT,  11047-11048 
Mormon  Ridge,  MT:  winter  range  restoration  project. 
11048-11049 

General  Services  Administration 

RULES 

Federal  travel: 

Relocation  income  tax  (RIT)  allowance  tax  tables,  10997- 
11000 

Geological  Survey 

NOTICES 

Meetings: 

National  Water-Quality  Assessment  Program  Symposium, 
11088 

Health  and  Human  Services  Department 

See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Health  Care  Financing  Administration 

RULES 

Medicare: 

Physician  attestation  responsibilities:  annual  physician 
acknowledgement  requirement  changes,  11000-11003 

Housing  and  Urban  Development  Department 

NOTICES 

Grants:  funding  availability  notices:  publication  plan, 
application  processes,  and  award  announcements. 
11081-11082 

Interior  Department 

See  Geological  Survey 
See  Land  Management  Bureau 
See  National  Park  Service 
See  Reclamation  Bureau 
NOTICES 

Environmental  statements:  availability,  etc.: 

Institute  of  Marii\p  Science,  AK;  infrastructure 
improvements,  11082-11083 

International  Trade  Commission 

NOTICES 

Import  investigations: 

Calcium  aluminate  cement  and  cement  clinker  fi’om — 
France,  11088-11089 

interstate  Commerce  Commission 

NOTICES 

Environmental  statements:  availability,  etc.: 

Chicago  &  North  Western  Transportation  Co.,  11089 
Railroad  services  abandonment: 

CSX  Transportation.  Inc.,  et  ah,  11089-11090 


Federal  Register  /  Vol,  59,  No.  46  /  Wednesday,  March  9,  1994  /  Contents 


Justice  Department 

See  Prisons  Bureau  ' 

NOTICES 

Agency  information  collection  activities  imder  0MB 
review,  11090 

Labor  Department 

See  Employment  and  Training  Administration 

Land  Management  Bureau 

PROPOSED  RULES 

Minerals  management: 

Onshore  oil  and  gas  operations;  Federal  and  Indian  oil 
and  gas  leases — 

Order  No.  4;  oil  management,  11019-11029 
NOTICES 

Realty  actions:  sales,  leases,  etc.: 

California,  11083-11084 
Utah, 11084 

Withdrawal  and  reservation  of  lands: 

California,  11084-11085 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 

Aeronautics  Advisory  Committee,  11091 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 

Electric  vehicles — 

Controls,  displays,  and  windshield  defrosting  and 
defogging  systems,  11004-11006 

National  Indian  Gaming  Commission 

NOTICES 

Annual  fees  payable  by  Class  II  gaming  operations;  fee 
rates,  11091 

National  institutes  of  Health 

NOTICES 

Meetings: 

National  Cancer  Institute,  11080-11081 
Women  and  minorities  as  subjects  in  clinical  research; 
guidelines,  11146-11151 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management; 

Atlantic  sea  scallop,  11006-11007 
PROPOSED  RULES 

Fishery  conservation  and  management: 

American  lobster,  11029-11044 
NOTICES 
Permits: 

Endangered  and  threatened  species,  11050 

National  Park  Service 

NOTICES 

Meetings; 

Chesapeake  and  Ohio  Canal  National  Historical  Park 
Commission,  11088 

National  Science  Foundation 

NOTICES 

Meetings:  Sunshine  Act,  11104 


Navy  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 

Base  realignment  and  closure — 

Naval  Surface  Warfare  Center,  White  Oak  Detachment, 
MD,  11053-11054 

Nuclear  Regulatory  Commission 

NOTICES 

Organization,  functions,  and  authority  delegations: 

Local  public  document  room  relocation  and 
establishment — 

Shieldalloy  Metallurgical  Corp.,  Cambridge,  OH,  11092 

Personnel  Management  Office 

NOTICES 

Meetings: 

Historically  Black  Colleges  and  Universities  Federal 
Employment  Advisory  Group,  11092 

Prisons  Bureau 

NOTICES 

Environmental  statements:  availability,  etc.: 

Houston,  TX,  11090-11091 

Public  Health  Service 

See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Ffealth  Services 
Administration 


Reclamation  Bureau 

NOTICES 

Privacy  Act: 

Systems  of  records,  11085-11088 

Securities  and  Exchange  Commission 

RULES 

Securities: 

Short  selling  in  connection  with  public  offering,  10984- 
10985 
NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Midwest  Clearing  Corp.,  11092-11093 
New  York  Stock  Exchange,  Inc.,  11093-11095 
Applications,  hearings,  determinations,  etc.: 

Cheyenne  Software,  Inc.,  11095 
Goldman  Sachs  Equity  Portfolios,  Inc.,  et  al.,  11096- 
11100 

Northbrook  Variable  Life  Separate  Account,  11100 
Rowe  Furniture  Corp.,  11100 

Small  Business  Administration 

RULES 

Disaster-physical  disaster  and  economic  injury  loans: 
Major  source  of  employment;  definition,  10953-10955 
Small  business  concerns  investing  in  real  or  personal 
property;  loan  prohibition  exception,  10955-10956 
NOTICES 

Disaster  loan  areas; 

California,  11100 

Meetings;  district  and  regional  advisory  councils: 
Mississippi,  11100-11101 


VI 


Federal  Register  /  Vol.  59,  No.  46  /  Wednesday,  March  9,'  1994  /  Contents 


Substance  Abuse  and  Mental  Health  Services 
Administration 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Residential  treatment  for  women  and  children; 
demonstration  program,  11081 
Meetings: 

Mental  Health  Services  Center  National  Advisory 
Council,  11081 

Transportation  Department 

See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safety  Administration 

I*. 

Treasury  Department 

See  Comptroller  of  the  Currency 

United  States  Information  Agency 

NOTICES 

Meetings: 

Public  Diplomacy,  U.S.  Advisory  Commission,  11103 


Part  III 

Environmental  Protection  Agency,  11122-11143 

Part  IV 

Department  of  Health  and  Human  Services,  National 
Institutes  of  Health,  11146-11151 

Party 

Department  of  Labor,  Employment  and  Training 

Administration,  and  Department  of  Education,  Office  of 
Vocational  and  Adult  Education,  11154-11174 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Separate  Parts  In  This  Issue  Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 

Part  II  numbers  and  Federal  Register  finding  aids  is  available  on 

Environmental  Protection  Agency,  11108-11120  202-275-1538  or  275-0920. 


Federal  Register  /  Vol.  59,  No.  46  /  Wednesday,  March  9,  1994  /  Contents  VII 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 


7  CFR 

1464 . 10939 

Proposed  Rules: 

959 . 11008 

12  CFR 

3 . 10946 

13  CFR 

123  (2  documents) . 10953, 

10955 

14  CFR 

71  (2  documents) . 1 0956, 

10957 

91 . 10958 

Proposed  Rules: 

Ch.  1 . 11009 

71 . 11010 

15  CFR 

771  . 10958 

772  . 10958 

773  . 10958 

774  . 10958 

778 . 10958 

786  . 10958 

787  . 10958 

799 . 10958 

17  CFR 

240 . 10984 

18  CFR 

Proposed  Rules: 

284 . 11011 

21  CFR 

172 . 10986 

177 . 10986 

32  CFR 

90 . 10988 

40  CFR 

1 80  (3  documents) . 1 0988, 

10990,10991 

185 . 10993 

Proposed  Rules: 

52 . ....11012 

63 . 11018 

68 . 11105 

81 . 11012 

745  (2  documents) . 11108, 

11122 

41  CFR 

302-11 . 10997 

42  CFR 

412 . 11000 

43  CFR 
Proposed  Rules: 

3160 . 11019 

47  CFR 
Proposed  Rules: 

97 . 11029 

49  CFR 

571 . 11004 

50  CFR 

650 . 11006 

Proposed  Rules: 

649 . 11029 


‘iHi  pI  M  «  iJte  ■  '.  'i',  '^-kI  l^!^ll" 


Rules  and  Regulations 


Federal  Register 
Vol.  59.  No.  46 
Wednesday,  March  9,  1994 


10939 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  l^al  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  Hsted  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 
7  CFR  Part  1464 

RIN  0560-AD53 

Tobacco;  Importer  Assessments 

agency:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  Section  1106  of  the  Omnibus 
Budget  Reconciliation  Act  of  1993  (1993 
Act)  amends  sections  106, 106A,  and 
106B  of  the  Agricultural  Act  of  1949 
(the  1949  Act)  to  require,  with  respect 
to  hurley  or  flue-cured  tobacco  imported 
in  1994  and  subsequent  years,  that  the 
importer  pay  a  "no-net-cost”  assessment 
(which  insures  against  loss  in  the  cost 
of  the  federal  tobacco  price  support 
program)  and  to  require,  with  respect  to 
the  1994  through  1998  crops  of  tobacco, 
that  an  importer  of  any  kind  or  type  of 
tobacco  remit  a  nonrefundable 
marketing  assessment  to  the  Commodity 
Credit  Corporation  (CCC)  on  each  pound 
of  tobacco  imported.  The  final  rule 
adopted  by  this  document  addresses  the 
amount  of  assessments,  the  remittance 
of  assessments,  penalties  for  failure  to 
remit  or  timely  remit  assessments, 
importer  reporting  requirements,  the 
retention  of  records  by  importers  of 
tobacco,  the  examination  of  records  and 
reports  pertinent  to  importers,  and  the 
penalty  for  failure  to  keep  records  and 
make  reports. 

EFFECTIVE  DATE:  January  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
W.  Wheeler,  Tobacco  Marketing 
S{>ecialist,  Tobacco  and  Peanuts 
Division,  Agricultural  Stabilization  and 
Conservation  Service  (ASCS),  United 
States  Department  of  Agriculture 
(USDA),  P.O.  Box  2415,  Washington,  DC 
20013-2415,  telephone  202-720-7562. 


SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 
12866.  Based  on  information  compiled 
by  the  USDA,  it  has  been  determined 
that  this  final  rule: 

(1)  Would  have  an  annual  effect  on 
the  economy  of  less  than  $100  million; 

(2)  Would  not  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities; 

(3)  Would  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency; 

(4)  Would  not  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  prog^-ams  or 
rights  and  obligations  of  recipients 
thereof;  and 

(5)  Would  not  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
principles  set  forth  in  Executive  Order 
12866. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  since  the  CCC  is 
not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are: 
Commodity  Loans  and  Purchases — 
10.051. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
needed. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provision  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 


officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  Oune  24, 1983). 

Executive  Order  12778 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  this  final  rule  are  not 
retroactive  and  preempt  State  laws  to 
the  extent  that  such  laws  are 
inconsistent  with  the  provisions  of  this 
final  rule.  Before  any  legal  action  is 
brought  regarding  determinations  made 
under  the  provisions  of  7  CFR  part  1464, 
the  administrative  appeal  provisions  set 
forth  at  7  CFR  part  780  must  be 
exhausted. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  these 
regulations  (7  CFR  part  1464)  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  through  December 
31, 1996,  and  assigned  OMB  No.  0560- 
0148.  Public  reporting  burden  for  the 
collection  of  information  is  estimated  to 
average  15  minutes  i}er  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Department  of  Agriculture,  Clearance 
Officer,  OIRM,  AG  Box  7630, 
Washington,  DC  20250;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (ONCB  No. 
0560-0148),  Washington,  DC  20503. 

A.  Background:  Statutory  Provisions 
and  Genera]  Provisions  of  the  Interim 
Rule 

(1)  Budget  Deficit  Marketing  Assessment 
(BDMA)  on  Imported  Tobacco 

Section  1106  (b)  (1)  of  the  1993  Act 
amended  section  106  of  the  1949  Act  by 
adding  a  new  paragraph  (h)  to  require, 
effective  for  each  of  the  1994  through 
1998  crops  of  tobacco,  that  importers  of 
tobacco  produced  outside  the  United 
States  shall  remit  to  CCC  a 
nonrefundable  BDMA  in  an  amount 
equal  to  the  product  determined  by 
multiplying  the  number  of  pounds  of 
tobacco  imported  by  the  sum  of  the 
respective  per  pound  marketing 
assessments  imposed  on  purchasers  of 
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domestic  hurley  tobacco  and  domestic 
flue-cured  tobacco  pursuant  to  section 
106  (g)  of  the  1949  Act.  Currently, 
section  106  (g)  of  the  1949  Act  imposes 
a  marketing  assessment  of  one  half  of 
one  percent  of  the  respective  national 
price  support  levels  for  price  supported 
tobacco  on  any  purchaser  who 
purchases  the  respective  kind  of  such 
tobacco  from  any  of  the  1991  through 
1995  crops.  The  amended  section  106 
provides  that  the  importer  of  tobacco 
shall  remit  the  BDMA  at  such  time  and 
in  such  manner  as  prescribed  by  the 
Secretary.  As  indicated  in  the  interim 
rule,  the  national  price  support  level  for 
hurley  tobacco  for  the  1993—1994 
marketing  year  is  $1.6830  per  pound 
and  the  national  price  support  level  for 
flue-cured  tobacco  for  the  1993-1994 
marketing  year  is  $1.5770  per  pound. 
Because  one  half  of  one  percent  of  the 
applicable  national  price  support  level 
is  .8415  cent  for  hurley  tobacco’ and 
.7885  cent  for  flue-cured  tobacco,  the 
interim  rule  provided,  effectively,  that 
the  assessment  would  be  1.6300 
(.8415  +  .7885)  cents  per  pound  or 
3.5935  (1.6300x2.2046)  cents  per 
kilogram  for  tobacco  imported  during 
the  period  January  1  through  June  30, 
1994.  This  assessment,  by  the  terms  of 
the  statute,  applies  to  all  imported 
tobacco.  For  this  assessment  and  the 
more  limited  no-net-cost  assessment, 
the  interim  rule  provided  that  imported 
tobacco,  for  purposes  of  the 
assessments,  would  be  any  tobacco 
which  is  imported  as  unmanufactured 
tobacco.  The  Interim  rule  defined 
unmanufactured  tobacco  to  be  that 
which  has  not  been  converted  into  a 
product  ready  for  use  by  consumers. 
Further,  amended  section  106  provides 
that  any  importer  who  fails  to  remit  the 
BDMA  on  imported  tobacco  shall  be 
liable,  in  addition  to  any  assessment  or 
late  payment  charge  due.  for  a 
marketing  penalty  on  the  quantity  of 
tobacco  as  to  which  such  failure  occurs, 
at  a  rate  per  pound  equal  to  37.5  percent 
of  the  sum  of  the  average  market  prices 
for  hurley  and  flue-cured  tobacco  for  the 
year  immediately  preceding  the  year  in 
which  such  tobacco  was  imported.  The 
interim  rule  provided  that  the  necessary 
market  price  determinations  would  be 
made  on  the  basis  of  prices  for  the 
domestic  marketing  years  ending  in  the 
calendar  year  preening  the  year  of  the 
importation.  The  average  market  prices 
per  pound  for  hurley  and  flue-cured 
tobacco  for  the  1992-1993  marketing 
year  were  $1.8150  and  $1.7260, 
respectively.  Accordingly,  under  the 
interim  rule,  the  ponalty  that  would  be 
applicable  with  respoct  to  the  failure  of 
an  importer  to  remit  any  BDMA  on 


imported  tobacco  entered  for 
consumption  into  the  commerce  of  the 
United  States  during  1994  would  be 
$1.3279  ($1.8150 +  $1.7260= 

$3.5410 x.3750=$1.3279)  per  pound  or 
$2.9275  ($1.3279x2.2046)  per  kilogram. 
The  penalty  would  be  in  addition  to  the 
amount  due  on  the  BDMA  together  with 
late  payment  charges.  The  rule  provided 
that  such  penalty  would  be  assessed 
after  the  importer  was  notified  of  the 
pending  assessment  of  the  penalty  and 
has  been  afforded  an  opportunity  for  a 
hearing  before  the  Director,  Tobacco  and 
Peanuts  Division,  ASCS,  with  resp)ect  to 
such  assessment. 

(2)  No-Net-Cost  Assessments  on 
Imported  Burley  or  Flue-Cured  Tobacco 

Pre-existing  provisions  of  sections 
106A  and  106B  of  the  1949  Act  impose 
on  domestic  producers  of  any  kind  of 
tobacco  for  which  domestic  quotas  are 
in  place  as  established  under  the 
‘Agricultural  Adjustment  Act  of  1938 
(the  1938  Act),  as  well  as  on  purchasers 
of  domestic  hurley  and  domestic  flue- 
cured  tobacco,  “no-net-cost 
assessments*’  to  insure  against  losses  in 
the  opjeration  of  the  federal  price 
support  program  for  tobacco. 

Subsections  1106  (b)(2)  and  (3)  of  the 
1993  Act  amended  sections  106A  and 
106B  of  the  1949  Act  to  require  that 
each  importer  of  hurley  or  flue-cured 
tobacco  pay  a  no-net-cost  assessment  on 
each  pound  of  hurley  or  flue-cured 
tobacco  that  is  imported  by  such 
importer.  The  pre-existing  provisions  of 
section  106A  of  the  1949  Act  allow,  for 
covered  tobaccos,  for  the  establishment 
of  no-net-cost  Funds  whereas  section 
106B  provided,  alternatively,  for  no-net- 
cost  Accounts.  These  Funds  or 
Accounts  are  operated  in  cooperation 
with  producer  marketing  associations 
which  perform  various  fimetions  in 
connection  with  the  administration  of 
the  price  support  program.  Sections 
106A  and  106B  alternatively  refer  to 
producer  inputs  into  the  Fund  or 
Account  as  “contributions”  or 
“assessments.”  The  interim  rule 
provided,  pursuant  to  the  1993  Act 
amendments,  that  the  importer  of  hurley 
or  flue-cured  tobacco  would  be  required 
to  pay  into  the  respective  account  or 
fund  for  the  applicable  producer 
association  an  amount  equal  to  the  sum 
of  the  current  producer  and  purchaser 
no-net-cost  assessments  or  contributions 
for  the  respective  kind  of  tobacco.  That 
is.  for  imported  flue-cured  tobacco,  for 
example,  the  importer  would  be 
required  to  pay  a  no-net-cost  assessment 
equal  to  the  amount  of  the  combined 
current  no-net-cost  assessments  or 
contributions  paid  by  purchasers  of 
domestic  flue-cured  tobacco  and  by 


producers  of  domestig  flue-cured 
tobacco. 

For  the  1993-1994  domestic  biuley 
marketing  year,  the  producer  assessment 
is  .1585  cent  per  pound  and  the 
purchaser  assessment  is  2.6585  cents 
per  pound.  With  respect  to  domestic 
flue-cured  tobacco  marketed  during  the 
1993-1994  marketing  year,  the  producer 
assessment  is  .2115  cent  per  pound  and 
the  purchaser  assessment  is  2.2115 
cents  per  pound.  For  that  reason,  under 
the  terms  of  the  interim  rule,  the 
Importer  No-Net-Cost  Assessment 
(INNCA)  on  hurley  tobacco  imported 
during  the  1993-1994  marketing  year 
after  December  31, 1993,  would  be 
2.8170  (.1585+2.6585)  cents  per  pound 
or  6.2104  (2.8170x2.2046)  cents  per 
kilogram,  and  the  INNCA  on  flue-cured 
tobacco  imported  during  the  1993-1994 
marketing  year  after  December  31, 1993, 
would  be  2.4230  (.2115+2.2115)  cents 
per  pound  or  5.3417  (2.4230x2.2046) 
cents  per  kilogram.  The  interim  rule 
noted  that  corresponding  to  the 
beginning  of  new  marketing  years  for 
domestic  burley  and  flue-ciured  tobacco, 
the  INNCA  will  likely  change  on  July  1 
of  each  year  for  imported  flue-cured 
tobacco  and  on  October  1  of  each  year 
for  imported  burley  tobacco.  The 
interim  rule  noted,  though 
misidentifying  in  one  instance  which 
section  was  which,  that  the  106B 
amendments,  unlike  those  for  section 
106 A,  expressly  limited  the  importer 
INNCA’s  to  the  combination  of  the 
producer  and  purchaser  payments  for 
the  “respective”  kind  of  domestic 
tobacco  (burley  or  flue-cured  tobacco). 
The  rule  set  out,  however,  the 
determination  that  even  where  section 
106A  applies,  that  the  assessment 
would  not  be  the  sum  of  the  producer 
and  purchaser  current  assessments  for 
both  domestic  burley  and  flue-cured 
tobacco  together  but  only  the  sum  of  the 
assessments  for  the  respective  kind  of 
tobacco  imported  by  the  importer. 

The  1993  Act  provides  tliat  the 
INNCA  be  paid  at  such  time  and  in  such 
manner  as  may  be  prescribed  by  the 
Secretary  and  provides  for  a  marketing 
penalty  in  addition  to  the  INNCA. 
against  any  importer  who  fails  to  timely 
remit  the  INNCA.  The  penalty  rate  set 
by  the  statute  is  75  percent  of  the 
average  market  price  for  the  respective 
tobacco  for  the  preceding  year.  The 
interim  rule  provided  that  such 
determinations  would  be  made  using 
market  prices  fixwn  the  preceding 
marketing  year  which  for  tobacco 
imported  after  December  31  of  the 
1993-1994  marketing  year  for  the 
respective  domestic  tobaccos  would  be 
$1.3613  ($1.8150x.75)  per  pound  or 
$3.0011  ($1.3613x2.2046)  per  kilogram 
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for  hurley  tobacco  and  $1.2945 
($1.7260x.75)  per  pound  or  $2.8539 
($1.2945x2.2046)  per  kilogram  for  flue- 
cured  tobacco.  The  interim  rule 
provided  that  such  penalties  would  be 
assessed  after  the  importer  has  been 
notifled  of  the  pending  assessment  of 
the  penalty  and  has  been  afforded  an 
opportunity  for  a  hearing  before  the 
Director,  Tobacco  and  Peanuts  Division, 
ASCS. 

B.  Discussion  of  Comments 
Fifteen  letters  of  comment  were 
received  in  response  to  the  December 
23, 1993,  interim  rule.  The  Januarj'  10, 
1994,  revision  was  limited  to  correcting 
an  oversight  with  respect  to  the 
establishment  of  an  effective  date  for  the 
rule.  The  comments  have  been  grouped 
under  14  subjects,  except  for  one 
general  comment  which  is  also 
addressed  below.  Respondents  included 
the  following:  five  tobacco 
manufacturing  companies,  four  tobacco 
suppliers,  one  exporter  association,  one 
customs  broker,  one  international 
commission,  one  tobacco  association, 
one  producer-owned  tobacco  loan 
association,  and  one  international 
accounting  firm. 

(1)  Kind  of  Tobacco  Covered  and 
Amount  of  the  Assessments 

Four  comments  addressed  these 
matters.  Three  commenters  suggested 
that  BDMA  should  not  be  applicable  to 
Turkish  and  Oriental  tobacco,  or  to 
stems  and  by  products.  One  commenter 
suggested  that  importers  should  not  pay 
an  INNCA  equal  to  that  of  domestic 
producers  and  purchasers.  Other 
comments  relating  to  the  coverage  of  the 
rule  are  set  out  and  responded  to  under 
the  heading  below  relating  to  the 
"unmanufactured  tobacco"  definition. 

The  comments  summarized  above  do 
not  involve  policy  determinations  but 
are  controlled  by  the  statutory 
provisions  involved  as  set  out  here  and 
in  the  interim  rule.  Accordingly,  no 
adjustment  has  been  made  in  the  rule. 

(2)  Refunds 

Eleven  comments  were  received  on 
this  topic.  Six  commenters  suggested 
that  tobacco  imported  for  the  purpose  of 
processing  and  reexporting  should  be 
exempted  from  the  collection  of 
assessments.  Two  commenters 
suggested  that  assessments  on  imported 
tobacco  should  not  be  collected  until 
pesticide  residue  analyses  are 
completed  and  cleared.  One  commenter 
recommended  that  refunds  be  to  a 
successor  in  interest  where  the  tobacco 
has  been  transferred.  One  commenter 
stated  that  the  “Prompt  Payment  Act" 
(31  U.S.C.  3901  et  seq.)  should  apply  to 


all  refunds.  One  commenter 
recommended  that  imports  in  de 
minimis  amounts  be  exempt  from  the 
collection  of  assessments. 

The  interim  rule  itself  allowed  for 
refunds  of  assessments  on  tobacco 
brought  into  the  United  States  solely  for 
the  purpose  of  processing  and 
subsequent  delivery  as  unmanufactured 
tobacco  to  a  customer  outside  the 
United  States.  Delaying  collection  until 
the  actual  disposition  of  the  tobacco 
would  be  unworkable,  would  jeopardize 
collections,  and  would  be  contrary  to 
the  language  and  coverage  of  the  statute. 
However,  to  address  the  concerns  of  the 
commenters,  the  final  rule  redefines  the 
point  at  which  the  tobacco  is  considered 
to  be  “Entered"  into  the  United  States 
(and  thus  imported)  to  be  for  tobacco 
which  is  entered  through  the  United 
States  Customs  Service  (Customs 
Service),  the  point  at  which  the  tobacco 
has  been  released  by  the  Customs 
Service  for  entry  (direct  entry  or  bonded 
warehouse  withdrawals)  for 
consumption  into  the  commerce  of  the 
United  States.  Therefore,  tobacco 
imported  under  the  Customs  Service’s 
bonded  warehouse  provisions,  and  not 
withdrawn  for  consumption  into  the 
commerce  of  the  United  States,  would 
not  be  subject  to  assessments.  For 
unmanufactured  tobacco  that  has  been 
entered  for  consumption  and 
subsequently  reexported  as 
unmanufactured  tobacco,  assessment 
refunds  will  be  made  and  will  be,  under 
the  revised  provisions  of  the  final  rule, 
based  on  the  entry  weight  as  identified 
on  Customs  Service  Form  CF7501  or 
CF7505,  or  other  Customs  Service 
documentation  as  determined  to  be 
appropriate.  Refund  documentation, 
including  proof  of  export,  will  be 
required  consistent  with  the  Customs 
Service’s  “duty  drawback"  procedures 
under  section  313(a)  of  the  Tariff  Act  of 
1930,  as  amended,  and  implementing 
Customs  Service  regulations. 

With  respect  to  pesticide  analysis  on 
imported  tobacco,  a  refund  will  be 
permitted  upon  appropriate  proof  of 
reexportation  or  destruction  of  tobacco 
determined  to  be  contaminated  with 
nonapproved  pesticides.  All  requests  for 
refunds  (supported  with  Customs 
Service  “duty  drawback” 
documentation)  must  be  forwarded  to 
the  Director,  Tobacco  and  Peanuts 
Division,  ASCS. 

These  procedures  will  allow  for 
importer  refunds  and  for  using  Customs 
Service’s  records  and  normal 
commercial  records  of  the  import/export 
business  community.  Also,  the  modified 
rule  makes  allowances  for  payments  to 
successors  in  interest. 


The  “Prompt  Payment  Act”  will  be 
applied,  as  applicable,  for  all  refunds 
and  payments.  Said  charges,  as  may 
accrue,  would  be  due  only  from  the  time 
the  refund  is  due,  not  hum  the  time  the 
assessment  was  paid  on  the  entry  of  the 
tobacco.  Because  this  is  strictly  an 
administrative  matter,  there  is  no  ■ 
reference  to  the  “Prompt  Payment  Act” 
in  the  final  rule. 

The  final  rule  adopts  a  de  minimis 
exemption.  Specifically,  imports  of  5 
kilograms  or  less  will  be  exempt  from 
any  importer  BDMA  or  INNCA  in  order 
to  accommodate  industry  needs  to 
import  small  quantities  of  tobacco  for 
samples,  research,  and  other  purposes. 
This  will  also  eliminate  the 
administrative  burden  that  would  result 
in  small  amounts  of  tobacco  being 
imported,  tracked,  and  assessment^ 
collected. 

To  further  accommodate  importers 
who  may  have  a  need  to  import  small 
quantities  of  tobacco,  CCC,  in 
conjunction  with  the  Customs  Service, 
will  establish  $250  as  the  minimum 
monetary  level  of  the  value  of  the 
incoming  tobacco,  as  determined  by 
Customs  Service,  at  which  an  entry  of 
tobacco  will  be  considered  a  “formal" 
entry  of  tobacco  with  respect  to  the 
application  of  Customs  Service 
regulations  and  procedures.  All  other 
tobacco  imports  will  be  considered  as 
“informal”  entries  under  Customs 
Service  regulations  and  procedures. 
However,  the  BDMA  and  INNCA’s  will 
be  due  on  both  “formal”  and  “informal” 
entries  except  for  such  quantities 
exempt  under  the  de  minimis 
exemption, 

(3)  Collection  of  Importer  Assessments 

Nine  comments  were  received  relating 
to  this  subject.  Five  commenters 
recommended  that  the  Customs  Service 
collect  all  importer  assessments.  One 
commenter  recommended  payment  of 
assessments  within  10  workdays  of 
release  of  the  tobacco  by  the  Customs 
Service.  One  commenter  recommended 
quarterly  collection  of  assessments  with 
payment  due  30  days  following  the  end 
of  each  calendar  quarter.  One 
commenter  recommended  that  CCC 
accept  tape  or  disk  filings  of  requested 
data.  One  commenter  recommended 
allowing  one  check  per  assessment 
remittance. 

As  stated  in  the  interim  rule,  it  is 
USDA’s  intent  to  continue  working 
toward  the  goal  of  having  the  Customs 
Service  collect  all  1993  Act  importer 
assessments.  The  final  rule  has  been 
adapted  to  correspond  with  Customs 
Service  regulations  and  the  Customs 
Service  collection  schedule  of  10 
workdays  from  the  date  of  entry  for 
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consumption.  At  the  present  time, 
however,  it  is  not  possible  to  have 
collections  made  by  the  Customs 
Service.  Tape  or  disk  Clings  will  not  be 
accepted  b^use  the  agency  is  not 
equipped  to  handle  su^  Clings  and  the 
long-term  eCort  for  expediting  the 
handling  of  the  assessments  will  be  to 
have  them  collected  by  the  Customs 
Service.  For  that  reason,  and  because  of 
the  additional  cost  and  difficulty  of 
enforcement  which  would  be  involved, 
the  suggestion  for  quarterly  payments 
has  not  been  adopted.  Rather,  the 
payment  schedule  will  conform,  to  the 
extent  practicable,  with  the  10  workday 
time  period  normally  allowed  for 
Customs  Service  collections.  However, 
this  Cnal  rule  amends  the  interim  rule 
to  reduce  the  administrative  burden  on 
importers  by  allowing  importers,  with 
respect  to  the  assessments  covered  by 
this  rule,  to  submit  one  remittance 
covering  all  tobacco  assessments  then 
due. 

(4)  Form  CCC-100 

Five  comments  were  received  relating 
to  this  subject.  Two  commenters 
recommended  that  the  CCC-100  should 
allow  for  reporting  multiple  entries.  One 
commenter  recommended  that  CCC 
allow  importers  to  electronically 
generate  the  CCC-100.  Two  commenters 
recommended  clarification  as  to  when 
and  where  to  remit  assessments. 

Based  on  the  comments  received. 
CCC-100  has  been  revised.  The  CCC- 
100  has  been  modified  to  allow 
reporting  multiple  entries  and  will  also 
serve  as  the  importers  deposit  ticket  for 
remitting  assessments.  Electronically- 
generated  hard  copy  CCC-lOO’s  will  be 
accepted  by  CCC  Information  on  the 
back  of  the  revised  CCC-100  will 
provide  instructions  for  completing  the 
form,  including  when  and  where  to 
remit  assessments.  Also,  detailed 
information  on  filing  procedures  will  be 
available  from  the  Director,  Tobacco  and 
Peanuts  Division.  ASCS.  Because  the 
form  is  for  administrative  purposes  and 
further  amendments  to  the  form  may  be 
needed  as  the  program  becomes 
operational,  it  Ws  been  determined  that 
the  form  should  not  be  made  a  formal 
attachment  to  the  rule.  Copies  of  the 
revised  form  will  be  mailed  to  known 
importers  of  tobacco. 

(5)  Assessment  Rates  on  Kilogram  Basis 

Two  commenters  recommended  that 
the  assessment  rates  be  established  on  a 
per  kilogram  basis.  As  metric  measures 
appear  to  be  standard  measures  for 
imports,  references  in  pounds  in  the 
rule  have  been  changed  to  references  in 
kilograms. 


(6)  “Unmanufactured  Tobacco” 
Definition 

One  commenter  complained  that  the 
interim  rule  definition  of 
“unmanufactured  tobacco”  would  result 
in  the  BDMA  applying  to  all  imports 
and  only  to  domestically  produced 
hurley  and  flue-cured  tobacco.  Two 
commenters  recommended  that  this  rule 
should,  in  addition  to  covering  tobacco 
classified  under  Chapter  2401  of  the 
Harmonized  Tariff  S^edule  (HTS)  of 
the  United  States,  also  cover  select 
classifications  of  Chapter  2403  of  the 
HTS.  Two  commenters  recommended 
clarification  regarding  the  remittance  of 
assessments  for  imdifferentiated  mixes 
Of  blends  of  hurley,  flue-cured,  and 
Oriental  tobacco. 

With  respect  to  the  coverage  of 
BDMA,  the  application  of  the  rule  to  all 
imported  tobacco  is  statutory. 
Assessments  for  domestic  tobacco  are 
beyond  the  scop>e  of  this  rulemaking  and 
are  also  provided  for  by  statute. 

“Unmanufactured  tobacco”  was 
defined  in  the  interim  rule  to  be  any 
tobacco  that  is  not  processed  and 
packaged  as  a  consumer  tobacco 
product  For  greater  specificity, 
“unmanufactured  tobacco”  is  defined  in 
this  final  rule  to  include  tobacco  falling 
under  Qiapter  2401  of  the  HTS  and 
select  import  classifications  identified 
under  Chapter  2403  of  the  HTS,  namely: 
2403912000,  2403914050,  2403914070, 
2403990050,  2403990065,  and 
2403990070.  These  select  Chapter  2403 
classifications  are  explicitly,  under  the 
modified  rule,  considered  as 
unmanufactured  tobacco  as  they  involve 
tobacco  not  processed  and  packaged  as 
a  consumer  tobacco  product. 

Importers  who  import 
unmanufactured  undifferentiated  mixes 
or  blends  of  hurley,  flue-cured.  Oriental, 
or  other  tobacco  which  are  generated 
fium  the  manufacturing  of  cigarettes  or 
other  processes,  will  be  required  to 
remit  INNCA’s  based  on  the 
compositional  breakdown  of  each  kind 
of  tobacco  contained  in  such  mixes  or 
blends.  Subject  to  audit  and  correction, 
the  remittance  of  INNCA  must  be 
accompanied  by  an  acciuate  report  from 
the  importer's  commercial  records  and 
supporting  documentation  from  the 
suppliers  of  the  number  of  kilograms  of 
each  kind  of  tobacco  in  the  mix  or 
blend.  This  is  strictly  an  INNCA  issue 
due  to  limited  coverage  of  INNCA.  The 
importer  BDMA  covers  all  tobacco  and 
thus  the  entire  mix  or  blend,  regardless 
of  particular  relative  amounts  of  the 
combined  kinds  of  tobaccos. 


(7)  “Entered”  and  “Entry  Date” 
Definitions 

Three  comments  were  received 
relating  to  this  subject.  Two  commenters 
recommended  redefining  the  term 
“Entered”  (with  respect  to  the  entry  of 
tobacco  in  the  United  States)  to  be 
consistent  with  Customs  Service 
definition  for  “Entered”.  One 
commenter  recommended  redefining 
the  term  “Entry  date”  (for  the  same 
purpose)  based  on  the  commenter’s 
view  that  the  interim  rule  definition  was 
not  clear  on  the  application  of  the  rule 
when  there  w'as  no  official  release  date 
for  the  tobacco. 

This  final  rule  redefines  “Entered”  to 
be  consistent  with  Customs  Serv'ice 
practice  for  the  reasons  given  above. 
Under  the  amended  definition,  tobacco 
will  be  treated  as  having  “Entered”  the 
United  States  if  the  tobacco  has  been 
released  by  the  Customs  Service  for 
entry  (directly  or  firom  bonded 
warehouse  withdrawals)  for 
consumption  into  the  commerce  of  the 
United  States,  unless  the  tobacco  is 
brought  into  the  country  illegally  or  not 
under  the  control  of  the  Customs 
Service,  in  which  case  the  date  of 
physical  entry  into  the  territory  of  the 
United  States  will  be  consider^  the 
time  at  which  the  tobacco  was  imported. 
Also,  for  consistency  with  normal 
import  practice  and  greater  clarity,  the 
term  “^try  date"  has  been  redefined  to 
mean  that  date  on  which  the  tobacco 
was  released  by  Customs  Service  for 
consumption  into  the  commerce  of  the 
United  States  unless  the  tobacco  entered 
the  United  States  without  such  a 
release,  in  which  case  the  entry  date 
shall  be  the  date  such  tobacco 
physically  entered  the  United  States. 

The  official  “Entry  date”,  when  there  is 
one.  should  be  identifiable  from 
Customs  Service  Forms  CF7501  (direct 
entry)  and  CF7505  (bonded  warehouse 
withdrawals)  and  other  Customs  Service 
documentation. 

(8)  Prohibition  of  Use,  Processing  or 
Marketing  of  Tobacco  for  Which  the 
Assessments  Have  Not  Been  Paid 

Four  commenters  recommended 
deleting  the  interim  rule’s  provision  that 
the  “use,  processing,  or  marketing  of 
tobacco  in  the  commerce  of  the  United 
States  of  any  tobacco  for  which  an 
assessment  required  by  this  subpart  is 
due,  is  prohibited”.  That  provision  was 
designed  to  reflect  the  terms  of  the 
statute,  facilitate  the  collection  of  the 
assessments,  allow  for  greater 
consistency,  and  insure  full  collection 
as  required  by  the  statute.  Because  of 
the  time  period  allowed  for  payment  in 
the  final  rule,  this  provision  has  been 
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revised  to  prohibit  any  knowing  use, 
processing,  or  marketing  of  tobacco 
where  assessments  due  on  the  tobacco 
have  not  been  timely  remitted, 

(9)  Late  Pajrment  and  Penalties 

Three  comments  were  received 
relating  to  this  subject.  One  commenter 
wanted  assurance  that  the  date  of  all 
assessments  and  late  payments  for 
imported  tobacco  would  be  the  same  for 
“importers  and  domestic  producers, 
pur^asers  and  operators”.  The  same 
commenter  further  indicated  that 
producers  of  quota  tobacco  were  exempt 
TOm  marketing  penalties  whereas  all 
importers'  tobacco  could  be  penalized 
for  failing  to  make  payments.  One 
commenter  recommended  that  the  rights 
for  reconsideration  and  appeal  should 
not  be  limited  only  to  assessments  being 
paid  timely. 

IDomestic  producers  and  purchasers 
pay  assessments  the  day  the  tobacco  is 
marketed.  Importers  have  10  workdays 
to  remit  assessment  payments  after  the 
date  of  entry  for  consumption  into  the 
commerce  of  the  United  States.  With 
respect  to  domestic  producers,  penalties 
also  apply  to  producers  of  quota  tobacco 
under  certain  conditions.  For  example, 
marketings  in  excess  of  the  farm’s 
effective  quota  or  false  identification  of 
tobacco  subjects  the  affected  producer  to 
a  marketing  penalty,  while  importers  are 
only  penalized  for  failure  to  timely 
remit  the  required  assessments.  In  any 
event  to  the  extent  there  are  differences 
in  penalties,  those  differences  are 
principally  statutory  and  differences  in 
payment  dates  reflect  differing 
marketing  conditions  and  practices. 
With  respect  to  appeals,  the  interim  rule 
allowed  for  appeals  relating  to  any 
adverse  determination  of  the  amount  of 
any  assessment  due  or  any  marketing 
penalty.  While  that  provision  would 
appear  to  be  broad  enough  to  cover  all 
substantive  disputes  regarding  the 
application  of  the  regulations  to 
particular  cases,  a  slight  revision  has 
been  made  to  clarify  its  coverage. 

(10)  Crediting  of  INNCA 

Three  commenters  recommended  that 
all  INNCA  collected  on  imported 
tobacco  be  credited  to  the  applicable 
purchaser  no-net-cost  accounts.  While 
those  comments  will  be  taken  into 
account  with  respect  to  the 
administration  of  the  overall  tobacco 
program,  these  comments  are  outside 
the  scope  of  this  rulemaking. 

(11)  Trade  Secrets  qpd  Confidential 
Information 

One  commenter  recommended 
amending  the  interim  rule  to  include 
language  addressing  trade  secrets  and 


confidential  information.  It  is  the  intent 
of  the  agency  that  reports,  certifications, 
and  other  information  furnished  by  the 
importers  imder  this  rule  shall  be  kept 
confidential  by  all  employees  of  the 
USDA  to  the  foil  extent  allowed  by  law. 
As  that  matter  is  administrative,  rather 
than  regulatory,  no  adjustment  has  been 
made  to  the  rule. 

(12)  “Importer”  Definition 

One  commenter  recommended 
redefining  “Importer”  to  be  consistent 
with  the  Customs  Service  definition.  By 
virtue  of  the  change  in  the  definitions 
dealing  with  the  entry  of  tobacco  into 
the  United  States,  the  definition  of 
“Importer”  should  be.  to  the  extent 
practicable,  consistent  with  the  Customs 
Service’s  definition. 

(13)  Assessment  Rates  on  Green  Weight 
Basis 

One  commenter  recommended  that 
the  importer  assessment  rates  should  be 
applied  on  the  basis  of  green  weight 
(domestic  farm  weight).  Currently,  there 
are  approximately  65  tobacco  entry 
classifications  identified  under  Chapters 
2401  in  addition  to  select  classifications 
of  Chapter  2403  of  the  HTS  of  the 
United  States  (1994)  which  are 
applicable  to  assessment  collections. 
BDMA  and  INNCA ’s  will  be  collected 
on  many  classifications  of  tobacco  as 
unmanufactured  tobacco  can  be 
imported  in  forms  varying  from  a  green 
weight  basis  to  homogenized  or 
reconstituted  tobacco.  To  accurately 
establish  green  weight  equivalents,  an 
analysis  of  the  various  stages  of 
processing  would  have  to  be  made  and 
a  separate  conversion  factor  established 
for  arriving  at  the  green  weight 
equivalent  for  each  HTS  classification. 
This  would  require  an  announcement  of 
approximately  65  BDMA  and  INNCA 
rates  for  entries  under  both  HTS 
Chapters  2401  and  select  classifications 
under  2403.  The  statute  does  not 
demand  use  of  a  green  weight  basis,  but 
rather  applies  the  assessments  simply  to 
“tobacco”,  and  presumes  the 
administration  of  an  effective,  workable 
program  applied  with  as  much  certainty 
as  possible.  The  establishment  of  these 
various  rates  would  create  an  imdue 
administrative  burden  as  well  as 
onerous  requirements  on  all  persons 
involved.  Accordingly,  under  the  rule, 
the  BDMA  and  INNCA’s  will,  in 
accordance  with  legislation,  be 
determined  and  collected  on  tobacco  in 
the  form  in  which  it  is  imported. 

(14)  Records  Retention 

Three  comments  addressed  the  len^h 
of  time  for  which  records  are  required 
to  be  maintained  under  §  1464.107  of 


the  interim  rule.  That  section  provides 
that  records  shall  be  retained  for  a 
period  of  three  years  following  the  date 
of  entry  of  such  tobacco.  The 
commenters  objected,  however,  to  foe 
additional  provision  in  that  section  to 
foe  eff^  that  foe  destruction  of  such 
records  at  foe  end  of  that  period  would 
be  at  foe  party’s  own  risk  on  foe  ground 
that  these  records  could  never  be 
destroyed.  That  was  not  foe  intent  and 
foe  rule  has  been  modified  to  avoid  that 
suggestion.  However,  it  remains  foe  case 
that  in  certain  circumstances,  a 
reasonably  prudent  person  will  retain 
certain  records  beyond  foe  three  year 
period,  such  as  when  there  is  ongoing 
dispute  or  special  circumstances  raising 
questions  aTOut  compliance.  The  rule, 
as  modified.  Specifies  that  foe  burden  of 
establishing  compliance  shall  be  on  foe 
importer. 

(15)  General  Comments 
One  comment  questioned  whether  or 
not  foe  references  in  foe  rule  to 
marketing  assessments  and  to  budget 
deficit  assessments  were  the  same.  As 
indicated,  foe  rule  covers  two 
assessments,  one  being  foe  BDMA  on  all 
imported  tobacco  and  foe  other  being 
INNCA’s  on  imported  burley  and  flue- 
cured  tobacco.  One  comment 
questioned  foe  classifications  applicable 
to  domestic  and  imported  tobacco.  With 
respect  to  classifications  of  tobacco, 
domestic  flue-cured  and  imported  flue- 
cured  tobacco  would  have  similar 
characteristics.  This  would  be  true  for 
all  domestic  classifications  of  tobacco 
for  which  there  are  corresponding 
import  classifications.  One  comment 
stated  that  foe  sum  of  the  BDMA  is 
higher  on  imported  tobacco  than  on 
domestic  tobacco.  The  legislation  sets 
the  BDMA  on  imported  tobacco  as  the 
sum  of  foe  marketing  assessments  that 
are  imposed  on  purchasers  of  domestic 
burley  and  flue-cured  tobacco.  For 
domestic  tobacco,  there  is  also  a 
producer  assessment.  Hence,  the 
assessments  are  comparable.  In  any 
event,  any  differences  are  statutory.  One 
comment  stated  that  foe  method  of 
calculating  INNCA  or  contributions 
results  in  higher  import  assessments 
than  for  domestic  tc^cco.  The 
legislation  sets  foe  INNCA  on  imported 
burley  or  flue-cured  tobacco  as  the  sum 
of  foe  current  producer  and  purchaser 
no-net-cost  assessments  or  contributions 
on  foe  domestic  production  of  foe 
respective  kind  of  tobacco.  The 
assessments  should  be  foe  same.  In  any 
event,  foe  formula  is  statutory.  One 
comment  objected  that  assessment  rates 
on  domestic  bxirley  and  flue-cured 
tobacco  benefit  from  changing  once 
every  12  months  versus  twice  a  year  on 
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imported  tobacco.  The  assessment  rates 
on  imported  tobacco  change  twice  a 
year  only  because,  statutorily,  they  are 
a  combination  of  the  rates  for  two 
domestic  tobaccos  with  different 
marketing  years. 

Because  there  have  been  a  number  of 
modifications  to  the  interim  rule 
published  in  the  Federal  Register  on 
December  23, 1993  (58  FR  68017),  as 
corrected  on  January  10, 1994  (59  FR 
1274),  it  has  been  determined  that  the 
regulations  should,  in  this  rule,  be  set 
out  in  their  entirety,  as  modified. 

List  of  Subjects  in  7  CFR  Part  1464 

Assessments,  Loan  programs/ 
agriculture.  Price  support  program. 
Tobacco,  Warehouses. 

For  the  reasons  set  out  in  the 
preamble,  7  CFR  part  1464  is  amended 
as  follows: 

PART  1464— TOBACCO 

1.  The  authority  citation  for  part  1464 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1421, 1423, 1441, 1445, 
1445-1  and  1445-2;  15  U.S.C.  714b,  714c. 

2.  Part  1464  is  amended  by  revising 
subpart  B  to  read  as  follows: 

Subpart  B — Importer  Assessments 

S«c. 

1464.101  Definitions. 

1464.102  Budget  deficit  marketing 
assessment. 

1464.103  Importer  no-net-cost  assessments. 

1464.104  Remittance  of  importer 
assessments. 

1464.105  Refund  of  assessments. 

1464.106  Marketing  penalties. 

1464.107  Recordkeeping. 

1464.108  Reconsideration  and  appeal. 

Subpan  B — Importer  Assessments 

§  1464.101  Definitions. 

(a)  Applicability.  The  definitions  set 
forth  in  this  section  shall  be  applicable 
for  purposes  of  administering  tlfie 
provisions  of  this  subpart. 

(b)  Terms.  For  purposes  of  this 
subpart,  the  following  terms  shall  have 
the  following  meanings  unless 
otherwise  indicated. 

Customs  Service.  The  United  States 
Customs  Service  of  the  United  States 
Department  of  the  Treasury. 

De  minimis  special  entries.  Imports  of 
unmanufactured  tobacco  when  the  total 
importation  at  any  time  or  on  any  date 
is  5  kilograms  or  less  and  such  tobacco 
is  imported  segregated  from  other 
tobacco  for  use  as  samples,  for  research, 
or  other  use  approved  by  the  Director. 

Director.  The  Director,  or  Acting 
Director,  Tobacco  and  Peanuts  Division, 
Agricultural  Stabilization  and 
Conservation  Service,  U.S.  Department 
of  Agriculture. 


Entered.  Tobacco  shall  be  considered 
to  have  entered  the  United  States  when 
the  tobacco  has  been  released  by  the 
Customs  Service  for  entry  (direct  entry 
or  bonded  warehouse  withdrawal)  for 
consumption  into  the  commerce  of  the 
United  States,  unless  the  tobacco  is 
brought  into  the  country  outside  the 
control  of  the  Customs  Service,  in 
which  case  the  tobacco  will  be 
considered  to  have  entered  the  United 
States  when  such  tobacco  physically 
enters  the  territory  of  the  United  States. 

Entry  date.  The  date  on  which  the 
tobacco  was  released  by  Customs 
Service  for  consumption  into  the 
commerce  of  the  United  States,  unless 
the  tobacco  enters  commerce  in  the 
United  States  without  such  a  release,  in 
which  case  the  entry  date  shall  be  the 
date  such  tobacco  physically  entered  the 
territory  of  the  United  States. 

Imported  tobacco.  Effective  January  1, 
1994,  any  unmanufactured  tobacco, 
including  Oriental  and  Turkish  tobacco, 
that  was  not  produced  in  the  United 
States  but  has  entered  the  United  States. 

Importer.  A  person  who  owns  or 
controls  such  tobacco  at  the  time  at 
which  the  tobacco  entered  the  United 
States. 

Person.  An  individual,  partnership, 
association,  corporation,  cooperative, 
estate,  trust,  joint  venture,  joint 
operation,  or  other  business  enterprise 
or  other  legal  entity,  and,  when 
applicable,  a  State,  a  political 
subdivision  of  a  State,  or  any  agency 
thereof. 

United  States.  The  50  States  of  the 
United  States,  the  District  of  Columbia, 
Puerto  Rico,  or  any  Territory  or 
Possession  of  the  United  States. 

Unmanufactured  tobacco.  Any 
tobacco  that  is  not  processed  and 
packaged  as  a  consumer  tobacco 
product,  including,  but  not  limited  to, 
any  tobacco  classifiable  under  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  in  existence  as  of 
January  1, 1994,  under  Chapter  2401  of 
the  HTS  or  imder  classifications 
2403912000,  2403914050,  2403914070, 
2403990050, 2403990065, and 
2403990070  of  Chapter  2403  of  the  HTS. 

§  1464.102  Budget  deficit  marketing 
assessment 

(a)  General.  The  importer  of  any 
unmanufactured  imported  tobacco  shall 
pay  a  budget  deficit  marketing 
assessment  on  each  kilogram  of  such 
imported  tobacco  if  such  tobacco  is 
imported  during  any  of  the  1994 
through  1998  calendar  years,  except  for 
separate  lots  of  de  minimis  special 
entries. 

(b)  Amount  of  assessment.  The  budget 
deficit  marketing  assessment  required 


by  this  section  shall  be  the  amount 
determined  by  multiplying  the  number 
of  kilograms  of  imported  tobacco  by  the 
sum,  converted  to  p)er  kilogram  basis,  of 
the  marketing  assessment  imposed  in 
accordance  with  §  1464.11  on 
purchasers  of  domestically  produced 
hurley  tobacco  and  domestic  flue-cured 
tobaccd,  respectively,  for  the  marketing 
year  for  those  domestic  tobaccos  during 
which  the  imported  tobacco  was 
imported. 

§  1 464. 1 03  Importer  no-net-cost 
assessments. 

(a)  General.  The  importer  of  any 
unmanufactured  imported  hurley  or 
flue-cured  tobacco  shall  pay  a  no-net- 
cost  assessment  on  each  kilogram  of 
such  tobacco  that  is  imported  after 
December  31, 1993,  regardless  of  the 
form  in  which  it  is  imported  emd 
regardless  of  whether  it  is  mixed  or 
blended  with  other  tobacco,  except  for 
de  minimis  special  entries. 

(b)  Amount  of  assessment.  The 
amount  of  the  no-net-cost  assessment 
which  shall  apply  under  this  section 
shall  be  the  amount  determined  by 
multiplying: 

(1)  For  imported  hurley  tobacco,  the 
number  of  kilograms  of  such  tobacco  by 
the  sum,  converted  to  p>€r  kilogram 
basis,  of  the  no-net-cost  producer  and 
purchaser  contributions  or  assessments 
as  implemented  pursuant  to  subpart  A 
for  domestic  hurley  tobacco  that  is 
marketed  during  the  domestic  marketing 
year  during  which  the  tobacco  was 
imported. 

(2)  For  imported  flue-cured  tobacco, 
the  number  of  kilograms  of  such  tobacco 
by  the  sum,  converted  to  a  per  kilogram 
basis,  of  the  no-net-cost  producer  and 
purchaser  contribution  or  assessments 
as  implemented  pursuant  to  subpart  A 
for  domestic  flue-cured  tobacco  that  is 
marketed  during  the  domestic  marketing 
year  during  which  the  tobacco  was 
imported. 

§1464.104  Remittance  of  importer 
assessments. 

(a)  Where  to  remit.  A  person  making 

a  remittance  shall  follow  instructions  on 
the  reverse  side  of  form  CCC-100. 

(b)  When  to  remit.  (1)  Importer 
assessments  shall  be  remitted  within  10 
workdays  after  the  date  on  which  the 
imported  tobacco  is  entered. 

(2)  Notwithstanding  the  requirement 
in  paragraph  (b)(1)  of  this  section, 
importer  assessments  remitted  not  later 
than  April  10, 1994,  for  tobacco  that  is 
entered  during  the  period  January  1, 
1994,  through  Man^Ol,  1994,  shall  be 
considered  to  be  timely  remitted. 

(c)  Instructions.  Remittances  must  be 
made  in  accordance  with  instructions 
on  form  CCC-IOO. 
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(d)  DocumentatJon.  Unless  the 
Director  shall  direct  otherwise,  in 
writing,  each  remittance  of  an  importer 
assessment  shall  be  accompanied  by 
form  CCC-100.  Importer  Entry  and 
Assessment  Worksheet,  and  as 
applicable.  Customs  Service  Form 
QF7501  or  CF7505,  or  other  Customs 
Service  documentation  that,  based  on 
the  documentation  and  codes  normally 
required  or  used  by  the  Customs 
Service,  includes  the  following  with 
respect  to  each  entry  of  imported 
tobacco: 

(1)  Entry  filer  code/entry  number. 

(2)  Importer  of  record  number. 

(3)  Importer  of  record  name  and 
address. 

(4)  Ultimate  consignee  number, 

(5)  Entry  date. 

(6)  Districtyport  of  entry, 

(7)  Harmonized  Tariff  Schedule 
Number, 

(8)  Quantity  entered  (net  weight  in 
kilograms). 

(9)  Entry  type  (formal  or  informal), 
and 

(10)  Amount  remitted. 

(e)  Late  payment  charge.  Any 
importer  who  fails  to  timely  remit  any 
assessment  required  by  this  subpart 
shall  be  subject  to  a  late  payment 
charge.  Such  late  payment  charge  shall 
be  calculated  and  assessed  in 
accordance  with  p>art  1403  of  this 
chapter,  or  successor  regulations,  and 
shall  be  in  addition  to  any  penalty  due 
or  other  charge  due. 

§1464.105  Refund  of  assessments. 

Assessments  paid  on  imported 
tobacco  may  be  refunded  if  the  person 
importing  such  tobacco  establishes,  to 
the  satisfaction  of  the  Director,  that  the 
tobacco  on  which  the  assessment  was 
paid  has  been  reexported  as 
unmanufactured  tobacco  or  destroyed  in 
an  uiunanufactured  state.  Assessment 
refunds  will  be  based  on  entry  weight  as 
identified  on  Customs  Service  Form 
CF7501  or  CF7505.  or  other 
documentation  or  data  as  required  by 
the  Director  or  found  by  the  Director  to 
be  appropriate.  Additional  refund 
documentation,  including  proof  of 
export,  will  be  required  consistent  with 
the  “duty  drawback”  provisions 
administered  by  the  Customs  Service 
pursuant  to  section  313(a)  of  the  Tariff 
Act  of  1930,  as  amended.  Persons 
seeking  a  refund  shall  submit  their 
request  and  dociunentation  to  the 
Director,  Tobacco  and  Peanuts  Division. 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS),  United 
States  Department  of  Agriculture 
(USDA),  P.O.  Box  2415,  Washington.  DC 
20013-2415.  Where  deemed 
appropriate,  the  Director  ma;^  in 


writing,  allow  the  use  of  substitute 
docmnentation  and  permit  payments  to 
successors  in  interest  where  the 
reexporter  and  importer  are  not  the 
same.  Where  exporter  and  importer  are 
not  the  same,  refunds  shall  be  to  the 
importer  unless  the  importer,  in  writing, 
notifies  the  Director  that  the  payment 
should  be  made  to  the  exporter. 

§  1464.106  Marketing  penalties. 

(a)  Failure  to  remit  assessments.  An 
importer  who  fails  to  timely  remit  an 
assessment  in  accordance  with  this 
subpart  shall  be  subject  to  a  marketing 
penalty. 

(1)  Budget  deficit  marketing 
assessment.  With  respect  to  the 
assessment  referred  to  in  §  1464.102,  if 
an  importer  fails  to  timely  remit  a 
budget  deficit  marketing  assessment  in 
accordance  with  the  provisions  of  this 
subpart,  such  importer  shall  be  subject 
to  a  marketing  penalty,  in  addition  to 
any  budget  deficit  marketing  assessment 
or  other  sum  due  and  any  late  payment 
charges,  at  a  rate  equal  to  37.5  percent 
of  the  sum  of  the  per  kilogram  average 
market  prices  (calculated  to  the  nearest 
whole  cent)  of  domestic  flue-cured  and 
domestic  burley  tobacco  for  the 
respective  domestic  tobacco  marketing 
year  that  ends  during  the  calendar  year 
immediately  preceding  the  calendar 
year  during  which  such  imported 
tobacco  was  imported,  on  the  quantity 
of  tobacco  as  to  which  the  failure 
occurs. 

(2)  Importer  no-net-cost  assessment. 
With  respect  to  assessments  referred  to 
in  §  1464.103,  if  an  importer  of  burley 
or  flue-cured  tobacco  fails  to  timely 
remit  a  no-net-cost  assessment  in 
accordance  with  the  provisions  in  this 
subpart,  such  importer  shall  be  liable,  in 
addition  to  any  no-net-cost  assessment 
or  other  sum  due  and  any  late  payment 
charges,  to  a  marketing  penalty  at  a  per 
kilogram  rate  equal  to  75  percent  of  the 
average  market  price  (calculated  to  the 
nearest  whole  cent)  for  the  respectiw 
kind  of  domestic  tobacco  (burley  or  flue- 
cured)  for  the  respective  domestic 
tobacco  marketing  year  in  which  such 
imported  tobacco  was  imported,  on  the 
quantity  of  tobacco  as  to  which  the 
failure  occurs. 

(b)  Exception  to  marketing  penalty.  A 
marketing  penalty  otherwise  required  by 
this  paragraph  may  be  forgiven  if  the 
assessment  for  which  nonpayment  of 
the  penalty  could  be  assessed  is 
remitted  not  later  than  15  calendar  days 
after  the  date  otherwise  required  for  the 
remittance  by  this  subpart. 

(c)  Notification  of  marketing  penalty. 
Before  a  marketing  penalty  is  assessed, 
the  importer  shall  be  notified  of  the 
pending  assessment  and  shall  be 


afforded  an  opportunity  for  a  hearing 
with  respect  to  the  assessment  of  the 
penalty.  Such  notification  will  be  by. 
and  such  hearing  will  be  before,  the 
Director  or  designee. 

(d)  Marketing  penalty  reduction.  The 
Executive  Vice  President,  CXDC,  or 
designee,  may  reduce  the  amount  of  any 
marketing  penalty  for  which  a  person 
otherwise  would  be  liable  imder  the 
provisions  of  this  section  upon  finding 
that  failure  to  comply  was  unintentional 
or  without  knowledge  on  the  part  of 
such  person  and  that  such  reduction 
would  not  damage  the  tobacco  program 
or  the  administration  of  this  paH. 

(e)  Prohibition  of  use.  processing  or 
marketing  of  tobacco  for  which  the 
assessments  have  not  been  paid;  other 
remedies.  The  knowing  use,  processing, 
or  marketing  of  tobacco  in  the 
commerce  of  the  United  States  of  any 
tobacco  for  which  an  assessment  or 
related  charge  required  or  provided  for 
by  this  subpart  is  past  due,  is 
prohibited.  The  penalties  and  other 
remedies  provided  in  this  section  shall 
be  in  addition  to,  and  not  exclusive  of. 
other  remedies  that  may  be  available. 

§1464.107  Recordkeeping. 

(a)  Retention  of  records.  Each 
importer  of  tobacco  shall  maintain  all 
records  that  are  relevant  to  any 
imported  tobacco  that  is  subject  to  an 
assessment  in  accordance  with  this 
subpart.  Such  records  shall  be  retained 
for  a  period  of  three  years  following  the 
date  of  entry  of  such  tobacco.  The 
burden  of  establishing  compliance  with 
this  part  shall  be  on  the  importer  of  the 
tobacco. 

(b)  Examination  of  records  and 
reports.  The  Executive  Vice  President, 
Crc.  the  Director,  or  any  person 
authorized  by  one  of  such  persons,  or 
any  auditor  or  agent  of  the  Office  of  the 
Inspector  General,  is  authorized  to 
examine  any  records  that  such  person 
has  reason  to  believe  are  relevant  to  any 
matter  pertinent  to  the  payment  of 
importer  assessments  under  this 
subpart  Upon  request  of  an  authorized 
person,  each  importer  shall  make 
available  for  examination  such  records 
as  are  under  such  importer’s  control  that 
may  be  relevant  to  imported  tobacco 
that  is  subject  to  an  assessment  in 
accordance  with  this  subpart  or 
otherwise  relevant  to  the  administration 
of  this  subpart.  Upon  a  failure  to 
provide  access  or  records,  tlie  Director 
may  presume  that  such  an  inquiry 
would  have  produced  information 
unfavorable  to  the  party  to  the  inquiry 
and  shall  make  further  determinations 
in  the  matter  accordingly. 
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§  1464.108  Reconsideration  and  appeal. 

An  importer  may  request  the  Director 
to  reconsider  any  determination  of  the 
amount  of  any  assessment  due,  any 
marketing  penalty  assessed,  or  other 
adverse  determination  rendered  in 
accordance  with  this  subpart.  Any 
request  for  reconsideration  shall  be 
made  within  15  calendar  days  of  the 
date  of  the  notification  of  such 
assessment,  marketing  penalty,  or 
adverse  determination.  If  the  importer  is 
dissatisfied  with  a  determination 
rendered  by  the  Director  with  respect  to 
a  request  for  reconsideration,  such 
importer  may  appeal  the  determination 
to  the  Director,  National  Appeals 
Division,  ASCS.  Any  such  appeal  shall 
be  handled  in  accordance  with  the 
provisions  of  7  Cl'R  part  780. 

Signed  at  Washington,  DC  on  March  2, 
1994. 

Grant  Buntrock, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

(FR  Doc.  94-5224  Filed  3-8-94;  8:45  am) 
BILUNG  CODE  341(M>»-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12CFRPart3 
[Docket  No.  94-03] 

RIN  1557-AB14 

Risk-Based  Capital:  Muttifamily 
Housing  Loans 

agency:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  issuing  this 
final  rule  to  amend  the  risk-based 
capital  guidelines  to  include  in  the  50% 
risk  weight  category  certain  loans 
secured  by  qualifying  multifamily 
residential  properties,  to  clarify  that 
privately-issued  mortgage-backed 
securities  (MBS)  may  qualify  for  a  50% 
risk  weight,  provided  the  MBSs  are 
secured  by  qualifying  multifamily 
residential  property  loans,  and  to 
provide  that  the  portion  of  a  multifamily 
residential  property  loan  that  is  sold 
subject  to  a  pro  rata  loss  sharing 
arrangement  may  be  treated  by  the 
selling  bank  as  sold  to  the  extent  that 
the  sales  agreement  provides  for  the 
purchaser  of  the  loan  to  share  in  any 
loss  incurred  on  the  loan  on  a  pro  rata 
basis  with  the  selling  bank.  This  final 
rule  does  not  make  any  changes  with 
respect  to  the  capital  treatment  of 


multifamily  residential  property  loans 
sold  subject  to  forms  of  recourse  other 
than  on  a  pro  rata  loss  sharing  basis. 

The  CXDC  believes  that  the  issue  of  non- 
pro  rata  recourse  for  multifamily 
residential  property  loans  is  best 
addressed  in  a  comprehensive  manner 
by  the  banking  agencies  in  the  Federal 
Financial  Institutions  Examination 
Council  (FFIEC)  study  on  recourse. 

The  purpose  of  this  final  rule  is  to 
permit  national  banks  to  hold  less 
capital  against  certain  loans  secured  by 
qualifying  multifamily  residential 
property.  This  final  rule  implements  the 
Resolution  Trust  Corporation 
Refinancing,  Restructuring,  and 
Improvement  Act  of  1991  (RTCRRIA) 
and  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
(FDICIA).  The  (^C  also  believes  that 
this  final  regulation  will  help 
developers,  including  nonprofit 
developers,  to  provide  low-  and 
moderate-income  multifamily  housing. 
EFFECTIVE  DATE:  March  9, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Hemming,  National  Bank 
Examiner,  Ofiice  of  the  Chief  National 
Bank  Examiner,  (202)  874-5170;  James 
Wright,  Community  Development 
Specialist,  Community  Development 
Division,  (202)  874-4930;  Roger  Tufts, 
Senior  Economic  Advisor,  Office  of  the 
Chief  National  Bank  Examiner,  (202) 
874-5070;  Elizabeth  Milor,  Financial 
Economist,  Regulatory  and  Statistical 
Analysis,  (202)  874-5240;  or  Ronald 
Shimabukuro,  Senior  Attorney,  Banking 
Operations  and  Assets  Division,  (202) 
874-4460. 

SUPPLEMENTARY  INFORMATION: 
Background  and  Purpose 

The  OCC’s  risk-based  capital 
guidelines  were  adopted  in  1989 
(codified  at  12  CFR  part  3,  appendix  A). 
See  54  FR  4168  (January  27, 1989).  The 
risk-based  capital  guidelines  establish 
capital  requirements  based  on  the  credit 
risk  profiles  of  the  assets  and  off-balance 
sheet  activities  of  a  financial  institution. 
The  risk-based  capital  guidelines 
implement  the  Agreement  on 
International  Convergence  of  Capital 
Measurement  and  Capital  Standards  of 
July  1988,  as  reported  by  the  Basle 
Committee  on  Banking  Supervision  (the 
Basle  Agreement)  and  were  developed 
in  cooperation  with  the  Federal  Deposit 
Insurance  Corporation  (FDIC)  and  the 
Federal  Reserve  Board  (FRB). 

The  risk-based  capital  guidelines 
assign  all  assets  to  the  100%  risk  weight 
category  unless  an  asset  specifically  ■ 
qualifies  for  some  lower  risk  weight 
category.  See  12  CFR  part  3,  appendix 
A,  section  3(a)(4).  Under  the  current 


risk-based  capita)  guidelines,  loans 
secured  by  a  first  hen  on  multifamily 
rental  properties  are  risk  weighted  at 
100%.  However,  a  loan  secured  by  a 
first  mortgage  on  a  one-to-four  family 
residential  property  may  qualify  for  a 
50%  risk  weight.*  See  12  CFR  part  3, 
appendix  A,  section  3(a)(3)(iii). 

The  purpose  of  this  final  rule  is  to 
implement  section  618(b)  of  RTCRRIA, 
Public  Law  102-233, 105  Stat.  1761 
(December  12, 1991),  and  section 
305(b)(1)(B)  of  FDICIA,  Public  Law  102- 
242, 105  Stat.  2236  (December  19. 1991), 
by  lowering  the  risk  weight  for  certain 
qualifying  multifamily  housing  loans  to 
50%.  Section  618(b)  of  RTCRRIA 
required  regulations  to  be  implemented 
by  April  10, 1992.  Because  of  the  nature 
of  the  issues  involved  and  the  need  to 
coordinate  this  final  rule  with  the  FRB, 
the  FDIC  and  the  Office  of  Thrift 
Supervision  (OTS),  this  final  rule  could 
not  be  promulgated  by  that  deadline. 

The  main  purpose  of  RTCRRIA  was  to 
recapitalize  the  Resolution  Trust 
Corporation.  However,  RTCRRIA  also 
contains  provisions  relating  to  the 
capital  treatment  of  certain  single-family 
and  multifamily  residential  property 
loans.  Specifically,  section  618(b)  of 
RTCRRIA  requires  the  OCC  to 
promulgate  regulations  assigning  a  50% 
risk  weight,  with  certain  conditions,  to 
loans  secured  by  multifamily  residential 
properties. 

iJnder  section  618(b)(1)(B)  of 
RTCRRIA,  in  order  for  a  multifamily 
residential  property  loan  to  qualify  for 
a  50%  risk  weight:  (1)  The  loan  must  be 
secured  by  a  first  lien  on  a  multifamily 
residential  property  consisting  of  five  or 
more  dwelling  units,  (2)  if  the  loan  has 
a  rate  of  interest  that  does  not  change 
over  the  term  of  the  loan,  then  (A)  the 
loan-to-value  ratio  cannot  exceed  80%, 
and  (B)  the  ratio  of  annual  net  opierating 
income  generated  by  the  property 
(before  payment  of  any  debt  service  on 
the  loan)  to  the  annual  debt  service  on 
the  loan  cannot  be  less  than  120%,  (3) 
if  the  loan  has  a  variable  rate,  then:  (A) 
The  loan-to-value  ratio  cannot  exceed 
75%,  and  (B)  the  ratio  of  annual  net 
operating  income  generated  by  the 
property  (before  payment  of  any  debt 
service  on  the  loan)  to  the  annual  debt 
service  on  the  loan  cannot  be  less  than 
115%,  (4)  the  amortization  of  principal 
and  interest  occurs  in  not  more  than  30 
years,  (5)  the  loan  must  have  a 
minimum  original  maturity  for 
repayment  of  principal  of  not  less  than 
seven  years,  (6)  the  loan  must  have  been 


_ '  Under  section  3(a)(3)(iii)  of  this  appendix  A 
residential  property  may  be  either  owner  occupied 
or  rented;  however,  the  mortgage  cannot  be  more 
than  90  days  past  due.  on  nonaccrual  or 
restructured. 
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performing  according  to  its  terms  for  at 
least  one  year,  and  (7)  the  loan  must 
satisfy  prudent  underwriting  standards 
as  established  by  the  appropriate  federal 
banking  agency. 

Section  618(d)(1)  or  RTCRRIA  also 
provides  that  any  security  collateralized 
by  a  qualifying  multifamily  residential 
property  loan  shall  be  considered  as  a 
loan  or  security  within  the  50%  risk 
weight  category.  In  addition,  section 
618(b)(2)  of  RTCRRIA  requires  that  the 
portion  of  any  loan  fully  secured  by  a 
Hrst  lien  on  a  multifamily  housing 
property  that  is  sold  by  a  bank  subject 
to  a  pro  rata  loss  sharing  arrangement 
shall  be  treated  as  a  sale  to  the  extent 
that  loss  is  incurred  by  the  purchaser  of 
the  loan.  Furthermore,  section  618(b)(3) 
of  RTCRRIA  directs  the  OCC  to  amend 
its  risk-based  capital  guidelines  to  take 
into  account  other  loss  sharing 
arrangements  to  determine  the  extent  to 
which  such  loans  should  be  treated  as 
sold.  In  addition  to  the  requirements  in 
RTCRRIA,  section  305(b)(1)(B)  of 
FDICIA,  among  other  things,  requires 
the  OCC  to  revise  the  risk-based  capital 
guidelines  to  reflect  the  actual 
performance  and  expected  risk  of  loss  of 
multifamily  mortgages. 

The  OCC  published  a  notice  of 
proposed  rulemaking  (NPRM)  on 
September  17, 1992.  Consistent  with 
sections  618(b)  of  RTCRRIA  and 
305(b)(1)(B)  of  FDICIA,  the  NPRM 
proposed  to  include  in  the  50%  risk 
weight  category  certain  loans  secured  by 
qualifying  multifamily  residential 
properties.  In  addition,  the  NPRM 
proposed  that  MBSs  also  qualify  for  a 
50%  risk  weight  provided  the  MBSs  are 
secured  by  qualifying  multifamily 
residential  property  loans.  Consistent 
with  the  current  OCC  policy  on  recourse 
arrangements,  the  NPRM  also  proposed 
that  the  portion  of  multifamily 
residential  property  loans  that  is  sold 
subject  to  a  pro  rata  loss  sharing 
arrangement  may  be  treated  by  the 
selling  bank  as  sold  to  the  extent  that 
the  sales  agreement  provides  for  the 
purchaser  of  the  loan  to  share  in  any 
loss  incurred  on  the  loan  on  a  pro  rata 
basis  with  the  selling  bank.  As  for 
multifamily  residential  property  loans 
subject  to  recourse  other  than  on  a  pro 
rata  loss  sharing  arrangements,  the 
NPRM  did  not  propose  to  adopt  any 
special  non-pro  rata  recourse  rule 
speciHcally  for  multifamily  residential 
property  loans  at  that  time. 

Discussion 

In  the  NPRM,  the  OCC  requested 
comments  on  several  specific  issues 
related  to  the  implementation  of  section 
618(b)  of  RTCRRIA.  The  OCC  received 
nine  comments  in  response  to  the 


NPRM.  Comments  were  received  from 
trade  associations  representing  both  the 
banking  and  housing  industries,  as  well 
as  from  financial  institutions.  One 
commenter  opposed  the  NPRM,  while 
the  eight  other  commenters  generally 
indicated  support.  After  careful 
consideration  of  all  the  comments,  the 
OCC  adopts  this  final  rule  to  amend  the 
risk-based  capital  guidelines  to  include 
in  the  50%  risk  weight  category  certain 
loans  secured  by  qualifying  multifamily 
residential  properties.  This  final  rule  is 
substantially  similar  to  the  rule  as 
proposed  in  the  NPRM.  Any  significant 
changes  from  the  proposed  rule  are 
discussed  below. 

A.  50%  Risk  Weight  for  Multifamily 
Housing  Loans 

This  final  rule  amends  the  risk-based 
capital  guidelines  to  include  in  the  50% 
risk  weight  category  certain  loans  fully 
secured  by  a  first  lien  on  multifamily 
residential  properties.  Specifically, 
loans  secured  by  multifamily  residential 
properties  may  qualify  for  a  50%  risk 
weight  subject  to  the  following 
conditions: 

(1)  The  loan  must  be  secured  by  a  first 
mortgage  on  a  multifamily  residential 
property  consisting  of  five  or  more 
dwelling  imits; 

(2)  The  original  amortization  of 
principal  and  interest  must  not  exceed 
30  years: 

(3)  The  original  minimum  maturity 
for  repayment  of  principal  must  not  be 
less  than  seven  years; 

(4)  All  principal  and  interest 
payments  must  have  been  made  on  a 
timely  basis  in  accordance  with  the 
terms  of  the  loan  for  at  least  one  year 
immediately  preceding  the  risk 
weighting  of  the  loan  in  the  50%  risk 
weight  category; 

(5)  The  loan  cannot  be  otherwise  90 
days  or  more  past  due,  or  carried  in 
nonaccrual  status; 

(6)  The  loan  must  be  in  accordance 
with  applicable  lending  limit 
requirements  and  prudent  underwriting 
standards;  and 

(7)  If  the  rate  of  interest  does  not 
change  over  the  term  of  the  loan,  then 
the  current  loan  amount  must  not 
exceed  80%  of  the  current  value  of  the 
property,  as  measured  by  either  the 
value  of  the  property  at  origination  of 
the  loan  (which  is  the  lower  of  the 
purchase  price  or  the  value  as 
determined  by  the  initial  appraisal,  or  if 
appropriate,  the  initial  evaluation)  or 
the  most  current  appraisal,  or  if 
appropriate,  the  most  current 
evaluation,  and  in  the  most  recent  fiscal 
year,  the  ratio  of  annual  net  operating 
income  generated  by  the  property 
(before  payment  of  any  debt  service  on 


the  loan)  to  annual  debt  service  on  the 
loan  must  not  be  less  than  120%;  or 

(8)  If  the  rate  of  interest  changes  over 
the  term  of  the  loan,  then  the  current 
loan  amount  must  not  exceed  75%  of 
the  current  value  of  the  property,  as 
measured  by  either  the  value  of  the 
property  at  origination  of  the  loan 
(which  is  the  lower  of  the  purchase 
price  or  the  value  as  determined  by  the 
initial  appraisal,  or  if  appropriate,  the 
initial  evaluation)  or  the  most  current 
appraisal,  or  if  appropriate,  the  most 
current  evaluation,  and  in  the  most 
recent  fiscal  year,  the  ratio  of  annual  net 
operating  income  generated  by  the 
property  (before  payment  of  any  debt 
service  on  the  loan)  to  annual  debt 
service  on  the  loan  must  not  be  less  than 
115%. 

As  indicated  above,  most  of  the 
commenters  indicated  general  support 
for  the  NPRM;  however,  two 
commenters  questioned  whether 
multifamily  housing  loans  should  be 
permitted  to  qualify  for  the  50%  risk 
weight  category  considering  the  greater 
delinquency  rates  on  multifamily 
residential  properties  compared  to 
single-family  owner-occupied 
residential  properties.  The  OCC  shares 
this  concern.  However,  the  50%  risk 
weight  is  mandated  by  section  618(b)  of 
RTCRRIA.  and  as  discussed  in  the 
NPRM,  the  OCC  believes  that  subject  to 
the  conditions  imposed  by  this  final 
rule,  a  50%  risk  weight  for  multifamily 
housing  loans  can  be  justified. 

1.  Definition  of  Multifamily  Residential 
Property 

In  the  NPRM,  the  term  ‘‘multifamily 
residential  property”  was  defined  as 
residential  property  2  consisting  of  five 
or  more  dwelling  units.  The  NPRM  did 
not  place  any  upper  limit  on  the  number 
of  units  that  could  be  in  a  multifamily 
residential  property.  However,  in  view 
of  the  OTS  risk-based  capital  rules, 
which  limit  qualifying  multifamily 
residential  property  to  5  to  36  units,  see 
12  CFR  567.1(v)  and  567.6(a)(l)(iii)(B). 
the  OCC  requested  specific  comments 
on  whether  a  similar  limit  on  the 
number  of  units  should  be  adopted. 

The  OCC  received  five  comments  on 
this  issue.  All  five  commenters  opposed 
any  restriction  on  the  number  of  units 
for  qualifying  multifamily  residential 
property.  Several  commenters  noted  the 
absence  of  any  evidence  suggesting  that 
multifamily  residential  properties  with 
a  large  number  of  units  pose  an 

J 12  CFR  part  3.  appendix  A.  section  l(c)(21) 
defines  residential  property  to  mean  houses, 
condominiums,  cooperative  units,  and 
manufactured  homes  but  does  not  include  boats  or 
motor  homes,  even  if  used  as  a  primary  residence. 
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inherently  greater  risk  than  those  with 
fewer  units. 

The  OCC  agrees  with  these 
commenters.  At  this  time  there  is  no 
evidence  to  justify  any  limitation  on  the 
total  number  of  units  for  qualifying 
multifamily  residential  properties. 
Consequently,  the  (X)C  adopts  the 
definition  of  multifamily  residential 
properties  without  any  restriction  on  the 
maximum  number  of  units.  As  for 
regulatory  uniformity  with  the  OTS,  the 
OCC  notes  that  the  OTS  is  presently 
considering  deletion  of  the  36  unit 
restriction  on  qualifying  multifamily 
residential  property  for  savings  and  loan 
associations.  57  FR  40143 
(September  2, 1992). 

In  addition,  this  final  rule  further 
clarifies  the  definition  of  multifamily 
residential  property  by  adding  a 
separate  definition  for  multifamily 
residential  property.  In  the  NPRM, 
multi  family  residential  property  was  not 
separately  defined,  but  instead  the 
NPRM  made  reference  to  the  current 
definition  of  residential  property.  The 
new  definition  in  this  final  rule  is  not 
intended  to  change  the  meaning  of 
multifamily  residential  property.  The 
purpose  of  the  new  definition  is  to  make 
clear  that  while  multifamily  residential 
property  would  include  apartment 
buildings,  condominiums,  cooperatives, 
and  other  similar  structures  primarily 
for  residential  use,  it  would  not  include 
such  facilities  as  nursing  homes  and 
hospitals.  Because  multifamily 
residential  property  is  defined  as 
property  primarily  for  residential  use, 
this  definition  also  clarifies  that  some 
limited  commercial  use  would  be 
permitted.  Therefore,  a  commercial 
establishment,  such  as  a  convenience 
store  located  in  an  apartment  building, 
would  not  automatically  disqualify  the 
apartment  building  as  a  multi  family 
residential  property. 

2.  80%  Occupancy  Rate 
In  the  NPRM,  the  OCC  proposed  an 
additional  80%  occupancy  rate 
requirement,  which  would  have 
required  that  the  multifamily  residential 
property  securing  the  loan  have  a 
sustained  average  annual  occupancy 
rate  of  at  least  80%  of  the  total  units. 

The  OCC  received  3  comments  on  this 
issue.  All  of  the  commenters  generally 
believe  that  the  80%  occupancy  rate 
requirement  was  unnecessary  because  of 
the  annual  net  income  requirement 
which  requires  timely  payment  of  all 
principal  and  interest  for  one  year  and 
the  loan-to-value  requirements.  As  one 
comment er  explained,  any  decrease  in 
income  resulting  from  dedining 
occupancy  would  be  reflected  in  the 
annual  cash  flows  and  would  be 


captured  by  the  annual  net  income 
requirement.  In  addition,  the 
commenter  also  indicated  that  the  80% 
occupancy  requirement  only  relates  to 
the  degree  of  physical  space  leased  and 
is  not  dispositive  of  the  ability  to  service 
the  debt. 

The  OCXD  has  considered  these 
comments  and  agrees  with  the 
commenters.  Therefore,  the  80% 
occupancy  requirement  has  been 
removed  from  this  final  rule.  The  CK)C 
agrees  that  a  high  occupancy  rate,  in 
itself,  does  not  guarantee  suffident  cash 
flow  to  service  the  debt.  The  OCC 
believes  that  the  annual  net  income 
requirement  in  conjvmction  with  the 
loan-to-value  requirements  and  the  90- 
day  past  due  requirement  should 
provide  sufficient  prudential  safeguards. 
In  addition,  the  OCC  believes  that 
removing  the  80%  occupancy 
requirement  will  also  benefit  developers 
renovating  older  buildings  for  low-  and 
moderate-income  occupants.  These 
developers  frequently  encounter 
difficulty  in  achieving  80%  occupancy 
during  project  startup.  Removal  of  the 
requirement  will  enable  more  loans  for 
these  types  of  projects  to  qualify  for  the 
50%  risk  weight. 

3.  One-Year  Timely  Payment 
Requirement 

As  required  by  section 
618(b)(l)(B)(iii)(ra)  of  RTCRRIA,  the 
NPRM  required  that  all  principal  and 
interest  payments  have  been  made  on  a 
timely  basis  in  accordance  with  the 
terms  of  the  loan  for  at  least  one  year 
before  the  multi  family  residential 
property  loan  can  qualify  for  the  50% 
risk  weight.  In  addition,  for  prudential 
reasons,  the  OCC  proposed  to  require 
that  the  multifamily  residential  property 
loan  could  not  be  more  than  90  days 
past  due  or  on  nonaccrual  status. 

This  final  rule  adopts  both  the  one- 
year  timely  payment  requirement  and 
the  90-day  past  due  requirement.  With 
respect  to  the  one-year  timely  pmyment 
requirement,  this  final  rule  clarifies  that 
the  one-year  timely  payment 
requirement  must  be  satisfied  in  the 
year  immediately  preceding  the  risk 
weighting  of  the  loan  in  the  50%  risk 
weight  category.  It  also  should  be  noted 
that  the  one-year  timely  payment 
requirement  is  a  one-time  only 
requirement.  Once  the  multifamily 
residential  property  loan  has  performed 
in  accordance  with  its  terms  for  at  least 
one  year  immediately  preceding  the  risk 
wei^ting  of  the  loan  in  the  50%  risk 
weight  category,  the  loan  may  continue 
to  qualify  for  the  50%  risk  weight 
without  any  further  regard  to  that 
requirement.  Unlike  the  one-year  timely 
payment  requirement,  the  90-day  past 


due  requirement  is  an  ongoing 
requirement.  As  such,  the  OCC  does  not 
believe  that  it  is  necessary  to  apply  the 
one-year  timely  pajmaent  requirement 
on  a  continuous  basis. 

It  also  should  be  noted  that  this  final 
rule  slightly  changes  the  wording  of  the 
90-day  past  due  requirement.  In  the 
NPRM  ffiis  requirement  was  stated  as  a 
loan  “not  more  than  90  days  past  due.” 
This  final  rule  revises  the  wording  of 
the  90-day  past  due  requirement  to  a 
loan  “not  otherwise  90  days  or  more 
past  due.”  Under  this  revised  language, 
a  loan  would  be  considered  past  due  on 
the  ninetieth  day,  instead  of  the  ninety- 
first  day.  Adoption  of  this  language  will 
make  the  90-day  past  due  requirement 
in  the  risk-based  capital  guiclelines  more 
consistent  with  the  Instructions  to  the 
Reports  of  Condition  and  Income  (Call 
Report). 

4.  Loan-to-Value  Requirements 

In  the  NPRM,  the  OCC  expressed 
concern  that  sections  618(b)(l)(B)(ii)  (I) 
and  (II)  of  RTCRRIA  are  unclear  as  to 
when  the  specified  loan-to-value  ratios 
for  qualifying  multifamily  residential 
property  loans  would  have  to  be 
satisfied.  The  OCC  requested  comment 
on  the  application  of  these  loan-to-value 
requirements.  Specifically,  the  OCC 
requested  comment  on:  (1)  Whether  a 
multifamily  residential  property  loan 
that  does  not  satisfy  the  loan-to-value 
requirements  at  the  time  of  origination 
should  be  permitted  to  do  so  at  some 
later  time,  and  (2)  whether  a 
multifamily  residential  property  loan 
that  satisfies  the  loan-to-value 
requirements  at  the  time  of  origination, 
but  subsequently  does  not,  thereafter 
should  be  ineligible  for  a  50%  risk 
we^t. 

The  OCC  received  four  comments  on 
this  issue.  Three  commenters  supported 
the  reclassification  of  multifamily 
residential  property  loans  into  the  50% 
risk  weight  category  if  the  loans 
subsequently  satisfy  the  loan-to-value 
requirements.  However,  these 
commenters  did  not  believe  that 
multifamily  residential  property  loans 
that  already  qualify  for  the  50%  risk 
weight  category  should  be  reclassified 
in  the  100%  risk  weight  category  even 
if  the  loans  subsequently  failed  to 
satisfy  the  loan-to-value  requirements. 
The  commenters  generally  ^lieved  that 
once  a  muhifamily  residential  property 
loan  qualifies  for  the  50%  risk  weight 
category,  any  deterioration  in  the  loan- 
to-value  ratio  should  be  addressed 
through  the  loan  loss  reserve  and  not 
through  reclassification  of  the  loan  to 
the  100%  risk  weight  category.  One 
commenter  specifically  expressed 
caution  against  establishing  a  regulatory 
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requirement  for  the  periodic  reap{»aisal 
of  multifamily  residential  property  that 
would  determine  if  the  loan  can 
continue  to  qualify  for  the  50%  risk 
wm^t  category. 

Tne  CKX  agrees  that  a  multifamily 
residential  property  loan  that  does  not 
satisfy  the  loan-to-value  requirements  at 
the  time  of  the  origination  of  the  loan 
should  be  permitt^  to  do  so  at  some 
later  time.  Therefore,  this  final  rule  has 
been  changed  to  make  clear  that 
multifamily  residential  property  loans 
that  do  not  satisfy  the  appropriate  loan- 
to-value  ratio  at  origination,  may  still 
qualify  for  the  50%  risk  weight  category 
if  the  loan-to-value  requirements  are 
satisfied  subsequently.  How'ever,  the 
OCC  does  not  believe  that  once  a 
multifamily  residential  propterty  loan 
qualifies  for  the  50%  risk  weight 
category  the  loan  should  never  be 
reclassified  into  the  100%  risk  weight 
category  if  the  loan  subsequently  foils  to 
satisfy  the  loan-to-value  requirements  or 
any  other  relevant  requirement.  Such 
treatment  would  be  inconsistent  with 
the  general  principles  and  application  of 
the  risk-bas^  capital  ^delines. 

Under  the  risk-based  capital 
guidelines,  an  asset  may  qualify  for  a 
lower  risk  weight  only  if  all 
requirements  imposed  for  that  risk 
weight  have  been  satisfied.  The 
requirements  generally  must  be  met 
continuously  and  not  only  on  a  one  time 
basis.  Failrire  to  satisfy  the  requirements 
for  a  lower  risk  weight  could  be 
indicative  of  an  increase  in  risk  for  that 
asset  Therefore,  the  risk-based  capital 
guidelines  would  properly  require  more 
capital  to  be  held  against  that  asset.  For 
these  reasons,  the  OCC  believes  that  a 
multifamily  residential  property  loan, 
like  any  other  asset  under  the  risk-based 
capital  guidelines,  may  be  reclassified 
into  the  100%  risk  weight  category  if  the 
loan  subsequently  fails  to  satisfy  the 
requirements  established  by  this  final 
rule. 

llie  OCC  agrees  that  any  deterioration 
in  a  multifamily  residential  property 
loan  also  should  be  managed  thiou^ 
the  loan  loss  reserve.  However,  this  does 
not  mean  that  multifamily  residential 
property  loans  that  no  longer  satisfy  the 
loan-to-value  ratio  requirements  should 
continue  to  have  the  benefit  of  a 
preferential  risk  weight.  While  the  loan 
loss  reserve  and  the  capital 
requirements  strive  to  achieve  similar 
results,  the  purpose  of  the  two  are 
distinct.  The  loan  loss  reserve 
recognizes  estimated  inherent  losses, 
whereas  the  risk-based  capital 
guidelines  recognize  relative  risk  in  the 
portfolio. 

In  the  NPRM  the  loan-to-value  ratio 
calculation  was  based  on  the  ratio  of  the 


loan  amount  at  origination  to  the 
appraised  value  of  the  multifomily 
residential  property.  Limiting  the 
calculation  of  the  loan-to-value  ratio 
requirement  to  the  loan  amount  at 
origination  suggested  that  the  loan-to- 
value  ratio  was  a  static  reqiiirement. 
However,  the  lo€m-to-value  ratio 
requirement  is  intended  to  be  an 
ongoing  requirement,  which  must  be 
satisfied  on  a  continuous  basis  in  order 
for  a  multifamily  residential  property 
loan  to  qualify  for  the  50%  risk  wei^t. 
Therefore,  this  final  rule  makes  clear 
that  the  calculation  of  the  loan-to-value 
ratio  requirement  is  not  limited  to  the 
loan  amoxmt  at  origination  and  the 
initial  appraised  v^ue  of  the  property, 
but  instead  is  based  on  both  the  current 
loan  amoimt  outstanding  and  the 
current  value  of  the  property.  In 
determining  the  current  value  of  a 
multifamily  residentieil  property,  the 
final  rule  specifies  that  current  value 
may  be  measrired  by  either  the  value  of 
the  property  at  origination  of  the  loan 
(which  is  the  lower  of  the  purchase 
price  or  the  value  as  determined  by  the 
initial  appraisal,  or  if  appropriate,  the 
initial  evaluation)  or  the  most  current 
appraisal,  or  if  appropriate,  the  most 
current  evaluation. 

Two  points  should  be  emphasized. 
First,  while  appraisals  serve  an 
important  role  in  the  determination  of 
the  loan-to^'value  ratio,  this  is  not  to 
imply  that  periodic  appraisals  are 
required.  Rather,  the  OCC  believes  that 
with  prudent  management  of  the  loan 
portfolio,  a  bank  would  be  aware  of 
changes  in  market  conditions  which 
could  negatively  impact  the  loan-to- 
value  ratio.  Second,  in  some  instances  a 
less  formal  evaluation  of  the 
multifamily  residential  property  may  be 
more  appropriate  than  a  full  appraisal. 

In  aomtion  to  the  loan-to-vmue 
requirements,  sections  618(b)(l)(B)(ii)  I 
and  n  of  RTCRRIA  also  specified  certain 
net  operating  income-to-debt  service 
coverage  ratios  that  must  be  satisfied. 
The  OOZ  recognizes  that  certain 
multifamily  residential  properties 
developed  as  low-  to  m^erate-income 
multif^ily  housing  may  not  be  able  to 
generate  stifficient  income  to  satisfy  the 
net  operating  income-to-debt  service 
requirements.  The  OCC  believes  that 
organizations  that  develop  low-  to 
moderate-income  multifamily 
residential  properties  may  meet  the  net 
operating  income-to-debt  service 
requirements  by  generating  sufficient 
cash  flows  to  provide  comparable 
protection  to  the  institution.  Therefore, 
this  final  rule  permits  other  forms  of 
debt  service  coverage  that  generate 
sufficient  cash  flows  to  provide 
comparable  protection  to  the  institution 


to  be  considered  for  multifomily 
residential  property  loans,  if  the 
purpose  of  the  loan  is  for  the 
development  or  purchase  of  residential 
property  primarily  intended  to  provide 
low-  to  moderate-income  housing. 

Forms  of  comparable  debt  service 
coverage  that  may  be  considered 
include,  but  are  not  limited  to,  special 
operating  reserve  accounts  or  special 
operating  subsidies  provided  by  federal, 
state,  local  or  private  sources.  However, 
the  OCC  does  reserve  the  right  to 
review,  on  a  case-by-case  b^is,  the 
adequacy  of  any  other  form  of 
comparable  delM  service  coverage  relied 
on  by  the  bank. 

5.  Other  Legal  Requirements  and 
Prudent  Underwriting  Standards 

In  addition  to  the  requirements 
specified  by  section  618(b)  of  RTCRRIA, 
the  NPRM  also  propiosed  that  a 
multifamily  residential  property  loan 
must  be  in  accordance  with  applicable 
lending  limit  requirements  and 
prudential  underwriting  standards.  This 
final  rule  does  not  contain  any  reference 
to  the  legal  lending  limit  As  explained 
in  the  NPRM,  the  reference  to  the  legal 
lending  limit  was  intended  to  imp>ose  an 
additional  prudential  requirement  by 
using  the  legal  lending  limit  as  a  proxy 
for  a  general  concentration  limitation. 

The  OCC  still  believes  that  any 
particular  multifomily  resident!^ 
property  loan  must  be  within  the  legal 
lending  limit  and  that  the  overall 
concentration  of  multifomily  residential 
property  loans  by  any  bank  should  be 
reasonable  and  not  excessive.  However, 
after  further  consideration  of  this  issue, 
the  OCC  believes  that  a  specific 
reference  in  the  risk-based  capital 
guidelines  to  the  legal  lending  limit  is 
unnecessary.  The  legal  lending  limit 
already  would  apply  to  all  loans, 
including  multifomily  residential 
property  loans  provided  for  in  this  final 
rule. 

6.  Treatment  of  Refinanced  Loans 

This  final  rule  amends  the  risk-based 

capital  guidelines  to  clarify  the 
treatment  of  multifamily  residential 
property  loans  that  have  been 
refinanced  by  the  borrower.  This  final 
rule  clarifies  that  the  prior  payment 
history  of  a  refinanced  loan  and 
previous  net  operating  income  of  the 
multifamily  residential  property  are 
considered  in  determining  whether  the 
one-year  timely  payment  requirement 
and  the  annual  debt  service  requirement 
have  been  satisfied.  Specifically,  this 
final  rule  provides  that  if  the  loan  was 
refinanced  by  the  borrower  then;  (1)  All 
principal  and  interest  payments  on  the 
loan  being  refinanced,  which  were  made 
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in  the  preceding  year  prior  to 
refinancing,  shall  apply  in  determining 
the  one-year  timely  payment 
requirement,  and  (2)  the  net  operating 
income  generated  by  the  property  in  the 
preceding  year  prior  to  refinancing  shall 
apply  in  determining  the  applicable 
annual  debt  service  ratio  requirements. 

The  CKIC  believes  that  a  multifamily 
residential  propertv  loan  that  otherwise 
would  qualify  for  the  lower  50%  risk 
weight  category  under  this  final  rule 
should  not  be  disqualified  simply 
because  the  loan  has  been  refinanced  by 
the  borrower.  The  CXDC  generally 
believes  that  a  multifamily  residential 
property  loan  that  has  been  refinanced 
by  the  same  borrower  typically  would 
not  result  in  any  increase  in  risk  with 
respect  to  either  the  one-year  timely 
payment  requirement  or  the  applicable 
annual  debt  service  ratio  requirement. 
Therefore,  under  this  final  rule,  if  a 
borrower  refinances  a  multifamily 
residential  property  loan  that  previously 
qualified  for  the  50%  risk  weight 
category,  the  refinanced  loan  generally 
should  not  be  disqualified  by  virtue  of 
the  one-year  timely  payment 
requirement  or  the  applicable  annual 
debt  service  ratio  requirement. 

7.  Optional  Capital  Treatment 

One  commenter  expressed  concern 
that  the  final  rule  should  be  amended  to 
make  clear  that  the  lower  50%  risk 
weight  category,  with  its  attendant 
requirements  for  multifamily  residential 
property  loans,  is  optional  and  not 
mandatory.  The  OCC  agrees,  and 
reiterates  that  a  bank  can  always  decide 
to  risk  weight  any  asset  in  a  higher  risk 
weight  category.  As  explained  by  the 
commenter,  this  could  be  particularly 
relevant  to  a  multifamily  residential 
property  loan  where  a  bwk  might 
determine  that  it  would  be  more 
prudent  to  keep  the  loan  in  the  100% 
risk  weight  category  than  having  to 
justify  a  50%  risk  weight  at  some  later 
date.  , 

8.  Credit  Enhancements 

One  commenter  suggested  that  credit 
enhancements,  such  as  letters  of  credit, 
certificates  of  deposit,  and  other 
enhancements  provided  by  the 
borrower,  should  be  considered  in 
determining  whether  a  multifamily 
residential  property  loan  qualifies  for 
the  lower  50%  risk  weight.  As  an 
example,  the  commenter  cited  the 
situation  where  a  borrower  may  offer 
some  credit  enhancement  to  cover  an 
income  shortfall.  The  OCC  agrees  that  in 
some  instances  credit  enhancements 
should  be  considered  in  determining  the 
proper  risk  weight  of  multifamily 
residential  property  loans.  Under  the 


current  risk-based  capital  guidelines, 
claims  that  otherwise  would  be  required 
to  be  in  a  higher  risk  weight  category 
may  qualify  for  a  20%  risk  weight  if 
supported  by  a  credit  enhancement  such 
as  a  financial  guarantee-type  letter  of 
credit  from  an  OECD  financial 
institution.  Therefore,  to  a  degree,  credit 
enhancements  issued  by  OECD  financial 
institutions  are  already  considered. 
However,  as  with  other  types  of  credit 
enhanceipents  generally  issued  by 
private  sector  entities,  the  OCC  does  not 
believe  that  a  lower  risk  weight  for 
multifamily  residential  property  loans 
supported  by  credit  enhancements 
issued  by  nori-OECD  financial 
institutions  is  warranted  at  this  time. 

See  54  FR  4168,  4172  (January  27, 

1989). 

9.  Cooperative  Housing 

One  commenter  raised  the  issue  of 
whether  the  50%  risk  weight  for 
multifamily  residential  property  loans 
would  include  a  cooperative  housing 
loan  in  which  the  master  mortgage  is  a 
joint  obligation  of  the  shareholders  in 
the  cooperative.  The  OCC  believes  that 
the  final  rule,  as  adopted,  would 
include  loans  to  cooperatives. 

As  discussed  above,  this  final  rule 
provides  a  separate  definition  of 
multifamily  residential  housing  which 
includes  both  condominiums  and 
cooperatives.  Therefore,  a  loan 
consisting  of  a  master  mortgage  on  a 
cooperative  would  be  included  within 
the  definition  of  a  multifamily 
residential  property  loan  and  would 
qualify  for  the  50%  risk  weight  category, 
if  the  loan  otherwise  satisfies  the 
requirements  of  this  final  rule.  It  should 
be  noted,  however,  that  with  respect  to 
the  debt  service  requirement,  this  final 
rule  would  also  permit  other  forms  of 
debt  service  coverage  to  be  considered, 
if  the  other  form  of  debt  service 
coverage  generates  sufficient  cash  flows 
to  provide  comparable  protection  to  the 
institution. 

As  explained  by  one  commenter,  the 
unique  structure  of  financing  for 
cooperative  housing  would  normally 
make  it  impossible  for  the  cooperative 
borrower  to  satisfy  the  debt  service 
requirements  in  the  conventional  sense. 
The  OCC  does  not  believe  that  a 
cooperative  housing  loan  should  be 
automatically  disqualified  from  the  50% 
risk  weight  category  for  this  reason 
alone.  Therefore,  this  final  rule  would 
also  permit  comparable  debt  service 
coverage  to  be  considered  for 
cooperative  housing  loans  as  well  as 
loans  for  the  development  or  purchase 
of  multifamily  residential  property 
housing  intended  to  provide  low-  to 
moderate-income  housing. 


B.  Mortgage-Backed  Securities 

This  final  rule  amends  the  risk-based 
capital  guidelines  to  clarify  that 
privately-issued  mortgage-backed 
securities  (MBS)  may  qualify  for  a  50% 
risk  weight,  if  at  the  time  of  origination 
of  the  MBSs,  the  MBSs  are  secured  by 
or  otherwise  represent  a  sufficiently 
secure  interest  in  qualifying  multifamily 
residential  property  loans.  Absent  this 
change  in  the  risk-based  capital 
guidelines,  MBSs  secured  by 
multifamily  residential  property  loans 
generally  could  never  have  qualified  for 
a  50%  risk  wei^t. 

As  explained  in  the  NPRM,  section 
3(a)(3)(iv)  of  RTCRRIA  of  the  current 
risk-based  capital  guidelines  would 
assign  a  risk  weight  to  privately  issued 
MBSs  based  on  the  risk  weight  of  the 
underlying  mortgage  loans  at  the  time  of 
origination  of  those  loans.  Under  this 
final  rule  all  loans  secured  by  a 
multifamily  residential  property  are 
assigned  to  the  100%  risk  weight  at 
origination,  and  may  be  reassigned  to 
the  50%  risk  weight  only  after  one  year, 
if  the  loans  satisfy  the  one-year  timely 
payment  requirement  and  are  not 
otherwise  90  days  or  more  past  due  or 
on  nonaccurual  status.  Thus,  MBSs 
secured  by  multifamily  residential  loans 
would  all  be  assigned  to  the  100%  risk 
weight  category  absent  any  change  to 
the  risk-based  capital  guidelines. 

In  the  NPRM  the  OCC  requested 
specific  comment  on  the  proper 
treatment  for  MBSs  secured  by 
qualifying  multifamily  residential 
property  loans.  The  OCC  received  two 
comments  on  this  issue.  Both  of  the 
commenters  supported  the  proposed 
change. 

As  required  by  section  618(b)  and  for 
prudential  reasons,  the  OCC  believes 
that  multifamily  residential  property 
loans  should  be  required  to  perform  in 
accordance  with  the  terms  of  the  loans 
for  at  least  one  year  before  qualifying  for 
the  lower  50%  risk  weight.  However, 
the  OCC  does  not  believe  that  this 
requirement  should  prohibit  MBSs 
secured  by  multifamily  residential 
property  loans  fixjm  ever  qualifying  for 
the  50%  risk  weight.  Consequently,  the 
OCC  adopts  this  final  rule  to  amend 
section  3(a)(3)(iv)  of  this  appendix  A  to 
permit  MBSs  to  qualify  for  a  50%  risk 
weight  if  fully  secured  by  or  otherwise 
represent  a  sufficiently  secure  interest 
in  qualifying  multifamily  residential 
property  loans  that  have  performed  in 
accordance  with  their  terms  for  at  least 
one  year  and  the  loan  is  not  otherwise 
90  days  or  more  past  due,  or  on 
nonaccrual  status.^  The  OCC  believes 


'Generally,  once  a  MBS  quaimes  for  a  lower  risk 
weight,  the  MBS  would  not  have  to  be  reclassified 
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that  permitting  MBSs  to  qualify  for  the 
50%  risk  wei^t  %vill  benefit  low-  to 
moderate-income  housing  projects.  The 
lower  50%  risk  weight  will  enhance  the 
attractiveness  of  these  MBSs.  As  a 
result,  this  should  assist  in  the 
expansion  of  the  secondary  market  for 
the  sale  of  loans  on  low-  to  moderate- 
income  multifamily  properties. 

C.  Recourse  Arrangements 
This  hnal  rule  amends  the  risk-based 
capital  guidelines  to  permit  the  portion 
of  multifamily  residential  property 
loans  that  is  sold  subject  to  a  pro  rata 
loss  sharing  arrangement  to  be  treated 
by  the  selling  bank  as  sold  to  the  extent 
that  the  sales  agreement  provides  for  the 

f>urchaser  of  the  loan  to  share  in  any 
OSS  incurred  on  the  loan  on  a  pro  rata 
basis  with  the  selling  bank.  This 
amendment  is  required  by  section 
618(b)(2)  of  RTCRRIA,  which  provides 
that  any  loan  fully  secured  by  a  first  lien 
on  a  multifamily  housing  project  that  is 
sold  subject  to  a  pro  rata  loss  sharing 
arrangement  shall  be  treated  as  sold  to 
the  extent  that  loss  is  incurred  by  the 
purchaser  of  the  loan.<  In  addition,  the 
OCC  notes  that  while  sales  treatment  is 
required  by  section  618(b)(2)  of 
RTCRRIA  for  that  portion  of  multifamily 
residential  property  loans  sold  on  a  pro 
rata  loss  sharing  basis,  this  amendment 
is  consistent  with,  and  merely  restates 
the  current  OCC  policy  on  assets  sold 
with  recourse  on  a  pro  rata  basis  as 
applied  to  multifamily  residential 
property  loans.  Under  the  risk-based 
capital  guidelines,  the  definition  of  the 
sale  of  assets  with  recourse  is  adopted 
from  the  definition  contained  in  the 
Instructions  to  the  Call  Report.  See  12 
CFR  part  3,  appendix  A,  section 
3(b)(l)(iii)  (footnote  14).  Specifically, 
the  Instructions  to  the  Call  Report  state; 

ll]f  the  risk  retained  by  the  seller  is  limited 
to  some  fixed  percentage  of  any  loss  that 
might  be  incurred  and  there  are  no  other 
provisions,  resulting  in  retention  of  risk, 
either  directly  or  indirectly,  by  the  seller,  the 
maximum  amount  of  possible  loss  for  which 
the  selling  bank  is  at  risk  (the  stated 
percentage  times  the  sale  proceeds)  shall  be 
reported  as  a  borrowing  and  the  remaining 


to  the  100%  risk  weight  category  unless  it 
subsequently  fails  to  perform  as  provided  for  in  the 
agreement.  Similarly,  MBSs  secured  by  muitifamily 
residential  property  loans  that  qualify  for  the  50% 
risk  weight  category  %vould  not  have  to  be 
reclassified  to  the  100%  risk  weight  category  even 
if  the  underlying  multifamily  residential  property 
loans  subsequently  fail  to  satisfy  the  requirements 
for  the  50%  risk  weight,  provided  that  the  MBSs 
themselves  continue  to  perform  as  agreed  and  are 
not  otherwise  30  days  or  more  past  due. 

‘Section  618(bH2)  of  RTCRRIA  further  defines 
pro  rota  loss  sharing  arrangement  as  an  agreement 
providing  that  the  purchaser  of  a  loan  shares  In  any 
loss  Incurred  on  the  loan  with  the  selling  institution 
on  a  pro  rata  basis. 


amount  of  the  assets  transferrod  reported  as 
a  sale. 

See  Call  Report,  Glossary — Sale  of 
Assets:  Interpretation  and  illustrations 
of  the  generd  rule  1 2,  A-50  (5-89). 
Therefore,  the  sale  of  a  loan  fully 
secured  by  a  first  lien  on  a  multifamily 
residential  property  is  accorded  sales 
treatment  and  is  not  treated  as  recourse 
to  the  extent  that  loss  is  shared 
proportionately  by  the  purchaser  of  the 
loan. 

Section  618(b)(3)  of  RTCRRIA  also 
requires  the  OCC  to  take  into  account 
other  loss  sharing  arrangements  (besides 
pro  rata  loss  sharing  arrangements)  for 
the  purpose  of  determining  the  extent  to 
which  multifamily  residential  property 
loans  shall  be  treated  as  sold. 

As  for  other  recourse  arrangements 
(not  on  a  pro  rata  basis),  the  OCC  has 
decided  not  to  adopt  any  rule  for  other 
loss  sharing  arrangements  specifically 
relating  to  the  sale  of  multifamily 
residential  property  loans  at  this  time. 
As  explained  in  the  NPRM,  the  OCC.  as 
part  of  the  Federal  Financial  Institutions 
Examination  Council  (FFIEC),  is 
currently  studying  the  overall  treatment 
of  asset  sales  with  recourse.  See  55  FR 
26766  (June  29, 1990).  In  this  context, 
the  OCC  will  also  be  considering  the 
possible  adoption  of  other  recourse 
arrangements  for  the  sale  of  multifamily 
residential  property  loans.  Until  the 
FFIEC  study  is  complete,  the  OCC 
believes  that  any  adoption  of  other 
recourse  arrangements  specifically  for 
the  sale  of  multifamily  residential 
property  loans  would  be  premature. 

In  the  NPRM,  the  OCC  requested 
specific  comment  on  this  issue.  The 
OCC  received  two  comments.  Both 
commenters  generally  supported  the 
proposed  rule  on  recourse  based  on  a 
pro  rata  loss  sharing  arrangement. 
However,  with  respect  to  other  loss 
sharing  arrangements,  one  commenter 
believed  that  the  proposed  rule  did  not 
fully  satisfy  the  requirement  in  section 
618(b)  of  RTCRRIA  to  take  into  account 
other  risk  sharing  arrangements. 

The  OCC  has  reviewed  the  statutory 
requirement  in  section  618(b)  of 
RTCRRIA  and  believes  that  the  OCC  has 
discretion  with  resp>ect  to  the  adoption 
of  other  loss  sharing  arrangements.  In 
pertinent  part,  section  618(b)  provides 
that  the  OCC  shall  amend  the 
regulations  to  take  into  account  other 
loss  sharing  arrangements  for  the 
purposes  of  determining  the  extent  to 
which  such  loans  shall  be  treated  as 
sold.  The  OCC  believes  that  section 
618(b)  of  RTCRRIA  only  requires  that 
the  OCC  determine  the  extent  to  which 
multifamily  residential  property  loans 
sold  on  a  non-pro  rata  recourse  basis 


should  be  afiorded  sales  treatment  but 
that  section  618(b)  of  RTCRRIA  does  not 
automatically  require  sales  treatment  for 
such  loans.  In  this  regard,  the  OCC 
believes  that  the  capital  treatment  of 
multifemily  residential  property  loans 
sold  on  a  non-pro  rata  b^is  should  be 
considered  in  a  comprehensive  manner 
by  the  banking  agencies  in  the  broad 
context  of  the  FFIEC  recourse  study. 

D.  Section  305(b)(1)(B)  ofFDiaA 

Section  305(b)(1)(B)  of  FDIdA,  among 
other  things,  requires  the  OCC  to  revise 
the  risk-based  capital  guidelines  to 
reflect  the  actual  performance  and 
expected  risk  of  loss  of  multifamily 
mortgages.  This  final  rule  satisfies  the 
requirement  of  section  305(b)(1)(B)  of 
FDICIA.  As  indicated  by  the  table 
published  in  the  NPRM.  the  overall 
credit  risk  for  multifamily  residential 
property  loans  is  significantly  greater 
than  the  credit  risk  for  qualifying  single¬ 
family  residential  property  loans.  While 
multifamily  residential  property  loans 
generally  may  have  more  credit  risk 
thw  single-family  residential  property 
loans,  the  OCC  believes  that  multifamily 
residential  property  loans  merit  a  50% 
risk  weight  if  they  are  well-secured, 
demonstrate  consistent  good 
performance,  conform  with  prudent 
underwriting  standards  and  otherwise 
satisfy  the  requirements  imposed  by  this 
final  rule. 

E.  Impact  on  Low-  and  Moderate- 
Income  Multifamily  Housing 

In  implementing  this  final  rule,  the 
OCC  is  particularly  concerned  with  the 
impact  of  this  amendment  on  low-  and 
mc^erate-income  multifamily  housing. 
In  the  NPRM,  the  OCC  requested 
comment  on  whether  the  proposed  rule 
would  assist  organizations  in  their 
ability  to  provide  low  and  moderate- 
income  muitifamily  housing 
(rehabilitated  or  new  construction).  The 
OCC  received  five  comments  on  this 
issue.  Three  of  the  commenters  believed 
that  the  proposed  rule  would  provide  a 
needed  stimulus  to  the  housing  sector 
and  the  economy.  However,  one 
commenter  expressed  concerns  about* 
credit  allocation  through  bank  capital 
requirements.  Another  commenter 
indicated  support  for  sound  minority 
and  low-  and  moderate-income 
mortgage  lending  but  cautioned  against 
using  the  capital  rule  as  the  only  means 
to  accomplish  those  goals. 

The  (XX  has  carefully  considered 
these  comments  and  basically  agrees 
with  the  commenters.  The  OCC  believes 
that  this  final  rule  strikes  a  balance 
between  the  support  for  afiordable 
housing  and  prudent  lending. 


10952  Federal  Register  /  Vol.  59,  No.  46  /  Wednesday,  March  9,  1994  /  Rules  and  Regulations 


F.  Technical  and  Conforming 
Amendments 

In  addition  to  the  substantive 
changes,  this  final  rule  makes  two 
technical  and  conforming  amendments 
to  the  risk-based  capital  guidelines. 

First,  the  cross-references  to  section 
3(a)(3)(iv)  in  the  introductory  text  and 
footnote  10  of  section  3  are  revised  to 
cross-reference  section  3{a)(3)(vi).  This  • 
amendment  is  necessary  to  correct  an 
error  created  when  a  new  paragraph  was 
added  to  section  3(a)(3)  relating  to 
residential  construction  loans  secured 
by  presold  homes.  See  57  FR  40302 
(September  3, 1992).  These  cross- 
references  should  refer  to  the  paragraph 
on  privately  issued  mortgage-backed 
securities  and  not  to  the  paragraph  on 
residential  construction  loans. 

Second,  the  wording  of  the  90-day 
past  due  requirement  is  changed  to 
conform  to  the  language  adopted 
elsewhere  in  this  final  rule. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  it  is  hereby 
certified  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

This  final  rule  reduces  the  amount  of 
capital  required  to  be  maintained  by 
national  banks  for  qualifying 
multifamily  residential  property  loans. 
While  the  exact  overall  impact  of  this 
final  rule  will  depend  on  the  amount  of 
qualifying  multifamily  residential 
property  loans  that  are  held  by  any 
particular  bank,  the  CX3C  does  not 
believe  that  lowering  the  capital 
requirements  for  these  types  of  loans 
should  significantly  impact  national 
banks,  regardless  of  size.  In  addition, 
while  this  final  rule  would  apply  to  all 
national  banks,  this  final  rule  should 
not  have  a  disproportionate  effect  on 
small  banks. 

Executive  Order  12866 

The  OCC  has  determined  that  this 
final  rule  is  not  a  significant  regulatory 
action.  This  final  rule  will  reduce  the 
amount  of  capital  required  to  be 
maintained  by  national  banks  for 
qualifying  multifamily  residential 
property  loans.  Although  the  exact 
overall  impact  of  this  final  rule  will 
depend  on  the  amount  of  qualifying 
multifamily  residential  property  loans 
held  by  any  particular  bank,  the  OCC 
does  not  believe  that  lowering  the 
capital  requirements  for  these  types  of 
loans  should  significantly  impact 
national  banks.  Additionally,  the  OCC 
believes  that  this  final  rule  will 


generally  benefit  banks  and  the  housing 
industry  by  reducing  somewhat  the  cost 
of  bank  operations  emd  by  encouraging 
multifamily  housing  len^ng. 

Immediate  Effective  Date 

Section  4(c)  of  the  Federal 
Administrative  Procedure  Act  (12  U.S.C. 
553(d))  requires  a  final  rule  to  be 
published  30  days  prior  to  its  effective 
date  unless  the  agency  provides 
otherwise  for  good  cause  found  and 
published  with  the  rule.  This 
amendment  to  the  capital  adequacy  rule 
is  needed  immediately  to  foster  lending 
for  the  reconstruction  of  multifamily 
housing  in  areas  of  the  country  recently 
devastated  by  natural  disaster.  For  this 
reason,  the  (DCC  finds  good  cause  to 
waive  the  usual  30-day  delay  in 
effectiveness  of  a  final  rule. 

Accordingly,  this  final  rule  is  effective 
immediately  upon  publication  in  the 
Federal  Register. 

List  of  Subjects  in  12  CFR  Part  3 

Administrative  practice  and 
procedure.  Capital,  National  banks. 
Reporting  and  recordkeeping 
requirements.  Risk. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  appendix  A  of  part  3  of 
chapter  I  of  title  12  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below. 


PART  3— AMENDED 

1.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Authority:  12  U.S.C  93a.  161, 1818, 
1828(n),  1831  n  note,  3907,  and  3909. 

2.  In  appendix  A,  section  1, 
paragraphs  (c)(14)  through  (c)(28)  are 
redesignated  as  paragraphs  (c)(15) 
through  (c)(29),  respectively,  and  a  new 
peu-agraph  (c)(14)  is  added  to  read  as 
follows: 

Appendix  A — Risk-Based  Capital 
Guidelines 

***** 

Section  1  Purpose.  Applicability  of 
Guidelines,  and  Definitions 

***** 

(c)*  *  * 

(14)  Multifamily  residential  property 
means  any  residential  property  consisting  of 
five  or  more  dwelling  units  including 
apartment  buildings,  condominiums, 
cooperatives,  and  other  similar  structures 
primarily  for  residential  use,  but  not 
including  hospitals,  nursing  homes,  or  other 
similar  facilities. 

***** 


Appendix  A — [Amended] 

3.  In  Appendix  A,  section  3. 
paragraph  (a)(3)(v)  is  redesignated  as 
paragraph  (a)(3)(vi),  the  introductory 
text  of  newly  designated  paragraph 
(a)(3)(vi)  is  revised,  a  new  paragraph 
(a)(3)(v),  including  new  footnotes  11a 
and  11b,  is  added,  the  last  sentence  in 
the  second  paragraph  of  the 
introductory  text  of  section  3  and  the 
last  sentence  in  footnote  10  in  paragraph 
(a)(2)(vii)  are  amended  by  replacing  the 
phrase  “section  3(a)(3)(iv)  of  this 
appendix  A”  with  the  phrase  “section 
3(a)(3)(vi)  of  this  appendix  A”,  and  the 
first  sentence  in  paragraph  (a)(3)(iii)  is 
amended  by  replacing  the  phrase  “not 
more  than  90  days  past  due,”  with  the 
phrase  “not  otherwise  90  days  or  more 
past  due,”,  to  read  as  follows: 
***** 

Section  3  Risk  Ckitegories/Weights  for  On- 
Balance  Sheet  Assets  and  Off-Balance  Sheet 
Items 

***** 


(v)  Loans  secured  by  a  first  mortgage  on 
multifamily  residential  properties  ;  ■'* 

(A)  The  amortization  of  principal  and 
interest  occurs  in  not  more  than  30  years; 

(B)  The  minimum  original  maturity  for 
repayment  of  principal  is  not  less  than  7 
years: 

(C)  All  principal  and  interest  payments 
have  been  made  on  a  timely  basis  in 
accordance  with  the  terms  of  the  loan  for  at 
least  one  year  immediately  preceding  the  risk 
weighting  of  the  loan  in  the  50%  risk  weight 
category,  and  the  loan  is  not  otherwise  90 
days  or  more  past  due,  or  on  nonaccrual 
status: 

(D)  The  loan  is  made  in  accordance  with 
all  applicable  requirements  and  prudent 
underwriting  standards; 

(E)  If  the  rate  of  interest  does  not  change 
over  the  term  oflhe  loan: 

(I)  The  current  loan  amount  outstanding 
does  not  exceed  80%  of  the  current  value  of 
the  property,  as  measured  by  either  the  value 
of  the  property  at  origination  of  the  loan 
(which  is  the  lower  of  the  purchase  price  or 
the  value  as  determined  by  the  initial 
appraisal,  or  if  appropriate,  the  initial 
evaluation)  or  the  most  current  appraisal,  or 
if  appropriate,  the  most  ciurent  evaluation; 
and 

(II)  In  the  most  recent  fiscal  year,  the  ratio 
of  annual  net  operating  income  generated  by 


'■•The  portion  of  multifamily  residential  property 
loans  that  is  sold  subiect  to  a  pro  rata  loss  sharing 
arrangement  may  be  treated  by  the  selling  bank  as 
sold  to  the  extent  that  the  sales  agreement  provides 
for  the  purchaser  of  the  loan  to  share  in  any  loss 
incurred  on  the  loan  on  a  pro  rata  basis  with  the 
selling  bank.  The  portion  of  multifamily  residential 
property  loans  sold  subject  to  any  loss  sharing 
arrangement  other  than  pro  rata  sharing  of  the  loss 
shall  be  accorded  the  same  treatment  as  any  other 
asset  sold  under  an  agreement  to  repurchase  or  sold 
with  recourse  under  section  3(b)(l)(iii]  (footnote  14l 
of  this  appendix  A. 
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the  property  (before  payment  of  any  debt 
service  on  the  loan)  to  annual  debt  service  on 
the  loan  is  not  less  than  120%;  *■*> 

(F)  If  the  rate  of  interest  changes  over  the 
term  of  the  loan: 

(I)  The  current  loan  amount  outstanding 
does  not  exceed  75%  of  the  current  value  of 
the  property,  as  measured  by  either  the  value 
of  the  property  at  origination  of  the  loan 
(which  is  the  lower  of  the  purchase  price  or 
the  value  as  determined  by  the  initi^ 
appraisal,  or  if  appropriate,  the  initial 
evaluation)  or  the  most  current  appraisal,  or 
if  appropriate,  the  most  current  evaluation; 
and 

(II)  In  the  most  recent  fiscal  year,  the  ratio 
of  armual  net  operating  income  generated  by 
the  property  (before  payment  of  any  debt 
service  on  the  loan)  to  annual  debt  service  on 
the  loan  is  not  less  than  115%;  and 

(G)  If  the  loan  was  refinanced  by  the 
borrower. 

(I)  All  principal  and  interest  payments  on 
the  loan  being  refinanced  which  were  made 
in  the  preceding  year  prior  to  refinancing 
shall  apply  in  determining  the  one-year 
timely  payment  requirement  under  paragraph 
(a)(3)(v)(C)  of  this  section;  and 

(II)  The  net  operating  income  generated  by 
the  property  in  the  preceding  year  prior  to 
refinancing  shall  apply  in  determining  the 
applicable  debt  service  requirements  vuider 
paragraphs  (a)(3)(v)(E)  and  (a)(3)(v)(F)  of  this 
section. 

(vi)  Privately-issued  mortgage-backed 
securities,  i.e.  those  that  do  not  carry  the 
guarantee  of  a  goverrunent  or  govenunent- 
sponsored  agency,  if  the  privately-issued 
mortgage-backed  securities  are  at  the  time  the 
mortgage-backed  securities  are  originated 
fully  secured  by  or  otherwise  represent  a 
sufficiently  secure  interest  in  mortgages  that 
qualify  for  the  50%  risk  weight  under 
paragraphs  (a)(3)  (iii),  (iv)  and  (v)  of  this 
section,*^  provided  that  they  meet  the 
following  criteria: 

iibFor  the  purposes  of  the  debt  service 
requirements  in  sections  3(a)(3](v)(E)GI)  and 
3(a)(3)(v)(F)(n)  of  this  appendix  A,  other  forms  of 
debt  service  coverage  that  generate  sufficient  cash 
flows  to  provide  comparable  protection  to  the 
institution  may  be  considered  for  (a)  a  loan  secured 
by  cooperative  bousing  or  (b)  a  multifamily 
residential  property  loan  if  the  purpose  of  the  loan 
is  for  the  development  or  purchase  of  multifamily 
residential  prepay  primarily  intended  to  provide 
low-  to  moderate-income  housing,  including  special 
operating  reserve  accounts  w  special  operating 
subsidies  provided  by  federal,  state,  local  or  private 
sources.  However,  the  OC£  reserves  the  right,  on  a 
case-by-case  basis,  to  review  the  adequacy  of  any 
other  forms  of  comparable  debt  service  coverage 
relied  on  by  the  bank. 

'>If  all  of  the  underlying  mortgages  in  the  pool 
do  not  qualify  for  the  50%  risk  weight,  the  bwk 
should  generally  assign  the  entire  value  of  the 
security  to  the  100%  risk  category  of  section  3(a)(4) 
of  this  appendix  A;  however,  on  a  case-by-case 
basis,  the  CX£  may  allow  the  bank  to  assign  only 
the  portion  of  the  security  which  represents  an 
interest  in,  and  the  cash  flows  of,  nonqualifying 
mortgages  to  the  100%  risk  category,  %^th  the 
remainder  being  assigned  a  risk  weight  of  50%. 
Before  the  OOC  %vill  consider  a  request  to  risk 
weight  a  mortgage-backed  security  on  a 
proportionate  basis,  the  bank  must  have  current 
information  for  the  reporting  date  that  details  the 
composition  and  cash  flows  of  the  underlying  pool 
of  mortgages. 


•  *  *  •  * 

4.  In  appendix  A,  table  1  is  amended 
by  adding  paragraph  5  to  Category  3  to 
read  as  follows: 


TABLE  1— SUMMARY  OF  RISK 
WEIGHTS  AND  RISK  CATEGORIES 
***** 

(Category  3: 50  Percent 

***** 

5.  Assets  secured  by  a  first  mortgage  on 
multifamily  residential  properties. 
***** 

Dated:  January  14, 1994. 

Eugene  A.  Ludwig, 

Comptroller  of  the  Currency. 

(FR  Doc.  94-5385  Filed  3-8-94;  8:45  am] 
BILUNQ  CODE  4810-33-^ 

SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  123 

Disaster — Physical  Disaster  and 
Economic  Injury  Loans  (Definition  of 
Major  Source  of  Employment) 

agency:  Small  Business  Administration. 
ACTION:  Interim  final  rule. 

SUMMARY:  The  Small  Business 
Administration  is  revising  on  an 
immediate  basis  the  definition  of  “major 
source  of  employment.”  Efiective  for 
any  disaster  commencing  on  or  after 
January  1, 1994,  a  major  source  of 
employment  will  mean  a  concern  which 
has  one  or  more  locations  in  the  Disaster 
Area  which,  individually  or  in  the 
aggregate,  employed  at  least  10  percent 
of  the  work  force  of  the  commuting  area 
of  a  community  located  within  the 
Disaster  Area,  not  including  any  area 
more  than  50  miles  away  firom  the 
community;  or  employed  at  least  5 
percent  of  the  work  force  in  an  industry 
within  the  Disaster  Area  and  also 
employed  a  certain  minimum  number  of 
people  in  the  Disaster  Area;  or 
employed  at  least  250  people  in  the 
Disaster  Area.  This  revision  is  being 
imdertaken  on  an  emergency  basis  and 
is  therefore  published  as  an  interim 
final  rule. 

DATES:  This  rule  is  efiective  March  9, 
1994.  Comments  must  be  received  on  or 
before  May  9, 1994. 

ADDRESSES:  Comments  should  be 
submitted  to  Bernard  Kulik,  Assistant 
Administrator  for  Disaster  Assistance, 
U.S.  Small  Business  Administration, 

409  Third  Street,  SW.,  8th  Floor, 
Washington,  DC  20416. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  E.  Deegan,  Office  of  Disaster 
Assistance,  (202)  205-6734. 


SUPPLEMENTARY  INFORMATION:  The  Small 
Business  Act  (Act)  limits  the  total 
amount  of  disaster  assistance  a  business 
borrower  may  receive  from  the  Small 
Business  Ad^nistration  (SBA)  in 
connection  with  any  one  disaster  to  $1.5 
million  unless  the  borrower  is  a  major 
source  of  employment  (MSE)  in  the 
Disaster  Area  and  SBA,  in  its  discretion, 
waives  the  $1.5  million  limitation.  15 
U.S.C.  636(c)(6).  “Major  source  of 
employment”  has  never  been  defined  in 
the  Act;  instead,  SBA  has  provided  a 
definition  in  its  regulations.  13  CFR 
123.3. 

On  December  9, 1993,  SBA  revised  its 
definition  of  major  source  of 
emplojrment  to  mean  a  concern  which 
has  one  or  more  locations  in  the  Disaster 
Area  which,  individually  or  in  the 
aggregate,  (a)  employed  at  least  10 
percent  of  the  work  force  of  the 
commuting  area  of  a  commimity  located 
within  the  Disaster  Area,  not  including 
any  area  more  than  50  miles  away  from 
the  community  (Text  #1);  or  (b) 
employed  at  least  10  percent  of  the  work 
force  in  an  industry  within  the  Disaster 
Area  and  also  employed  a  certain 
minimum  number  of  people  in  the 
Disaster  Area  (Test  #2);  or  (c)  employed 
at  least  1,000  people  in  the  Disaster 
Area  (Text  #3).  58  FR  64672.  The 
revision  was  intended  to  ensure  that 
loans  in  excess  of  $1.5  milhon  would  be 
made  available  only  to  concerns  that 
were  large  enough  to  assist  in 
maintaining  the  economic  viability  of 
the  Disaster  Area. 

SBA  reaffirms  its  intention  to  grant 
MSE  waivers  only  under  those 
circumstances  where  a  large  loan  is 
necessary  to  permit  a  location  to  reopen 
or  stay  open  in  order  to  avoid 
substantial  unemployment  in  the 
Disaster  Area.  SBA  has  come  to  believe, 
however,  that  substantial 
imemployment  can  result  when  a 
concern  ^at  has  fewer  employees  than 
required  by  the  criteria  in  the  current 
MSE  definition  is  forced  to  close  its 
doors.  Accordingly,  SBA  is  relaxing  the 
threshold  so  that  more  companies  will 
be  eligible  for  an  MSE  waiver,  although 
the  waiver  will  still  only  be  granted  if 
it  is  necessary  to  avoid  substantial 
unemployment  in  the  Disaster  Area. 

SBA  is  satisfied  with  Test  #1  of  the 
MSE  definition  at  the  present  time.  Test 
#2,  however,  may  unfairly  exclude  large 
employers  firom  qualification  as  an  MSE 
when  a  disaster  occurs  in  a  large  urban 
area  or  one  that  is  dominated  by  one  or 
several  industries.  In  such  locations,  a 
concern  which  employs  less  than  the 
reqmred  10  percent  of  the  work  force  in 
an  industry  in  the  Disaster  Area  (see 
Text  #2  above)  may,  nevertheless,  be  a 
major  employer  in  that  area.  In  fact,  in 
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the  thirteen  years  since  the  10  percent 
test  has  been  in  the  regulations,  an 
average  of  only  one  concern  per  year  has 
requested  MSE  status  under  Test  #2. 
Because  the  standard  may  be  overly 
restrictive,  SBA  has  decided  to  reduce 
the  proportion  of  the  work  force  in  the 
industry  that  is  required  to  be  employed 
by  the  concern  under  Test  #2.  Under 
tray’s  interim  final  rule,  a  business 
employing  at  least  5  percent  of  the  work 
force  in  an  industry  in  the  Disaster  Area 
will  be  permitted  to  qualify  as  a  major 
source  of  employment  under  Test  #2. 

The  provision  is  modihed  accordingly, 
and  is  effective  for  all  disasters 
commencing  on  or  after  January  1, 1994. 
A  concern  seeking  MSE  status  under 
Test  #2  must  still  satisfy  the  second 
requirement  of  the  test,  which  requires 
that  a  minimum  number  of  people  be 
employed  by  the  concern  (50  for  non* 
manufacturing  firms,  150  for 
manufactming  firms). 

Large  businesses  seem  to  have  found 
it  even  more  difficult  to  qualify  as  a 
major  source  of  employment  under  Test 
#3  of  the  definition,  wmch  requires  the 
employment  of  1,000  people  in  the 
Disaster  Area.  In  the  last  thirteen  years, 
no  company  has  been  afforded  MSE 
status  under  the  provision.  SBA  has 
decided  that  the  standard  set  forth  in 
Test  #3  is  too  strict  Experience  in 
communities  affected  by  disasters  has 
convinced  SBA  that  firms  with  at  least 
250  employees  are  regarded  as 
significwt  employers  by  their 
communities.  Firms  of  this  size  are 
wooed  by  state  and  local  development 
officials  because  they  are  recognized  as 
major  employers  wi^  the  potential  to 
significantly  impact  job  creation  in  a 
community.  SBA  is  therefore  amending 
Test  #3  to  being  it  into  conformance 
with  the  general  view  of  the  size  of  a 
“major”  employer.  Effective  for  all 
disasters  commencing  on  or  after 
January  1, 1994,  a  concern  will  be  able 
to  qualify  as  a  major  source  of 
employment  under  Test  #3  if  it  employs 
at  least  250  people  in  the  Disaster  Area. 
The  number  of  companies  meeting  this 
test  will  still  be  sm^l;  according  to  1990 
census  data,  only  0.67%  of  U.S. 
business  establishments  employ  at  least 
250  people. 

No  other  changes  to  the  definition  are 
necessary  at  this  time. 

Applicants  for  MSE  waivers  are 
reminded  that  qualification  of  a  concern 
as  a  major  source  of  employment  does 
not  mean  that  such  concern  is 
automatically  eligible  for  disaster 
assistance  in  excess  of  $1.5  million. 

SBA  has  the  discretion  to  lend  a  major 
source  of  employment  more  than  $1.5 
million  only  if  the  concern’s  damaged 
location  is  out  of  business  or  in 


imminent  danger  of  going  out  of 
business  as  a  result  of  the  disaster  and 
the  loan  is  necessary  to  permit  the 
location  to  reopen  or  stay  open  in  order 
to  avoid  substantial  unemployment  in 
the  Disaster  Area.  The  MSE  must  also 
have  exhausted  all  of  its  own  funds  and 
all  available  Credit  Elsewhere.  See  13 
CFR  123.28  (1994). 

SBA  is  adopting  the  new  MSE 
definition  effective  upon  publication 
pursuant  to  13  CFR  123.1(b)  which 
authorizes  emeigency  changes  in  the 
regulations  governing  its  disaster 
assistance  program,  and  5  U.S.C 
553(b)(B)  whi^  permits  publication  of 
regulations  in  final  form  without  notice 
or  comment  when  an  agency  finds  that 
good  cause  exists  for  publication  in  final 
form  on  an  emergency  basis,  and  that 
notice  and  comment  is  impracticable, 
xmnecessary  or  contrary  to  the  public 
interest.  In  this  regard,  the  public 
interest  in  seeing  to  it  that  ^e  new 
standards  are  eff^.tive  as  to  the  recent 
California  earthquake  disaster  makes  the 
utilization  of  notice  and  omunent 
rulemaking  impracticable. 

SBA  is  soliciting  comments  on  this 
interim  final  rule,  and  will  consider 
both  the  comments  received  and  the 
Agency’s  experience  with  the  new 
definition  of  major  source  of 
employment  before  issuing  a  final  rule. 
In  particular,  SBA  will  review  the 
continuing  usefulness  of  Test  #2  of  the 
definition  in  light  of  the  relaxation  of 
Test  #3  accomplished  by  this  interim 
final  rule.  If  SBA’s  experience  indicates 
that  Test  #1  and  the  newly-revised  Test 
#3  are  sufficient  to  identify  the  concerns 
that  €ire  truly  major  sources  of 
employment.  Test  #2  will  be  eliminated 
from  the  definition. 

Compliance  With  Executive  Orders 
12866, 12612,  and  12778;  Regulatory 
Flexibility  Act,  5  U.S.C  601  et  seq.;  and 
the  Paperwork  Reduction  Act,  44  U.S.C 
ch.  35 

For  purposes  of  Executive  Order 
12866,  SBA  certifies  that  this  rule  will 
not  have  an  annual  economic  effect  in 
excess  of  $100  million,  result  in  a  major 
increase  in  costs  for  individuals  or 
govenunents,  or  have  a  significant 
adverse  effect  on  competition  and, 
therefore,  will  not  constitute  a  major  or 
significant  rule.  SBA  has  made  this 
determination  based  upon  the  fact  that 
even  though  this  rule  will  loosen  the 
criteria  for  qualification  as  a  major 
source  of  employment,  SBA  does  not 
expect  that  the  number  of  applicants  for 
MSE  status  will  increase  significantly. 
On  August  12, 1993,  the  Act  was 
amended  to  increase  from  $500,000  to 
$1.5  million  the  aggregate  amount  of 
disaster  assistance  a  business  borrower 


could  receive  firom  SBA,  unless  the 
borrower  qualified  as  a  major  source  of 
employment.  Pub.  L.  103-75.  When 
non-MSEs  became  eligible  for  disaster 
assistance  of  up  to  $1.5  million,  the 
relevance  of  the  MSE  exception  was 
significantly  diminished.  Loans  between 
$500,000  and  $1.5  million  are  now 
avail^le  without  regard  to  status  as  a 
major  source  of  employment.  Moreover, 
while  this  rule  will  allow  more 
companies  to  be  eligible  for  large  loans, 
the  number  of  companies  expected  to 
fall  into  that  category  will  be  too  small 
to  cause  this  to  be  a  significant 
regulatory  event. 

For  purposes  of  Executive  Order 
12612,  SBA  certifies  that  this  rule  will 
not  have  federalism  implications 
warranting  the  preparation  of  a 
Federalism  assessment. 

For  purposes  of  Executive  Order 
12778,  SBA  certifies  that  this  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  section  2  of  that  Order. 

For  purposes  of  the  Regulatory 
Flexibility  Act,  SBA  certifies  that  this 
rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  for  the  same  reason  that 
it  is  not  a  major  or  significant  rule. 

For  purposes  of  the  Paperwork 
Reduction  Act,  SBA  certifies  that  this 
rule  will  not  impose  a  new 
recordkeeping  or  reporting  requirement. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Na  59.008,  Small  Business) 

List  of  Sulqects  in  13  CFR  Part  123 

Disaster,  Physical  disaster  and 
economic  injury  loans. 

For  the  reasons  set  forth  above,  part 
123  of  title  13  of  the  Code  of  Federal 
Regulations  is  amended  to  read  as 
follows: 

PAFTT  125-{AMENDED] 

1.  The  authority  citation  for  part  123 
continues  to  read  as  follows: 

Audioritjr:  Secs.  5(b)(6),  7  (b),  (c),  (f)  of  the 
Small  Business  Act,  15  U.S.C.  634(b)(6),  636 
(b),  (c),  (f);  Pub.  L.  102-395, 106  Stat.  1828, 
1864;  and  Pub.  L.  103-75, 107  Stat.  739. 

2.  Section  123.3  is  amended  by 
revising,  the  definition  of  “Major  Source 
of  Employment”  to  read  as  follows: 

§123.3  Definitions. 
***** 

Major  Source  of  Employment:  (a)  For 
disasters  commencing  on  or  after 
January  1, 1994,  a  concern  which  has 
one  or  more  locations  in  the  Disaster 
Area  which,  individually  or  in  the 
aggregate,  (1)  employed  10  percent  or 
more  of  the  entire  work  force  of  the 
commuting  area  of  a  geographically 
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identifiable  community,  no  larger  than  a 
county;  Provided  That  the  commuting 
area  shall  not  extend  more  than  50  miles 
from  such  community;  or  (2)  employed 
5  percent  or  more  of  the  work  force  in 
an  industry  within  the  Disaster  Area 
and,  if  the  concern  is  a  non¬ 
manufacturing  concern,  employed  no 
less  than  50  employees  in  the  Disaster 
Area  or,  if  the  concern  is  a 
manufacturing  concern,  employed  no 
less  than  150  employees  in  the  Disaster 
Area;  or  (3)  employ^  no  less  than  250 
enmloyees  within  the  Disaster  Area. 

(d)  For  disasters  commencing  on  or 
after  October  1, 1983,  employees  of 
concerns  sharing  common  business 
premises  shall  be  aggregated  to 
determine  major  source  of  employment 
status  for  a  non-profit  applicant  owning 
such  premises. 

***** 

Dated:  February  22, 1994. 

Erskine  B.  Bowles, 

Administrator. 

(FR  Doc.  94-5432  Filed  3-8-94;  8.45  am] 
BILLMQ  COOC  •02S-01-M 

13  CFR  Part  123 

Disaster— Physical  Disaster  and 
Economic  injury  Loans 

AGENCY:  Small  Business  Administration. 
ACTION:  Final  rule. 

SUMMARY:  The  Small  Business 
Administration  (SBA)  is  revising  on  an 
immediate  basis  its  present  prohibition 
on  making  economic  injury  disaster 
loans  available  to  small  business 
concerns  engaged  in  investing  in  real  or 
personal  property  (see  13  CFR 
123.41(b)(2).  This  regulation  would 
provide  a  limited  exception  to  that 
prohibition  which  would  permit 
economic  injury  assistance  to  be  made 
available  to  concerns  investing  in  either 
commercial  or  residential  real  property 
which  is  rented  to  a  third  party  or 
intended  to  be  rented  to  a  third  party. 
This  revision  is  being  undertaken  on  an 
emergency  basis  and  is  therefore 
published  as  a  final  rule. 

DATES;  This  rule  is  effective  March  9, 
1994. 

ADDRESSES:  Comments  should  be 
submitted  to  Bernard  Kulik,  Assistant 
Administrator  for  Disaster  Assistance, 
U.S.  Small  Business  Administration, 

409  Third  Street  SW.,  8th  Floor, 
Washington,  DC  20416. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  E.  Deegan,  Office  of  Disaster 
Assistance,  (202)  205-6734. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  7(b)(2)  of  the  Small  Business 


Act,  15  U.S.C.  636(b)(2).  SBA  is 
authorized  to  make  disaster  loans 
available  as  it  may  determine  to  be 
necessary  or  appropriate  to  any  small 
business  concern  located  in  an  area 
affected  by  a  disaster,  if  SBA  determines 
that  the  concern  has  suffered  a 
substantial  economic  injury  as  a  result 
of  such  disaster. 

In  implementing  this  statutory 
mandate,  SBA  has  promulgated 
regulations  (see  13  CFR  123.40  et  seq.), 
among  whic^  is  13  CFR  123.41(b)(2) 
which  enumerates  a  number  of  types  of 
business  concerns  which  are  ineligible 
for  economic  injury  assistance.  Among 
such  concerns  are  those  which  invest  in 
commercial  or  residential  real  property 
that  is  to  be  held  for  the  purpose  of 
obtaining  rental  income.  These  types  of 
businesses  have  historically  been  ruled 
ineligible  for  SBA’s  business  loan  and 
economic  injury  disaster  loan  assistance 
because  they  have  been  viewed,  as  a 
matter  of  policy,  to  be  passive 
investment  businesses  not  involved  in 
the  operation  of  a  going  commercial 
business  activity. 

SBA  has  determined  that  this 
restriction  on  the  eligibility  of 
businesses  engaged  in  the  rental  of  real 
property  is  no  longer  warranted  for 
economic  injury  disaster  assistance 
because  of  the  unique  practical 
implications  on  real  estate  rental  that 
flow  from  disaster  situations, 
notwithstanding  the  passive  nature  of 
the  business  activity  of  such  concerns. 

In  this  regard,  disasters  commonly 
damage  a  significant  share  of  the  rental 
real  properties  in  a  disaster  area, 
causing  shortages  of  available 
residential  and  commercial  rental  space. 
At  the  same  time,  disaster  victims 
(including  homeowners,  renters  and 
businesses)  displaced  fixim  their  own 
damaged  properties  are  forced  to  hastily 
seek  rental  of  suitable  alternatives.  They 
enter  a  market  with  a  suddenly 
constricted  supply  of  rental  properties 
due  to  the  disaster.  The  combination  of 
these  factors  often  leads  owners  of 
vacant,  undamaged  rental  property  to 
increase  rents,  which  in  turn  forces 
residential  and  commercial  renters  to 
pay  rental  rates  above  what  their 
budgets  can  reasonably  afford. 

Under  SBA’s  physical  disaster 
assistance  progreim,  the  owners  of 
disaster  damaged  rental  real  property 
can  borrow  the  amount  of  their 
uninsured  losses  from  SBA  to  help  fund 
repairs  of  physical  damages.  However, 
until  the  repairs  are  completed  and  the 
tenants  return,  the  landlords  experience 
a  period  of  negative  cash  flow  while 
mortgage  payments  and  operating 
expenses  continue  without  rental 
receipts.  Many  landlords,  especially  the 


small  ones,  cannot  maintain  solvency 
through  such  a  period. 

Notwithstandmg  these  circumstances, 
unlike  most  other  businesses,  such 
landlords  are  not  presently  eligible  for 
SBA  economic  injury  disaster  loans, 
which  are  intended  by  law  to  help  small 
businesses  meet  ordinary  and  necessary 
operating  expenses  and  pay  fixed  debts 
imtil  resummon  of  normal  operations 
after  a  disaster.  Because  the  inability  of 
small  landlords  to  obtain  economic 
injury  assistance  from  SBA  poses  a 
direct  obstacle  to  their  ability  to  return 
their  disaster  damaged  rental  units  to 
the  residential  and  commercial  market, 
it  also  compounds  the  difficulties  faced 
by  renters  in  the  aftermath  of  disasters. 
This  practical  reafity  along  with  the 
acute  needs  within  a  disaster  area  for  an 
adequate  supply  of  affordable 
residential  and  commercial  rental 
property  justify  extending  economic 
injury  eligibility  to  rental  real  property 
owners. 

This  amendment  provides  a  limited 
exception  to  the  present  rule  which 
prohibits  economic  injury  disaster 
assistance  to  all  ccmcems  investing  in 
real  property.  It  does  not  affect  the 
provisions  of  SBA’s  present  regulations 
(13  CFR  120.102-8)  which  prohibit 
eligibility  for  business  loan  assistance 
for  such  businesses  and,  it  does  not 
permit  economic  injiuy  disaster 
assistance  for  businesses  which  merely 
invest  in  real  property  for  sale  and 
investment.  C^ly  concerns  which  invest 
in  real  property  for  rental  purposes  will 
be  eligiW  for  SBA  economic  injury 
disaster  assistance  under  this  revision. 
Those  who  cannot  demonstrate  that 
their  property  was  rented  or  intended  to 
be  rented  at  ffie  time  of  the  occurrence 
of  the  disaster  will  continue  to  be 
ineligible  for  the  assistcmce.  In 
reviewing  applications  for  economic 
injury  assistance  for  rental  propwty 
owners,  the  remaining  SBA  eligibility 
and  credit  standards  that  currently 
apply  to  all  other  small  businesses 
eligible  for  an  economic  injury  disaster 
loan  will  be  used. 

SBA  is  establishing  this  limited 
exception  effective  upon  publication 
pursuant  to  13  CFR  123.1(b)  which 
authorizes  emergency  changes  in  the 
regulations  governing  its  disaster 
assistance  program,  and  5  U.S.C. 
553(b)(B)  whi^  permits  publication  of 
regulations  in  final  form  without  notice 
of  comment  when  an  agency  finds  that 
good  cause  exists  for  publication  in  final 
form  on  an  emergency  basis,  and  that 
notice  and  comment  is  impracticable, 
unnecessary  or  contrary  to  the  public 
interest.  In  this  regard,  the  public 
interest  in  seeing  to  it  that  the  new 
limitations  are  effective  as  to  the  recent 
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California  earthquake  disaster  makes  the 
utilization  of  notice  and  comment 
rulemaking  impracticable. 

Compliance  With  Executive  Orders 
12866, 12612,  and  12778;  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.;  and 
the  Paperwork  Reduction  Act,  44  U.S.C. 
ch.  35 

For  purposes  of  Executive  Order 
12866,  SBA  certifies  that  this  rule  will 
not  have  an  annual  economic  effect  in 
excess  of  $100  million,  result  in  a  major 
increase  in  costs  for  individuals  or 
governments,  or  have  a  significant 
adverse  efiect  on  competition  and, 
therefore,  would  not  constitute  a  major 
or  significant  rule.  SBA  has  made  this 
determination  based  upon  the  fact  that 
even  though  this  rule  would  potentially 
increase  the  xmiverse  of  eligible 
applicants  for  economic  injury  disaster 
assistance,  it  would  not,  in  and  of  itself, 
increase  the  gross  amount  of  disaster 
assistance  available  to  those  who  are 
eligible.  Individual  applicants  will  still 
be  governed  by  all  other  eligibility 
requirements  for  SBA  economic  injury 
disaster  assistance  and  will  remain 
eligible  for  assistance  to  the  extent  of 
verifiable  loss  as  present  regulations 
provide. 

For  purposes  of  Executive  Order 
12612,  SBA  certifies  that  this  rule  will 
not  have  federalism  implications 
warranting  the  preparation  of  a 
Federalism  assessment. 

For  purposes  of  Executive  Order 
12778,  SBA  certifies  that  this  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  section  2  of  that  Order. 

For  purposes  of  the  Regulatory 
Flexibility  Act,  SBA  certifies  that  this 
rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  for  the  same  reason  that 
it  is  not  a  major  or  significant  rule. 

For  purposes  of  the  Paperwork 
Reduction  Act,  SBA  certifies  that  this 
rule  will  not  impose  a  new 
recordkeeping  or  reporting  requirement. 

List  of  Subjects  in  13  CFR  Part  123 

Disaster,  Physical  disaster  and 
economic  injury  loans. 

For  the  reasons  set  out  above, 
pursuant  to  sections  5(b)(6)  and  7(b)(2) 
of  the  Small  Business  Act,  title  13,  p^rt 
123  of  the  Code  of  Federal  Regulations, 
is  amended  to  read  as  follows: 

1.  The  authority  citation  for  part  123 
continues  to  read  as  follows; 

Authority:  Sec.  5(b)(6),  7(b),  (c),  (f)  of  the 
Small  Business  Act,  15  U.S.C.  634(b)(6).  636 
(b),  (c.)  (f);  Pub.  L.  102-395, 106  Stat.  1828, 
1864;  and  Pub.  L  103-75, 107  Stat.  739. 

2.  Section  123.41(b)(2)(ix)  is  revised 
to  read  as  follows: 


§123.41  General  provisions. 
***** 

(b)*  *  * 

(2)  *  *  *  (ix)  concerns  investing  in 
property — see  §  120.102-8;  Provided 
however,  that  for  any  disaster  occurring 
on  or  after  January  1, 1994,  concerns 
investing  in  real  property  that  was  being 
held  for  rental  at  the  time  of  the 
occurrence  of  the  disaster  are  eligible  to 
apply  for  these  loans. 
***** 

Dated:  February  22, 1994. 

Erskine  B.  Bowles, 

Administrator. 

(FR  Doc.  94-5433  Filed  3-8-94;  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  93-ASW-43] 

Establishment  of  Class  D  Airspace: 

Fort  Worth,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
D  airspace  at  Spinks  Airport  in  Fort 
Worth,  TX.  Airspace  reclassification, 
effective  September  26, 1993, 
discontinued  the  use  of  the  term 
“airport  traffic  area,”  replacing  it  with 
the  designation  “Class  D  Airspace." 
While  Spinks  Airport  has  an  operating 
control  tower,  it  did  not  have  a  control 
zone.  As  a  result  of  airspace 
reclassification,  the  requirement  for 
two-way  radio  communication  with  the 
control  tower  at  Fort  Worth  Spinks 
Airport  lapsed.  The  intended  effect  of 
this  action  is  to  provide  adequate  Class 
D  airspace  to  contain  instrument  flight 
rules  (IFR)  operations  and  required  two- 
way  radio  communications  at  Spinks 
Airport  in  Fort  Worth,  TX. 

EFFECTIVE  DATE:  0901  U.T.C.,  April  28. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alvin  DeVane,  System  Management 
Branch,  Air  Traffic  Division,  Southwest 
Region,  Department  of  Transportation, 
Federal  Aviation  Administration,  Fort 
Worth.  TX  76193-0530,  telephone  (817) 
222-5595. 

SUPPLEMENTARY  INFORMATION: 

History 

On  December  7, 1993,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
Class  D  airspace  at  Spinks  Airport,  Fort 


Worth,  TX,  was  published  in  the 
Federal  Register  (58  FR  64387). 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
Two  comments  were  received.  The  first 
commenter  objected  to  the  existence  of 
the  airport  traffic  control  tower  (ATCT) 
at  Spinks  Airport.  The  ATCT  at  Spinks 
Airport  is  a  non-federal  facility  operated 
by  private  contract  for  the  city  of  Fort 
Worth.  The  proposed  action  was  to 
establish  Class  D  airspace  at  Spinks 
Airport.  The  question  of  whether  or  not 
ATCT  should  be  operated  at  Spinks 
Airport  is  beyond  the  scope  of  this 
action.  The  second  commenter  objected 
to  the  imposition  of  the  additional 
operating  requirements  of  Class  D 
airspace  on  those  operators  at  Luck 
Field.  Rafter  J,  Branson  Farm,  and 
Sycamore  Strip  airports.  The  commenter 
stated  that  a  large  community  of  antique 
and  experimental  aircraft  without 
electrical  systems  operated  in  the  south 
Fort  Worth  area.  The  FAA  concurs  that, 
to  the  extent  possible,  satellite  airports 
should  be  excluded  from  the  Class  D  ■ 
surface  area  at  Spinks  Airport. 

Therefore,  in  this  final  rule,  the 
proposed  Class  D  airspace  is  revised  to 
exclude  Branson  Farm,  Sycamore  and 
the  Flying  L  airports  from  the  Spinks 
Class  D  surface  area.  It  is  not  feasible  to 
exclude  Luck  eind  Rafter  J  airports  from 
the  Class  D  airspace  surface  area  due  to 
their  close  proximity  to  the  Spinks 
Airport.  However,  operators  at  those 
airports  may  contact  the  Spinks  Airport 
Traffic  Control  Tower  (ATCT)  at  817- 
447-1837  to  negotiate  a  letter  of 
agreement  between  the  Spinks  ATCT 
and  the  operator.  This  agreement  would 
allow  the  operators  of  aircraft  without 
electrical  systems  to  continue  to  operate 
in  the  Class  D  airspace.  Additionally, 
the  coordinates  for  the  Spinks  Airport 
were  updated  and  some  descriptive 
information  in  the  narrative  portion  of 
the  rule  for  the  Class  D  airspace  at  Fort 
Worth  Spinks  Airport  was  added  to 
indicate  that  the  tower  is  operated  part- 
time.  Except  for  these  changes,  this 
amendment  is  the  same  as  that  proposed 
in  the  notice.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Class  D  airspace 
designations  are  published  in  paragraph 
5000  of  FAA  Order  7400.9A  dated  June 
17, 1993,  and  effective  September  16, 
1993,  which  is  incorporated  by 
reference  in  14  CFR  71.1  (58  FR  36298; 
July  6, 1993).  The  Class  D  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 
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The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Class  D  airspace  at  Spinks  Airport  in 
Fort  Worth,  TX. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
b(^y  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  current  It, 
therefore — (1)  is  not  a  “significant 
regulatory  action”  under  Executive 
Order  12866;  (2)  is  not  a  “significant 
rule”  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference.  Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510:  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1  (Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  J\me  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  5000:  General 

***** 

ASW  TX  D  Fort  Worth  ^inks,  TX  [New] 

Forth  Worth  Spinks  Airport,  TX 
(lat.  32*33'55''  N.,  long.  97‘’18'30"  W.) 
Forth  Worth,  Sycamore  Strip,  TX 
(lat.  3r37'43"  N..  long.  97*21 '13"  W.) 
Branson  Farm  Airport 
(lat.  32*31'00"  N.,  long.  97“22'01"  W.) 
Flying  L  Airpark 

,  (lat.  32“32'1 5"  N. ,  long.  97*07'51 "  W.) 

That  airspace  extending  upward  from  the 
surface  to  but  not  including  2500  feet  MSL 
within  a  4.1-mile  radius  of  Forth  Worth 
Spinks  Airport  excluding  that  airspace 
within  a  1-mile  radius  of  Sycamore  Strip; 
excluding  that  airspace  within  a  1-mile 


radius  of  Branson  Farm  Airport;  excluding 
that  airspace  within  a  1-mile  radius  of  the 
Flying  L  Airpark.  This  Class  D  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

Issued  in  Fort  Worth,  TX,  on  February  25, 
1994, 

Lairy  D.  Gray, 

Acting  Manager.  Air  Traffic  Division, 
Southwest  Region. 

[FR  Doc.  94-5414  Filed  3-8-94;  8:45  ami 
BILUNQ  CODE  4eiO-1»-M 

14  CFR  Part  71 

[Airspace  Docket  No.  93-ASW-69] 

Modification  of  Class  D  Airspace: 
Roswell,  NM,  and  Establishment  of 
Class  E  Airspace  Extension  to  Class  D 
Surface  Area:  Roswell,  NM 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACmON:  Final  rule. 

SUMMARY:  This  action  modifies  the  Class 
D  airspace  and  establishes  a  Class  E 
extension  to  the  Class  D  surface  area  at 
Roswell,  NM.  This  action  amends  a 
previous  airspace  action  that  established 
a  14.8  NM  Class  D  airspace  extension  to 
the  Class  D  surface  area  for  Roswell, 

NM.  Because  the  arrival  extension  is 
greater  than  two  miles,  it  should  have 
been  classified  as  Class  E  airspace. 
However,  it  was  incorrectly  classified  as 
Class  D  airspace.  The  intended  effect  of 
this  action  is  to  reclassify  the  Class  D 
airspace  extension  at  Roswell.  NM,  to  a 
Class  E  airspace  extension  to  contain 
instrument  approach  procedures  and  to 
provide  adequate  Class  D  airspace  to 
contain  IFR  operations  and  require  two- 
way  radio  communications  at  Roswell 
Industrial  Air  Center. 

EFFECTIVE  DATE:  0901  U.T.C.,  April  28, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alvin  DeVane,  System  Management 
Branch,  Air  Traffic  Division,  Southwest 
Region,  Department  of  Transportation, 
Federal  Aviation  Administration,  Fort 
Worth.  TX  76193-0530,  telephone  (817) 
222-5595. 

SUPPLEMENTARY  INFORMATION: 

History 

On  January  14, 1994,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  modify 
the  Class  D  airspace  and  to  establish  a 
Class  E  extension  to  the  Class  D  surface 
area  at  Roswell,  NM,  was  published  in 
the  Federal  Register  (59  FR  2316). 


Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  propo^  to  the  FAA. 

No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datiun  83.  Class  D  airspace  (tesignations 
are  published  in  paragraph  5000  and 
Class  E  airspace  areas  designated  as  an 
extension  to  a  Class  D  surface  area  are 
published  in  Paragraph  6004  of  FAA 
Order  7400,9A  dated  June  17, 1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6. 1993).  The 
Class  D  and  Class  E  airspace 
designations  fisted  in  this  document 
will  be  published  subsequently  in  the 
Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  modifies 
the  Class  D  Airspace  and  establishes  a 
Class  E  extension  to  the  Class  D  surface 
area  at  Roswell,  NM. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
h(^y  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  “significant 
regulatory  action”  under  Executive 
Order  12866;  (2)  is  not  a  “significant 
rule”  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference.  Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71-iAMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a).  1354(a), 
1510;  E.a  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 
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§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 

Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  5000:  General 

***** 

ASW  NM  D  Roswell.  NM  [Modify] 

Roswell  Industrial  Air  Center,  NM 
(lat.  33“05"  N..  long.  104'’31'50"  W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  6,200  feet  MSL 
within  a  5-mile  radius  of  Roswell  Industrial 
Air  Center.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

Paragraph  6004:  Class  E  Airspace  Areas 
Designated  As  an  Extension  to  a  Class  D 
Surface  Area 

***** 

ASW  NM  E4  Roswell,  NM  [New] 

Roswell  Industrial  Air  Center,  NM 
(lat.  33*18'05"  N..  long.  104*31'50"  W.) 
That  airspace  extending  upward  from  the 
surface  within  3.7  miles  each  side  of  the 
Chisum  very  high  omni-directional  radio 
range/tactical  air  navigation  (VORTAC)  290° 
radial  extending  from  the  5.0-mile  radius  to 
14.8  miles  northwest  of  the  airport.  This 
Class  E  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 
***** 

Issued  in  Fort  Worth,  TX,  on  February  15, 
1994. 

Larry  D.  Gray, 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

[FR  Doc.  94-5416  Filed  3-8-94;  8:45  am) 
BILUNQ  CODE  491&-13-M 


14  CFR  Part  91 

[Docket  No.  27583;  Amendment  No.  91-238] 

Special  Visual  Flight  Rules  (SVFR); 
Denver,  CO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  delay  of  effective 
date. 

SUMMARY:  On  January  19, 1994,  the  FAA 
published  a  final  rule  to  amend 
appendix  D,  part  91  of  the  Federal 
Aviation  Regulations  to  accurately 
reflect  the  name  of  the  new  Denver, 
Colorado,  airport.  The  new  Denver 


International  Airport,  which  will 
replace  the  Denver  Stapleton  Airport, 
was  scheduled  to  open  in  March  1994. 
Opening  of  the  Denver  International 
Airport  has  been  postponed  to  May  15, 
1994.  In  view  of  the  postponement,  this 
action  delays  the  rule’s  effective  date 
until  May  15, 1994. 

EFFECTIVE  DATE:  Effective  March  9. 1994, 
the  effective  date  of  the  final  rule  at  59 
FR  2918,  as  corrected  at  59  FR  6547,  is 
delayed  until  May  15, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Ellen  Oum,  Air  Traffic  Rules 
Branch  (ATP-230),  Airspace-Rules  and 
Aeronautical  Information  Division,  800 
Independence  Avenue,  SW., 

Washington,  DC  20591,  telephone  (202) 
267-8783. 

SUPPLEMENTARY  INFORMATION:  (Dn 
January  19, 1994,  the  FAA  published  a 
technical  amendment  intending  to 
indicate  in  sections  1  and  3  of  appendix 
D,  14  CFR  part  91  that,  on  March  9,  the 
new  Denver  International  Airport  will 
open,  replacing  the  Stapleton 
International  Airport  (Amendment  No. 
91-236;  59  FR  2918).  In  the  amendment, 
however,  the  FAA  inadvertently 
indicated  that  the  word  “Stapleton” 
should  be  replaced  with  the  word 
“International.”  The  FAA  issued  a 
correcting  amendment  on  February  11, 
1994  (59  FR  6547). 

The  official  opening  of  the  Denver 
International  Airport  has  now  been 
delayed  until  May  15, 1994. 

Accordingly,  the  effective  date  of  the 
technical  amendment,  as  subsequently 
corrected,  should  be  postponed  to 
coincide  with  the  opening  of  the  new 
airport. 

Because  the  public  needs  to  be  made 
aware  of  this  postponement 
immediately,  notice  and  public 
procedures  are  impracticable  and  good 
cause  exists  for  making  the 
postponement  effective  in  less  than  30 
days. 

In  consideration  of  the  foregoing, 
effective  March  9, 1994,  the  effective 
date  of  the  final  rule  amending  the  name 
of  the  new  Denver,  Colorado,  airport  in 
appendix  D  of  14  (ZFR  part  91  (59  FR 
2918;  January  19, 1994)  and  the  effective 
date  of  the  final  rule  correction  (59  FR 
6547,  February  11, 1994)  are  delayed 
from  March  9  to  May  15, 1994. 

Issued  in  Washington,  DC.  on  March  4, 
1994. 

Willis  C.  Nelson, 

Assistant  Manager,  Airspace-Rules  and 
Aeronautical  Iiiformation  Division. 

[FR  Doc.  94-5459  Filed  3-8-94;  8:45  am) 
BILLING  CODE  4«10-13-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Parts  771, 772, 773, 774, 778, 
786, 787,  and  799 

[Docket  No.  940124-4024] 

RIN  0694-4VA66 

Commerce  Control  List;  Items 
Controlled  for  Nuclear  Nonproliferation 
Reasons 

AGENCY:  Bureau  of  Export 
Administration.  Commerce. 

ACTION;  Interim  rule. 

SUMMARY:  The  Bureau  of  Export 
Administration  (BXA)  maintains  the 
Commerce  Control  List  (CCL),  which 
identifies  those  items  subject  to 
Department  of  Commerce  export 
controls.  The  items  on  the  CCL  that  are 
subject  to  nuclear  nonproliferation 
controls  are  referred  to  as  the  Nuclear 
Referral  List  (NRL).  This  interim  rule 
amends  a  number  of  Export  Control 
Classification  Numbers  (ECCNs)  on  the 
CCL  in  order  to  make  the  NRL  conform 
more  closely  with  the  items  contained 
in  the  Annex  to  the  “Guidelines  for 
Transfers  of  Nuclear-Related  Dual-Use 
Equipment,  Material,  and  Related 
Technology”  (the  Annex)  published  by 
the  International  Atomic  Energy  Agency 
and  adhered  to  by  the  United  States  and 
other  subscribing  governments.  The 
subscribing  governments  have  agreed  to 
establish  export  licensing  procedures  for 
the  transfer  of  items  identified  on  the 
Annex. 

This  rule  also  establishes  a  new 
General  License  GNSG  that  permits 
certain  items  subject  to  nuclear  non¬ 
proliferation  controls  to  be  exported 
under  general  license  to  a  number  of 
countries  whose  governments  have 
subscribed  to  the  Annex. 

DATES:  This  rule  is  effective  March  9, 
1994.  Comments  must  be  received  by 
April  8, 1994. 

ADDRESSES:  Written  comments  (six 
copies)  should  be  sent  to  Willard  Fisher, 
Office  of  Technology  and  Policy 
Analysis,  Bureau  of  Export 
Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington, 
DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  of  a  technical  nature,  the 
following  persons  in  the  Office  of 
Technology  and  Policy  Analysis  are 
available: 

Category  1:  Jeff  Tripp — (202)  482-1309 
Category  2:  Surendra  Dhir— <202)  482- 
5695 

Category  3:  Robert  Lemer — (202)  482- 
1641 
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Category  4:  Joseph  Young — (202)  482- 
0706 

Category  5:  Dale  Jensen — (202)  482- 
0730 

Category  6:  Joseph  Chuchla — (202)  482- 
1641 

Categories  7  and  9:  Bruce  Webb— (202) 
482-3806 

Category  8:  Steve  Clagett — (202)  482- 
8550 

For  questions  on  the  nuclear 
nonproliferation  policies  and 
requirements  in  the  EAR,  contact 
Andrew  Parr,  Office  of  Technology  and 
Policy  Analysis,  Telephone:  (202)  482- 
2342. 

SUPPLEMENTARY  INFORMATION: 
Background 

This  rule  amends  a  number  of  entries 
on  the  Commerce  Control  List  (CCL)  by 
revising  the  items  that  are  subject  to 
nuclear  nonproliferation  controls,  i.e., 
the  Nuclear  Referral  List  (NRL).  As  more 
fully  described  in  §  778.2  of  the  EAR, 
NRL  items  are  dehned  as  those  “that 
could  be  of  significance  for  nuclear 
explosive  purposes  if  used  for  activities 
other  than  those  authorized  at  the  time 
of  export”.  The  changes  made  by  this 
rule  are  intended  to  revise  the  NRL  to 
conform  more  closely  with  the  items 
contained  in  the  Annex  to  the 
“Guidelines  for  Transfers  of  Nuclear- 
Related  Dual-Use  Equipment,  Material, 
and  Related  Technology”  (the  Annex), 
as  published  by  the  International 
Atomic  Energy  Agency  in  INFCIRC/254/ 
Revision  1/Part  2.  The  adherents  to 
INFaRC/254/Revision  1/Part  2,  which 
includes  the  Nuclear  Suppliers 
Guidelines,  have  agreed  to  establish 
export  licensing  procedures  for  the 
transfer  of  items  identified  in  the 
Annex. 

Sections  771.2(c)(7)  and  778.3 
prohibit  the  use  of  any  general  license, 
except  General  License  GTDA  or 
General  License  G-DEST  as  it  applies  to 
ECCN  0A98I,  to  effect  the  export  of  any 
commodity,  software,  or  technology 
where  the  exporter  knows  or  has  reason 
to  know  that  the  items  being  exported 
will  be  used  directly  or  indirectly  in  any 
of  the  nuclear  activities  described  in 
these  sections.  Exports  of  commodities 
to  Canada  or  to  any  country  listed  in 
Supplement  No.  2  to  part  773  are 
excluded  from  this  prohibition. 

This  interim  rule  revises  the  list  of 
prohibited  nuclear  activities  contained 
in  §  771.2(c)(7)  and  §  778.3,  and  the 
'licensing  factors  contained  in  §  778.4,  to 
be  consistent  with  the  “Guidelines  for 
Transfers  of  Nuclear-Related  Dual-Use 
Equipment,  Material,  and  Related 
Technology”  (the  Guidelines).  Section 
778.3  is  revised  to  include  prohibitions 


against  “nuclear  explosive  activities” 
and  “unsafeguarded  nuclear  fuel-cycle 
activities”,  as  defined  in  the  Guidelines, 
and  §  771.2(c)(7)  is  revised  to  refer 
exporters  to  the  prohibitions  in  §  778.3. 
The  licensing  factors  in  §  778.4  are 
revised  to  conform  with  the  licensing 
factors  contained  in  the  export  licensing 
procedures  required  by  the  Guidelines. 

This  rule  establishes  an  end-user 
certification  requirement  that  applies  to 
individual  validated  license 
applications  to  export  items  subject  to 
nuclear  non-proliferation  controls.  Prior 
to  submitting  an  application  for  such 
items,  the  exporter  is  required  to  obtain 
and  retain  on  file  a  statement  on  the 
importer’s  letterhead  and  signed  by  the 
importer,  or  on  a  Form  BXA-629P 
(Statement  by  Ultimate  Consignee  and 
Purchaser),  where  appropriate, 
certifying  that  the  items  will  not  be  used 
in  any  of  the  nuclear  activities  described 
in  §  778.3  and  that  prior  written 
authorization  will  be  obtained  from  the 
Office  of  Export  Licensing  before  such 
items  are  transferred  or  reexported, 
unless  the  items  are  destined  for  Canada 
or  would  be  eligible  for  export  from  the 
United  States  to  the  new  country  of 
destination  under  General  License 
GNSG  as  described  below. 

This  rule  establishes  a  new  General 
License  GNSG  that  permits  items  (i.e., 
commodities,  software,  and  technical 
data)  that  are  controlled  for  nuclear  non¬ 
proliferation  reasons  to  be  exported  to 
countries  whose  governments  have 
subscribed  to  the  Annex  (NSG  member 
countries).  Not  all  items  controlled  for 
nuclear  nonproliferation  reasons  are 
eligible  for  export  to  these  countries. 
Items  that  are  controlled  for  national 
security  reasons  (i.e.,  items  controlled 
by  entries  ending  in  the  code  letter  “A”) 
are  not  eligible  for  export  under  General 
License  GNSG  to  Bulgaria,  Poland, 
Romania,  or  Russia.  Items  that  are 
subject  to  missile  technology  controls 
(see  §  778.7)  are  not  eligible  for  export 
to  any  destination  under  this  general 
license.  In  addition,  items  that  are 
controlled  for  nuclear  non-proliferation 
reasons  are  no  longer  eligible  for  export 
under  General  Licenses  GFW,  GCT, 
GLV,  GTDR,  or  GTDU,  but  must  meet 
the  eligibility  requirements  for  General 
License  GN^,  instead.  This  change 
will  significantly  increase  the  validated 
license  requirements  for  items  that  were 
previously  eligible  for  export  under 
General  Licenses  GFW  or  GTDR 
(including  GTDR  without  written 
assurance,  i.e.,  GTDU),  but  will  result  in 
only  a  small  increase  in  validated 
license  requirements  for  items  that  were 
previously  eligible  for  General  License 
GCT.  Items  that  are  eligible  for  export 
under  General  License  GNSG  are 


indicated  in  the  GNSG  paragraph  for 
each  CCL  entry  that  contains  eligible 
items.  Entries  that  contain  no  eligible 
items  do  not  have  a  GNSG  paragraph. 

Section  774.2  is  amended  to  authorize 
permissive  reexports  of  items  eligible 
for  General  License  GNSG  to,  among, 
and  from  Canada  and  countries  eligible 
for  General  License  GNSG,  except 
reexports  to  Bulgaria,  Poland,  Romania, 
or  Russia  of  items  controlled  for 
national  security  reasons  and  reexports 
to  countries  listed  in  Supplement  No.  4 
to  part  778. 

This  rule  adds  the  following  countries 
to  Supplement  No.  3  to  part  773 
(Computer — Consignee  Destinations 
(List  B)):  Bahrain,  Egypt,  Himgary, 
Kuwait,  Malawi,  Qatar,  Saudi  Arabia, 
South  Africa,  and  the  Yemen  Arab 
Republic.  These  changes  are  made 
because  these  countries  are  parties  to 
the  Nuclear  Nonproliferation  Treaty. 

While  this  rule  maintains  nuclear 
nonproliferation  controls  on  most  of  the 
items  that  were  previously  included  on 
the  Nuclear  Referral  List,  there  are  a  few 
significant  deletions.  ECCN  3A52B 
(previously  3A52E)  is  amended  to  revise 
nuclear  non-proliferation  controls  on 
oscilloscopes  and  transient  recorders, 
resulting  in  a  significant  decrease  in  the 
number  of  such  items  thet  remain 
subject  to  these  controls.  As  a  result  of 
this  change.  Supplement  No.  4  to  part 
773  is  amended  to  remove  the  entry  for 
ECCN  3A52.  which  described 
oscilloscopes  with  lower  performance 
levels  that  were  eligible  for  the 
distribution  license  procedure.  Most  of 
the  oscilloscopes  previously  listed  in 
Supplement  No.  4  are  no  longer 
controlled  by  ECCN  3A52B.  Paragraph 
(1)  of  Supplement  No.  1  to  part  773  is 
revised  to  remove  the  reference  to  the 
oscilloscopes  previously  listed  in 
Supplement  No.  4,  thereby  making  ail 
oscilloscopes  and  transient  recorders 
that  are  currently  controlled  by  3A52B 
ineligible  for  the  special  license 
procedures. 

This  rule  significantly  expands  the 
kinds  of  technology  that  are  subject  to 
nuclear  non-proliferation  controls.  The 
Nuclear  Suppliers  Group  has  agreed  to 
establish  export  licensing  procedures  for 
the  transfer  of  technology  required  for 
the  development,  production,  or  use  of 
any  commodity  listed  on  the  NSG 
Annex.  Previously,  only  a  limited 
amount  of  technology  required  a 
validated  license  for  nuclear  non¬ 
proliferation  reasons.  The  NSG  member 
countries  have  agreed  not  to  control 
technology  that  is  publicly  available  or 
that  arises  during  or  as  a  result  of 
fundamental  research.  Such  technology 
continues  to  be  eligible  for  export  in 
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accordance  with  the  requirements  for 
General  License  GTDA  (see  §  779.3). 

Only  a  limited  amount  of  software  is 
subject  to  nuclear  nonproliferation 
controls.  As  agreed  by  the  member 
countries  of  the  Nuclear  Suppliers 
Group,  the  only  software  that  is  subject 
to  nuclear  nonproliferation  controls  is 
software  specifically  identified  in  the 
NSG  Annex. 

While  this  rule  significantly  increases 
the  validated  license  requirements  for 
certain  commodities  and  technology, 
the  fact  that  other  member  countries  of 
the  Nuclear  Suppliers  Group  have 
agreed  to  implement  equivalent  export 
licensing  procedures  for  these  items 
should  limit  the  economic  impact  on 
U.S.  exporters. 

Saving  Clause 

Shipments  of  items  removed  ft'om 
general  license  authorizations  as  a  result 
of  this  regulatory  action  that  were  on 
dock  for  loading,  on  lighter,  laden 
aboard  an  exporting  carrier,  or  en  route 
aboard  carrier  to  a  port  of  export 
pursuant  to  actual  orders  for  export 
before  March  23, 1994  may  be  exported 
imder  the  previous  general  license 
provisions  up  to  and  including  April  6, 
1994.  Any  such  items  not  actually 
exported  before  midnight  April  6, 1994, 
require  a  validated  export  license  in 
accordance  with  this  regulation. 

Summary  of  EOCNs  Added,  Revised,  or 
Removed  by  This  Rule 

The  following  listing  is  intended  to 
serve  as  a  guide  to  the  revisions  to  the 
Commerce  Control  List  contained  in  this 
rule.  It  is  not  a  complete  siunmary  of  all 
the  CCL  changes  made  by  this  rule. 
Specific  questions  concerning  these 
changes  should  be  answered  by 
referring  to  the  actual  entries  in  the 
CCL. 

I.  The  following  ECCNs  are  amended 
to  revise  the  items  subject  to  nuclear 
nonproliferation  controls: 

1A44B  Crucibles  made  of  materials 
resistant  to  liquid  actinide  metals 
1A45B  Specialize  packings  for  use  in 
separating  heavy  water 
1A46B  Aluminum  and  titanium  alloys  in 
the  form  of  tubes  or  solid  forms 
1A47B  Maraging  steel 
1B50B  Furnaces 

1C19A  Items  on  the  International  Atomic 
Energy  List  (e.g.,  zirconium,  nickel 
powder,  lithium,  beryllium,  wet-proofed 
platinized  catalysts,  haftiium) 

1C51B  High  purity  bismuth 
1C52B  purity  calcium 

1C53B  High  purity  magnesium 
1C54B  Alpha-emitting  radionuclides 
1C55B  Helium  isotopically  enriche  in  the 
helium-3  isotope 
1CS6B  Chlorine  trifluoride 
1C57B  Boron  and  boron  compounds 


2A19A  Commodities  on  the  International 
Atomic  Energy  List — NP  controls  are 
retained  only  on  2A19.b  (neutron 
generator  systems)  and  2A19.C  (valves) 
2A52B  Vacuum  pumps 
2B01A  Numerical  control  units 
2B06A  Dimensional  inspection  or 
measuring  systems  or  equipment 
2B50B  Spin-forming  and  flow-forming 
machines 

2B51B  Centrifuge  rotor  fabrication, 

assembly,  and  straightening  equipment 
2B33B  Centrifugal  multiplane  balancing 
machines 

2D01A  Software  for  equipment  controlled 
by  2A01.  2A02.  2A03.  2A04.  2A05. 

2A06,  2B01.  2B02,  2B03,  2B04.  2B05. 
2B06.  2B07,  2B08.  or  2B09 
2D19A  Software  for  2A19 
2E01A  Technology  for  2A01.  2A02,  2A03, 
2A04,  2A05.  2A06,  2B01.  2B02,  2B03. 
2B04,  2B05,  2B06,  2B07,  2B08,  2B09. 
2D01.  or  2D02 

2E02A  Technology  for  2A01,  2A02,  2A03, 
2A04,  2A05,  2A06,  2B01,  2B02.  2B03. 
2B04.  2B05.  2B06,  2B07,  2B08.  or  2B09 
2E03A  Other  technology — NP  controls 
added  to  2E03.a.l  and  a.3 
3A43B  Switching  devices 
3A46B  Firing  sets  and  high-current  pulse 
generators 

3A48B  Multistage  light  gas  gun  or  other 
high-velocity  gun  systems 
3A49B  Denotators  and  multipoint  initiation 
systems 

3A50B  Inverters,  converters,  frequency 
changers,  and  generators 
3A51B  Mass  spectrometers 
6A02A  Optical  sensors — NP  controls 
removed 
6A05A  Lasers 

6A43B  Cameras  and  components  not 

controlled  by  6A03 — includes  radiation- 
hardened  television  cameras  previously 
controlled  by  2A50.f  (6A43.c) 

6A44B  Photomultiplier  tubes 
6E01A  Technology  for  development  of 
items  controlled  by  6A01, 6A02, 6A03, 
6A04.  6A05.  6A06.  6A07,  6A08.  6B04. 
6B05,  6B07.  6B08,  6C02.  6C04.  6C05. 
6D01. 6D02,  or  6D03 — NP  controls  added 
6E02A  Technology  for  production  of  items 
controlled  by  6A01. 6A02. 6A03, 6A04. 
6A05,  6A06,  6A07.  6A08.  6B04.  6B05, 
6B07. 6B08.  6C02, 6C04.  or  6C05— NP 
controls  added 

9B2fSB  Other  vibration  test  equipment — to 
clarify  that  NP  controls  apply  to  9B26.a 
9D24B  Softwrare,  n.e.s.,  for  the 

"development",  “production”,  or  "use” 
of  propulsion  systems  and  equipment 
controlled  by  9A21,  9A22,  9A23. 9B21. 
9B25.  9B26,  or  9B27,  and  “software”, 
n.e.s.,  for  the  “use”  of  equipment 
controlled  by  9B01.  9B02,  9B03,  9B04. 
9B06.or  9B07 

9E21B  Technology  for  the  “development”, 
“production”,  or  “use”  of  equipment 
controlled  by  9A21,  9A22, 9B21,  9B23, 
9B24.  9B25,  9B26.  or  9B27,  or  “software” 
controlled  by  9024,  aiHi  technology  for 
tlie  “use”  of  equipment  controlled  by 
9B01,  9B02.  9B03. 9B04. 9B06,  or  9B07 


n.  The  following  ECCNs  are  amended 
to  revise  the  cuiuntries  subject  to  nuclear 
nonproliferation  controls: 

iClOA  “Fibrous  and  filamentary  materials” 

1 A50E  Parts  made  of  tungsten,  tungsten 
carbide,  or  tungsten  alloys — now 
controlled  by  1A50B 
2B08A  Assemblies,  units  or  inserts 

specially  designed  for  machine  tools,  or 
for  equipment  controlled  by  2B06  or 
2B07 

2B09A  Printed  circuit  boards  with  mounted 
components  and  software  therefor 
capable  of  upgrading  numerical  control 
units,  machine  tools,  or  feed-back 
devices 

3A01A  Electronic  devices  and  components 

III.  The  following  ECCNs  are  amended 
to  revise  the  items  and  countries  subject 
to  nuclear  nonproliferation  controls: 

IBSIE  Instruments  capable  of  measuring 
pressures — now  controlled  under  1B51B 
1C50B  Fibrous  and  filamentary  materials 
not  controlled  by  ICIO 
2B41E  Numerically  controlled  machine 
tools  not  controlled  by  2B01 — now 
controlled  by  2B41B 
3A41E  Capacitors  not  controlled  by 
3A01.e.2 — now  controlled  by  3A42B 
3A42E  Superconducting  solenoidal 
electromagnetics — now  controlled  by 
3A42B 

3A52E  Oscilloscopes — now  controlled  by 
3A52B 

rv.  The  following  new  ECCNs  are 
added  to  control  items  listed  in  the 
Annex,  but  not  previously  controlled  on 
the  CCIL: 

1B41B  Filament  winding  machines  not 
controlled  by  IBOl 

1B42B  Electromagnetic  isotope  separators 
1B52B  Water-hydrogen  sulfide  exchange 
tray  columns 

1B53B  Hydrogen-cryogenic  distillation 
columns 

1B54B  Ammonia  synthesis  converters 
1B58B  Facilities  or  plants,  and  related 
•  equipment,  for  the  production,  recovery, 
extraction,  concentration,  or  handling  of 
tritium 

1B59B  Pumps  for  circulating  solutions  of 
diluted  or  concentrated  potassium  amide 
catalyst 

1C49B  Platinized  catalysts  not  controlled 
by  lCl9.e 

1C58B  Tritium,  tritium  compounds,  and 
mixtures  containing  tritium 
1C59B  Radium-226 

1D41B  Software  not  controlled  by  IDOI,  for 
filament  winding  machines  controlled  by 
1B41 

1D5(®  Software  for  computer  control  and 
monitoring  systems  for  furnaces 
controlled  by  lB50.b 
1E19A  Technology  for  equipment  or 
materials  controlled  by  1B16, 1B17,  or 
1C19 

1E40B  Technology  for  the  “use”  of  certain 
filament  winding  machines  controlled  by 
iBOl.a 
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1E41B  Technology  for  items  controlled  by 
1A44. 1A45, 1A46, 1A47, 1A50. 1B41, 
1B42, 1B50, 1B51. 1B52. 1B53, 1B54. 
1B58, 1B59, 1C48, 1C49. 1C50. 1C51, 
tC52. 1C53, 1C54. 1C55. 1C56, 1C57,  or 
1C58 

2A44B  Specialized  instruments  for 
hydrodynamic  experiments 
2A48B  Valves  not  controlled  by  2A19.C  that 
are  made  of  or  lined  with  aluminum, 
aluminum  alloy,  nickel,  or  alloy 
containing  60  percent  or  more  nickel 
2D41B  Software  for  numerically  controlled 
machine  tools  controlled  by  2B41 
2E40B  Technology  for  the  “use”  of  hot 
“isostatic  presses”  controlled  by  2B04, 
dimensional  inspection  or  measuring 
systems  or  equipment  controlled  by 
2B06.a,  b,  or  c,  robots  and  “end- 
effectors”  controlled  by  2B07.b,  or 
equipment  controlled  by  2B08  or  2B09 
2E41B  Technology  for  numerically 

controlled  machine  tools  controlled  by 
2B41 

2E44B  Technology  for  specialized 
instruments  for  hydrodynamic 
experiments  controlled  by  2A44 
2E48B  Technology  for  valves  controlled  by 
2A48 

2E50B  Technology  for  2A52,  2A53,  2B50,  or 
2B51  (other  technology  in  this  entry 
previously  controlled  by  2E50C  or 
2E52B) 

3A53B  High-voltage  direct  current  power 
supplies 

3A54B  Direct  current  high-power  supplies 
3A55B  Flash  x-ray  generators  and  electron 
accelerators  not  controlled  by  3A01 — 
electron  accelerators  were  previously 
controlled  by  2A54B 

3E40B  Technology  for  items  controlled  by 
3A41,  3A42,  3A43,  3A44,  3A46,  3A48, 
3A49,  3A50,  3A51,  3A52,  3A53,  3A54,  or 
3A55 — technology  for  mass 
spectrometers  (3A51)  was  previously 
controlled  by  3E51B 
3E41B  Technology  for  the  use  of  flash 

discharge  type  X-ray  systems,  including 
tubes,  controlled  by  3A01.e.5 
6A50B  Lasers,  laser  amplifiers,  and 
oscillators. 

6E40B  Technology  for  the  use  of  equipment 
controlled  by  6A03  or  6A05  for  NP 
reasons 

6E41B  Technology  for  equipment 
controlled  by  6A43, 6A44,  or  6A50 

V.  Certain  items  previously  controlled 
by  the  following  ECCNs  are  removed 
from  the  CCL: 

1A49E  Tantalum  sheet 
2A55B  Compressors  and  blowers 
2B40B  Vibration  test  equipment 
2B46B  Dimensional  inspectional  systems  or 
devices  not  controlled  by  2B06 
2B54B  Mechanical  testing  devices  for 

simultaneous  centrifugal  and  vibrational 
testing 

2D46C  Software  for  equipment  controlled 
by  2B46 

3A45E  Pulse  amplifiers 
3A47E  Electronic  equipment  for  time  delay 
generation  or  time  interval  measurement 
3D51B  Software  for  mass  spectrometers 
(3A51) 

6A42B  Electron  tubes 


VI.  The  following  ECCNs  are  removed 
from  the  CCL  and  some  or  all  of  the 
items  previously  controlled  by  these 
entries  are  transferred  to  other  ECCNs: 

1A51E  Corrosion-resistant  sensing  elements 
for  pressure-measuring  equipment — 
moved  to  1B51B 

1B19A  Plants  specially  designed  for  the 
production  of  uranium  hexafluoride — 
moved  from  lBl9.a  to  1B16A 
Electrolytic  cells  for  the  production  of 
fluorine — moved  from  lBl9.b  to  1B16A 
2A54B  Electron  accelerators — moved  to 
3A55B 

2D50C  Software  for  equipment  controlled 
by  2A50  or  2A51 — software  for  2A50 
now  controlled  by  2D50B;  software  for 
2A51  is  no  longer  controlled  on  the  CCL 
2D53C  Software  for  equipment  controlled 
by  2B50 — now  controlled  by  2D50B 
2E50C  Technology  for  equipment 
controlled  by  2A50  or  2A51 — now 
controlled  by  2E50B 
2E52B  Technology  for  equipment 
controlled  by  2A52  or  2B53 — now 
controlled  by  2E50B  (2A52  has  been 
completely  revised,  so  the  technology  is 
different  from  that  previously  controlled 
by  2E52B) 

3E51B  Technology  for  mass  spectrometers 
(3A51)  is  now  controlled  by  3E40B 

Vn.  Certain  items  previously 
controlled  by  the  following  ECCNs  are 
transferred  to  other  ECCNs: 

2A50B  Radiation  hardened  TV  cameras 
previously  controlled  by  2A50.f  are 
transferred  to  6A43.C 

VIII.  Commerce  will  retain  unilateral 
nuclear  nonproliferation  controls  on  the 
following  items  until  multilateral 
agreement  is  reached  or  until  other 
agencies  assume  jurisdiction: 

1A48B  Depleted  uranium 
1B19A  Plants  specially  designed  for  the 
production  of  uranium  hexafluoride — 
moved  from  lB19.a  to  1B16A 
2A49E  The  following  items,  previously 
controlled  by  2A50  and  requiring  a 
validated  license  to  Country  Groups 
QSTVWYZ,  now  require  a  validated 
license  only  to  Country  Groups  S  &  Z, 
South  African  military  and  police,  and 
countries  listed  in  Supplement  No.  4  to 
Part  778: 

Generators,  turbine  generator  sets,  steam 
turbines,  heat  exchangers,  and  heat 
exchanger  type  condensers  previously 
controlled  by  2A50.C  and  process  control 
systems  therefor 

2A50B  Reactor  and  power  plant  simulators 
and  analytical  models  for  reactor  and 
power  plant  simulators  previously 
controlled  by  2A50B 

Commodities  previously  controlled  by 
2A50B  that  are  specially  designed  or 
prepared  for  use  with  nuclear  power 
plants 


Process  control  systems,  except  those 
controlled  by  2A49E,  intended  for  use 
with  nuclear  reactors 

2A51B  Piping,  fittings,  and  valves  made  of, 
or  lined  with,  stainless  steel,  copper- 
nickel  alloy  or  other  alloy  steel 
containing  10%  or  more  nickel  and/or 
chromium 

2A53B  Pumps  designed  to  move  molten 
metals  by  electromagnetic  forces 
2D49E  Software  for  equipment  controlled 
by  2A49E 

2E49E  Technology  for  equipment 
controlled  by  2A49E 
4A01A  Electronic  computers  that  are 
radiation-hardened,  specially  designed 
for  operation  at  extreme  temperatures,  or 
capable  of  performing  functions 
exceeding  the  limits  of  the  “information 
security”  entries  in  Category  5  (NP 
controls  apply  to  computers  with  a  CTP 
of  500  Mtops  or  more  to  countries  listed 
in  Supplement  No.  4  to  part  778) 

4A02A  Hybrid  computers  (NP  controls 
apply  to  computers  with  a  CTP  of  500 
Mtops  or  more  to  countries  listed  in 
Supplement  No.  4  to  part  778) 

4A03A  Digital  computers  (NP  controls 
apply  to  computers  with  a  CTP  of  500 
Mtops  or  more  to  countries  listed  in 
Supplement  No.  4  to  part  778) 

IX.  ECCN  2B24B  is  revised  to  transfer 
to  new  ECQ<I  2B44B  any  items  that  are 
controlled  for  NP  reasons  only.  The 
items  remaining  in  2B24  are  subject  to 
both  NP  and  MT  controls.  ECCNs  2p44B 
and  2E44B  are  added  to  control  software 
and  technology  for  the  items  transferred 
to  new  ECCN  2B44B. 

Rulemaking  Requirements 

1.  This  rule  was  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

2.  This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers 
0694-0002, 0694-0005, 0694-0006, 
0694-0010,  0607-0018,  0694-0015, 
0694-0021.  0694-0023,  and  0694-0064. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law,  under  section 
3(a)  of  the  Regulatory  Flexibility  Act  (5 
U.S.C  603(a)  and  604(a))  no  initial  or 
final  Regulatory  Flexibility  Analysis  has 
to  be  or  will  be  prepared. 

5.  The  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  requiring  notice  of  proposed 
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rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  bemuse  this 
regulation  involves  a  foreign  and 
military  affairs  function  of  the  United 
States.  No  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  tor  public  comment  be 
given  for  this  rule. 

However,  because  of  the  importance 
of  the  issues  raised  by  these  regulations, 
this  rule  is  Issued  in  interim  form  and 
comments  will  be  considered  in  the 
development  of  final  regulations. 
Accordingly,  the  Department 
encourages  interested  persons  who  wish 
to  comment  to  do  so  at  the  earliest 
possible  time  to  permit  the  fullest 
consideration  of  their  views.  Comments 
on  the  contract  sanctity  provisions 
contained  in  this  rule  are  especially 
encouraged. 

The  period  for  submission  of 
comments  will  close  April  8, 1994.  The 
Department  wall  consider  all  comments 
received  before  the  close  of  the 
comment  period  in  developing  final 
regulations.  Comments  received  after 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
consideration  cannot  be  assured.  The 
Department  will  not  accept  public 
comments  accompanied  by  a  request 
that  a  part  ot  all  of  the  material  be 
treated  confidentially  because  of  its 
business  proprietary  nature  or  for  any 
other  reason.  The  Etepartment  will 
return  such  comments  and  materials  to 
the  person  submitting  the  comments 
and  will  not  consider  them  in  the 
development  of  final  regulations.  Ail 
public  comments  on  these  regulations 
will  be  a  matter  of  public  record  and 
will  be  available  for  public  inspection 
and  copying.  In  the  interest  of  accuracy 
and  completeness,  the  Department 
requires  comments  in  written  form.  Oral 
comments  must  be  followed  by  written 
memoranda,  which  will  also  be  a  matter 
of  public  record  and  will  be  available 
for  public  review  and  copying. 
Communications  from  agencies  of  the 
United  States  Government  or  foreign 
governments  will  not  be  made  available 
for  public  inspection. 

tW  public  record  concerning  these 
regulations  will  be  maintained  in  the 
Bureau  of  Export  Administration 
Freedom  of  Information  Records 
Inspection  Facility,  room  4525, 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue  NW., 
Washington,  DC  20230.  Records  in  this 
facility,  including  written  public 
comments  and  memoranda 
summarizing  the  substance  of  oral 
communications,  may  be  inspected  and 
copied  in  accordance  with  regulations 
published  in  part  4  of  title  15  of  the 


Code  of  Federal  Regulations. 

Information  about  the  inspection  and 
copying  of  records  at  the  facility  may  be 
obtain^  from  Margaret  Cornejo,  Bureau 
of  Export  Administration  Freedom  of  . 
Information  Officer,  at  the  above 
address  or  by  calling  (202)  482-5653. 

List  of  Subjects 

15  CFR  Parts  771,  772,  773,  774,  786, 
and  799 

Exports,  Reporting  and  recordkeeping 
requirements. 

15  CFR  Part  778 

Exports,  Nuclear  energy,  Reporting 
and  recordkeeping  requirements. 

15  CFR  Part  787 

Boycotts,  Exports,  Law  enforcement. 
Penalties.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  parts  771,  772,  773,  774, 
778,  766,  787,  and  799  of  the  Export 
Administration  Regulations  (15  CFR 
parts  730-799)  are  amended  as  follows: 

1.  The  authority  citation  for  15  CFR 
parts  771,  772,  774,  786,  787,  and  799 
continues  to  read  as  follows: 

Authority:  Pub.  L.  90-351,  82  Stat.  197  (18 
U.S.C  2510  et  seq.),  as  amended:  sec.  101, 
Pub.  L  93-153,  67  Stat.  576  (30  U.S.C.  185), 
as  amended:  sec.  103,  Pub.  L.  94-163,  89 
Stat.  877  (42  U.S.C.  6212),  as  amended:  secs. 
201  and  201(1  l)(e).  Pub.  L  94-258,  90  Stat. 
309  (10  U.S.C  7420  and  7430(e)),  as 
amended:  Pub.  L.  95-223,  91  Stat.  1626  (50 
U.S.C  1701  et  seq.y.  Pub.  L.  95-242,  92  Stat. 
120  (22  U.S.C.  3201  et  seq.  and  42  U.S.C. 
2139a):  sec.  208,  Pub.  L.  95-372,  92  Stat.  668 
(43  U.S.C  1354):  Pub.  L.  96-72,  93  Stat.  503 
(50  U.S.C  App.  2401  et  seq.),  as  amended 
(extended  by  Pub.  L.  103-10, 107  Stat.  40): 
sec.  125,  Pub  L.  99-64,  99  Stat.  156  (46 
U.S.C.  466c):  E.O.  .11912  of  April  13, 1976  (41 
FR  15825,  April  15, 1976):  E.O.  12002  of  )uly 
7, 1977  (42  FR  35623,  July  7, 1977),  as 
amended:  E.O.  12058  of  May  11, 1978  (43  FR 
20947,  May  16. 1978:  E  0. 12214  of  May  2, 
1980  (45  FR  29783,  May  6, 1980):  E.O.  12735 
of  November  16, 1990  (55  FR  48587, 
November  20, 1990),  as  continued  by  Notice 
of  November  12, 1993  (58  FR  60361,' 
November  15, 1993),  E.O.  12867  of 
September  30, 1993  (58  FR  51747,  October  4, 
1993):  and  E.O.  12868  of  September  30, 1993 
(58  FR  51749,  October  4, 1993). 

2.  The  authority  citation  for  15  CFR 
parts  773  and  778  continues  to  read  as 
follows: 

Authority:  Pub.  L  90-351,  82  Stat.  197  (18 
U.S.C  2510  et  seq.),  as  amended:  Pub.  L.  95- 
223,  91  Stat.  1626  (50  U.S.C  1701  ef  seq.); 
Pub.  L  9Sf-242.  92  Stat.  120  (22  U.S.C.  3201 
et  seq.  and  42  U.S.C.  2139a):  Pub.  L  96-72, 

93  StaL  503  (50  U.S.C.  App.  2401  et  seq.),  as 
amended  (extended  by  Pub.  L  103-10, 107 
Stat.  40):  B.0. 12002  of  July  7, 1977  (42  FR 
35623,  July  7, 1977),  as  amended:  E.O.  12058 
of  May  11, 1978  (43  FR  20947,  May  16, 1978; 
E.0. 12214  of  May  2, 1980  (45  FR  29783,  May 


6, 1980):  E.0. 12735  of  November  16, 1990 
(55  FR  48587,  November  20, 1990),  as 
continued  by  Notice  of  November  12, 1993 
(58  FR  60361,  November  15, 1993);  E.O. 
12867  of  September  30, 1993  (58  FR  51747, 
October  4, 1993):  and  E.O.  12868  of 
September  30, 1993  (58  FR  51749,  October  4. 
1993). 

PART  771— {AMENDED] 

1.  Section  771.2(c)(7)  is  revised  to 
read  as  follows: 

§  771 .2  General  provisions. 
***** 

(c)*  •  * 

(7)  The  exporter  knows,  or  has  reason 
to  know,  that  the  commodity  will  be 
used  in  any  destination  other  than 
Canada  and  the  countries  listed  in 
Supplement  No.  2  to  part  773  of  this 
subchapter,  either  directly  or  indirectly 
in  any  of  the  activities  described  in 
§  778.3(b)  of  this  subchapter,  whether  or 
not  the  commodity  is  specially  designed 
or  modified  for  such  activities; 


§§771.4, 771.6,  771.9,  771.10,  771.12,  771.18 
(Amended] 

2.  Sections  771.4,  771.6,  771.9, 

771.10,  771.12,  and  771.18  are  amended 
by  redesignating  footnotes  4  through  6 
and  footnotes  8  through  13  as  footnotes 
2  through  4  and  footnotes  5  through  10, 
respectively. 

3.  Section  771.24  (formerly  reserved) 
is  added  to  read  as  follows: 

§  771 .24  General  License  GNSG. 

(a)  Scope.  A  general  license 
designated  GNSG  is  established 
authorizing  exports  to  eligible  countries 
of  commodities,  software,  and 
technology  described  in  paragraph  (c)  of 
this  section.  Exports  may  be  made  under 
General  License  GNSG  only  when 
intended  for  use  or  consumption  within 
the  importing  country,  reexport  among 
and  consumption  within  eligible 
countries,  or  reexport  in  accordance 
with  other  provisions  of  the  Export 
Administration  Regulations  (15  CFR 
parts  730-799). 

(b)  Eligible  countries.  The  countries 
that  are  eligible  to  receive  exports  under 
this  general  license  are  Australia, 
Austria,  Belgium,  Bulgaria,  the  Czech 
Republic,  Denmark,  Finland,  France,  the 
Federal  Republic  of  Germany,  Greece, 
Hungary,  Ireland,  Italy,  Japan, 
Luxembourg,  the  Netherlands,  Norway, 
Poland,  Portugal,  Romania,  Russia,  the 
Slovak  Republic,  Spain,  Sweden, 
Switzerland,  and  the  United  Kingdom. 
Canada  is  also  a  member  of  the  Nuclear 
Suppliers  Group,  but  generally  there  is 
no  license  requirement  for  shipments  to 
Canada  (see  §  770.3  of  this  suhehapter). 
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(cj  Eligible  commodities,  software, 
and  technology.  The  coounodities, 
software,  and  technology  that  are 
eligible  for  export  und»  this  General 
License  CNSG  are  indicated  in  the 
CNSG  paragraph  imder  the 
Requirements  heading  for  each  entry  on 
the  CCL  that  contains  eligible  items. 
Entries  that  contain  no  eligible  items  do 
not  have  a  CNSG  paragraph.  Items  that 
are  subject  to  the  missile  technology 
controls  described  in  §  778.7  of  this 
subchapter  are  not  eligible  General 

License  CNSG.  Items  controlled  for 
national  security  reasons  (La,  entries 
that  end  in  the  code  letter  “A”)  are  not 
eligible  for  shipment  under  General 
License  GNSG  to  Bulgaria.  Poland, 
Romania,  or  Russia.  All  shipments 
under  General  License  are  subject 

to  the  prohibitions  contained  in 
§  771.2(c)  except  that  the  prohibitions  in 
§  771.2(c)(2)  do  not  apply  to  Russia  for 
commodities,  software,  and  technology 
controlled  by  entries  that  do  not  end  in 
the  code  letter  "A”. 

(d)  Restrictions  on  items  re-directed 
enroute.  Items  exported  under  the 
provisions  of  this  section  may  not  be  re¬ 
directed  enroute  to  a  new  country  of 
destination  without  prior  authorization 
from  the  Office  of  E)^ort  Licensing,  U.S. 
Department  of  Commerce,  unless  the 
new  ultimate  country  of  destination  is 
also  a  GNSG-eligible  country. 

(e)  Export  clearance — (1)  Shipper’s 
Export  Declaration.  When  making  a 
shipment  that  contains  items  eligible  for 
General  License  GNSG,  the  expcurter 
must  place  the  general  license  symbol 
'‘C^SG’’  in  the  appropriate  space  on  the 
SED. 

(2)  Destination  Control  Statement.  In 
accordance  with  §  786.6  of  this 
subchapter,  the  exporter  is  required  to 
enter  an  appropriate  Destination  Control 
Staten>ent  on  aiU  commercial  docvunents 
(e.g.,  the  bill  of  lading,  the  airway  bill, 
and  the  commercial  invtace)  covering 
an  export  frcHn  the  United  States  under 
General  License  GNSG.  In  using  the 
destination  control  statements  listed  in 
§  786.6(d)  of  this  subchapter.  Statement 
Nos.  1  and  2  may  be  completed  to  show 
the  eligible  countries  listed  in  paragraph 
(b)  of  this  section,  instead  of  an 
individual  country  of  destination,  and 
Stalemen-t  Na  2  may  be  cwnpleted  to 
show  distribution  or  resale  in  the 
ehgible  countries  listed  in  paragraph  (b) 
of  this  section. 

(f)  Recordkeeping  requirements. 
Records  of  transactions  involving 
exports  under  General  License  GNSG 
must  be  maintained  in  accordance  with 
the  recordkeeping  requirements  of 

§  787.13  of  this  sxibchapter. 


PART  772— [AMENDED} 

1.  Section  772.4(a)(l)(iv)  is  revised  to 
read  as  follows: 

§  772.4  How  to  apply  for  a  validated 
license. 

(a)*  *  * 

(1)*  *  * 

(iv)  Supporting  documents. 
Supplement  Na  1  to  part  772  contains 
instructicms  on  how  to  prepare  export 
license  applications  wl^n  suppcxting 
documents  are  required.  Part  775  of  this 
subchapter  provides  general  guidance 
on  when  suppcHling  documents  are 
required  for  export  license  applications. 
Section  778.2  of  this  subchapter 
describes  the  end-user  certification  that 
is  required  for  license  applications 
containing  items  that  are  subject  to 
nuclear  non-proliferation  controls. 

*  *  •  #  * 

2.  Supplement  Na  1  to  part  772  is 
amended  by  revising  Item  2b  to  read  as 
follows: 

Supplement  No.  1  to  Part  772 — Instructions 
for  Preparing  Applications  for  a  Validated 
License 

***** 

Item  2b.  Identify  document(s)  on  file  by 
placing  an  (X)  m  Ae  appropriate  blockfs). 
Documents  for  Country  Gr^ps  S  and  V 
(except  the  People’s  Republic  of  China)  that 
may  be  retained  on  file  by  the  applicant  in 
accordance  with  part  775  of  this  subcbapter. 
and  end-user  certificates  for  applications 
containing  items  subject  to  nudear  non¬ 
proliferation  ccmtrols  (§  778.2(b)  of  this 
subcbapter)  that  may  be  retained  on  file  for 
Country  Groups  S  and  V,  are  to  be  retained 
by  the  applicant  consistant  with  the 
provisions  of  §  787.13  of  this  subchapter. 
Applicants  retaining  end-user  certificates  on 
file  for  Country  Groups  S  and  V,  in 
accordance  with  §  778.2(b)  of  this 
subchapter,  must  check  the  block  marked 
“Other’*  in  Item  2b  and  enter  the  words 
"Nuclear  certification  on  file”  in  Item  15 
(Additional  Information).  If  die  certification 
is  made  on  the  the  Form  BXA-629P.  instead 
of  the  importer’s  letterhead,  the  applicant 
must  also  check  the  block  marked  “BXA- 
629P’’  in  Item  2b.  Except  where  spiecifically 
authorized  in  this  paragraph  or  elsewhere  in 
the  regulations  in  Ais  subcbapter  (Le.,  the 
Export  Administration  Regulations), 
supporting  documentation  must  be  submitted 
with  the  application. 


PART  773— [AMENDED] 

Supplement  Na  1  to  Part  773  [Amended] 

1.  Supplement  Na  1  to  part  773  is 
amexuled  by  removing  paragraph  (1X3) 

Supplement  No.  3  to  Part  773  [Amended] 

2.  Supplement  No.  3  to  part  773  is 
amended  by  adding  in  alphabetical 
order  the  countries  “Bahrain’’,  “Egypt”, 
“Hungary”,  "Kuwait”,  "Malawi”, 


“Qatar’’,  “Saudi  Arabia”,  “South 
Africa”,  and  “Yemen  Arab  Republic”. 

Supplement  No.  4  to  Part  773  [Amended] 

3.  Supplement  Na  4  to  Part  773  is 
ameiMl^  by  removing  the  entry  for 
ECCN  3A52. 

PART  774— [AMENDED] 

1.  Section  774.2  is  amended: 

a.  By  revising  paragraph  (iX3); 

b.  By  revising  paragraph  and 

c.  By  revising  paragraph  (k)(l);  and 

d.  By  adding  a  new  paragraph  (n)  to 
read  as  follows: 

§774.2  Permissive  reexports.2 
***** 

(i)*  *  * 

(3)  The  commodities  being  reexported 
are  not  subject  to: 

(1)  Nudear  nonprdiferation  controls 
(see  the  Reason  for  Control  para^ph 
for  the  appropriate  ECCNs);  or 

(ii)  Foreign  policy  controls  on  crime 
control  and  detection  instruments  and 
equipment  described  §  776.14  of  this 
subchapter;  and 
***** 

(j)  Reexp<Rts  of  commodities,  except 
commodities  subject  to  nuclear 
nonproliferation  controls  (see  the 
Reason  for  Control  paragraph  for  the 
appropriate  ECCNs),  from  a  COCCHvf 
partici plating  country,  Austria,  Finland, 
Hong  Kong,  Sweden,  Ireland,  New 
Zealand,  or  Switzerland  to  the  People’s 
Republic  of  China  that: 

(^1)  Are  licensed  {(»  shipment  by  that 
country;  and 

(2)  Meet  the  requirements  set  forth  in 
Advisory  Notes  for  the  People’s 
Repniblic  of  China  or  for  Country  Groupis 
Q,  W,  and  Y  rn  the  Commerce  Control 
List  (Supplement  No.  1  to  §  799.1  of  this 
subcbapter) 

(k) *  •  • 

(1>  Except: 

(i)  Supercomputers; 

(ii)  Commodities  subject  to  nuclear 
nonproliferation  controls  (see  the 
Reason  for  Control  piaragraph  under  the 
appropriate  ECCNs);  and 

(iii)  Electronic,  mechanical  or  other 
devices,  as  described  in  ECCN  SA80. 
primarily  aseful  for  surreptitious 
interception  of  wire  or  oral 
communications. 

***** 

(n)  Reexpiorts  of  commodities, 
software,  and  technology  eligible  for 
General  License  Q^SG  (see  §771.24  of 
this  subchapteil  ta  among,  and  from 
Canada  and  countries  eligible  for 
General  License  GNSG,  excepit: 

(l)  Reexports  from  countries  that  are 
not  members  of  CCXXIM  of 

<S«e  §.774.9  for  effect  on  (breign  laws. 
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commodities,  software,  or  technology 
controlled  by  entries  that  end  in  the 
code  letter  “A”  to  destinations  in 
Country  Groups  Q,  W,  Y,  and  the 
People’s  Republic  of  China; 

(2)  Reexports  to  Country  Group  Z  and 
countries  listed  in  Supplement  No.  4  to 
part  778  of  this  subchapter. 

PART  778— lAMENDED] 

1.  Sections  778.2,  778.3,  and  778.4  are 
revised  to  read  as  follows; 

§778.2  Nuclear-related  commodities, 
software,  and  technology  (The  Nuclear 
Referral  List). 

(a)  Commodities,  software,  and 
technology  controlled  for  nuclear 
reasons.  Section  309(c)  of  the  Nuclear 
Non-Proliferation  Act  of  1978  required 
the  President  to  publish  procedures 
concerning  export  controls  on  items 
under  the  jurisdiction  of  the  Department 
of  Commerce  that  could  be  of 
significance  for  nuclear  explosive 
purposes  if  used  for  activities  other  than 
those  authorized  at  the  time  of  export. 
Those  entries  on  the  Commerce  Control 
List  (Supplement  No.  1  to  §  799.1  of  this 
subchapter)  that  have  “NP”  in  the 
“Reason  for  Control”  paragraph  contain 
items  that  could  be  of  significance  for 
nuclear  explosive  purposes  and  are 
therefor  subject  to  validated  licensing 
requirements  and  the  procedures 
established  under  this  part  and  under 
section  309(c)  of  the  Nuclear  Non- 
Proliferation  Act  of  1978.  The 
procedures  established  pursuant  to 
section  309(c)  are  reprinted  in 
Supplement  No.  1  to  this  part  778.  The 
items  on  the  Commerce  Control  List  that 
are  subject  to  nuclear  non-proliferation 
controls  are  referred  to  as  “The  Nuclear 
Referral  List”  and  include  items 
contained  in  the  Annex  to  the 
“Guidelines  for  Transfers  of  Nuclear- 
Related  Dual-Use  Equipment,  Material, 
and  Related  Technology”  (the  Annex), 
as  published  by  the  International 
Atomic  Energy  Agency  in  INFQRC/254/ 
Revision  1/Part  2.  The  adherents  to 
INFaRC/254/Revision  1/Part  2,  which 
includes  the  Nuclear  Suppliers 
Guidelines,  have  agreed  to  establish 
export  licensing  procedures  for  the 
transfer  of  items  identified  in  the 
Annex.  In  addition,  any  item  not  on  the 
Nuclear  Referral  List  that  requires  a 
validated  license  for  reasons  other  than 
short  supply  and  is  intended  for  a 
nuclear  related  end-use  or  end-user  is 
also  subject  to  these  procedures.  The 
entries  on  the  Commerce  Control  List 
indicate  the  countries  for  which 
validated  licenses  are  required. 

(b)  End-user  certification.  Prior  to 
submitting  an  application  to  export 
commodities,  software,  and  technology 


subject  to  nuclear  non-proliferation 
controls,  the  exporter  must  obtain  and 
retain  on  file,  in  accordance  with  the 
requirements  of  §  787.13  of  this 
subchapter,  a  statement  on  the 
importer’s  letterhead  and  signed  by  the 
importer,  or  on  a  Form  BXA-629P 
(Statement  by  Ultimate  Consignee  and 
Purchaser),  when  required  by  §  775.2  of 
this  subchapter,  certifying  the  following 
(as  used  in  the  following  certification, 
the  term  “replicas”  refers  to  items 
produced  abroad  based  on  a  physical 
examination  of  the  item  originally 
exported,  matching  it  in  all  critical 
design  and  performance  parameters): 

(1)  The  items  to  be  exported,  or 
replicas  thereof,  will  not  be  used  in  any 
of  the  activities  described  in  §  778.3; 
and 

(2)  Written  authorization  will  be 
obtained  from  the  Office  of  Export 
Licensing,  U.S.  Department  of 
Commerce,  prior  to  reexporting  the 
items  or  replicas,  unless  they  are 
destined  for  Canada  or  would  be  eligible 
for  export  from  the  United  States  to  the 
new  country  of  destination  imder 
General  License  GNSG  (see  §  771.24  of 
this  subchapter). 

(c)  Processing  of  applications. 
Applications  for  the  export  of 
commodities  and  technical  data 
described  in  paragraph  (a)  of  this 
section  will  be  processed  in  accordance 
with  the  interagency  review  procedures 
established  pursuant  to  section  309(c)  of 
the  Nuclear  Non-Proliferation  Act 
reprinted  as  Supplement  No.  1  to  this 
part,  and  the  applicable  provisions  of 
the  regulations  in  this  subchapter. 

§778.3  Additional  validated  license 
requirements  for  exports  with  certain 
nuclear  end-uses. 

(a)  Additional  validated  license 
requirements.  In  addition  to  the 
validated  license  requirements  for 
commodities  and  technical  data  referred 
to  in  §  778.2  of  this  subchapter,  a 
validated  license  is  required  for  the 
following. 

(1)  Technology.  A  validated  license  is 
required  for  exports  to  all  destinations, 
including  Canada,  of  any  technical  data 
not  exportable  under  the  provisions  of 
General  License  GTDA  (except 
“operation  technical  data”  and  “sales 
technical  data”  for  export  to  and  use  in 
Canada  or  the  countries  listed  in 
Supplement  No.  2  to  part  773  of  this 
sub^apter)  where  the  exporter  knows 
or  has  reason  to  know  that  the  data  will 
be  used  directly  or  indirectly  in  the 
activities  listed  in  paragraph  (b)  of  this 
section. 

(2)  Commodities  and  software.  A 
validated  license  is  required  for  exports 
to  all  destinations,  except  Canada  and 


the  countries  listed  in  Supplement  No. 

2  to  part  773  of  this  subchapter,  of  any 
commodity,  or  any  software  not 
exportable  under  the  provisions  of 
General  License  GTDA,  where  the 
exporter  knows  or  has  reason  to  know 
that  the  commodity  or  software  will  be 
used  directly  or  indirectly  in  the 
activities  listed  in  paragraph  (b)  of  this 
section,  whether  or  not  the  item  is 
specially  designed  or  modifted  for  such 
activities. 

(3)  Exporters  informed  by  BXA.  BXA 
may  inform  an  exporter,  either 
individually  or  through  amendment  to 
the  regulations  in  this  subchapter,  that 
an  individual  validated  license  is 
required  because  BXA  has  detennined 
that  there  is  an  unacceptable  risk  of  use 
in  or  diversion  to  any  of  the  activities 
described  in  paragraph  (b)  of  this 
section.  The  absence  of  any  such 
notification  does  not  excuse  the 
exporter  from  compliance  with  the 
validated  license  requirements  of  this 
section. 

(b)  Activities  requiring  a  validated 
license.  The  validated  license 
requirements  described  in  paragraph  (a) 
of  this  section  apply  to  any  of  the 
following  activities: 

(1)  Nuclear  explosive  activities. 
Nuclear  explosive  activities,  including 
research  on  or  development,  design, 
manufacture,  construction,  testing  or 
maintenance  of  any  nuclear  explosive 
device,  or  components  or  subsystems  of 
such  a  device;'  2 

(2)  Unsafeguarded  nuclear  activities. 
Activities  including  research  on  or 
development,  design,  manufacture, 
construction,  operation,  or  maintenance 
of  any  nuclear  reactor,  critical  facility, 
facility  for  the  fabrication  of  nuclear 
fuel,  facility  for  the  conversion  of 
nuclear  material  from  one  chemical 
form  to  another,  or  separate  storage 
installation,  where  there  is  no  obligation 
to  accept  International  Atomic  Energy 
Agency  (IAEA)  safeguards  at  the 
relevant  facility  or  installation,  when  it 
contains  any  source  or  special 
fissionable  material  (regardless  of 
whether  or  not  it  contains  such  material 


■  Commodities  and  technical  data  specifically 
designed  or  specifically  modified  for  use  in 
designing  or  fabricating  nuclear  weapons  or  nuclear 
explosive  devices  are  subject  to  export  licensing  or 
other  requirements  of  the  Office  of  Defense  Trade 
Controls,  U.S.  Department  of  State,  or  the  licensing 
or  other  restrictions  specified  in  the  Atomic  Energy 
Act  of  1954,  as  amended.  Similarly,  commodities 
and  technical  data  specifically  designed  or 
specifically  modified  for  use  in  devising,  carrying 
out.  or  evaluating  nuclear  weapons  tests  or  nuclear 
explosions  (except  such  items  as  are  in  normal 
commercial  use  for  other  purposes)  are  subject  to 
the  same  requirements. 

»  Also  see  §  779.5(e)  of  this  subchapter  for  special 
provisions  relating  to  technical  data  for  maritime 
nuclear  propulsion  plants  and  other  commodities. 
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at  the  time  oi  expoctX  or  where  any  such 
obliration  »  not  met; 

t3j  Safeguarded  and  unsafeguarded 
nuclear  activities.  Safeguarded  and 
unsafeguarded  nuclear  fuel  cycle 
activities,  including  research  on  or 
development,  design,  manukcture, 
construction,  operation  or  maintenance 
of  aiiy  of  the  following  facilities,  or 
components  for  such  facilities:  > 

(i)  Facilities  for  the  chemical 
processing  of  irradiated  special  nuclear 
or  source  materiah 

(n)  Facilities  for  the  production  of 
heavy  water; 

(iiO  Facilities  for  the  separation  of 
isotopes  of  source  and  special  nuclear 
material;  or 

(iv)  Facilities  for  the  fabrication  of 
nuclear  reactor  fuel  containing 
plutonium. 

§77&4  Export  licensing  factors. 

To  fulfill  the  considerations  set  forth 
in  §  778.1,  the  following  factors  are 
among  those  used  to  determine  what 
action  should  be  taken  on  individual 
applications  subject  to  §§  778.2  and 
778.3: 

(al  Whether  the  commodities, 
software,  or  related  technology  to  be 
transferred  are  appropriate  for  the  stated 
eiKl-use  and  whether  that  stated  end-use 
is  appropriate  for  the  end-user, 

(b)  The  significance  for  nuclear 
purposes  of  the  particular  commodity, 
software,  or  technoh^; 

(c)  Whether  the  commodities, 
software,  cm*  technology  to  be  exported 
are  to  be  used  in  research  on  for  the 
development,  design,  manufacture, 
construction,  operation,  or  maintenance 
of  any  reprocessing  or  enrichment 
facility; 

(d)  The  types  of  assurances  or 
guarantees  against  use  for  nuclear 
explosive  purposes  or  proliferation 
given  in  the  particular  case; 

(e)  Whether  the  end-user  has  been 
engaged  in  clandestine  or  illegal 
procurement  activities; 

(f)  Whether  an  application  for  a 
license  to  export  to  the  end-user  has 
previously  been  denied,  or  whether  the 
end-user  has  previously  diverted  items 
received  under  a  genei^  or  validated 
licen.se  to  unauthorized  activities; 

(g)  Whether  the  export  would  present 
an  unacceptable  risk  of  diversion  to  a 
nuclear  explosive  activity  or 
unsafeguarded  nuclear  f^l-cyde 
activity  described  in  §  77V).3;  and 

(h)  The  nonproliferation  credentials  of 
the  importing  country,  based  on 
consideration  of  the  following  factors: 


'  Such  activities  may  also  require  a  speei&e 
authorization  fromithe  Secretary  o£  Energy  pursuant 
to  section  57.b(2)  of  the  Atomic  Energy  Act  o£  1954, 
as  amended,  as  implemented  by  the  Department  of 
Energy's  regulations  published  in  10  paitiSlO. 


(1)  Whether  the  importing  country  is 
a  party  to  the  ^hIcfear  Ncn-Proliferation 
Treaty  fNPT)  or  to  the  Treaty  for  the 
Prohibition  of  Nuclear  Weapons  in  Latin 
America  (Treaty  of  TIatelorocI,  or  to  a 
similar  international  legally-binding 
nuclear  nonproliferation  agreement; 

(2)  Whether  the  importing  country  has 
all  of  its  nuclear  activities,  or  nuclear 
facilities  or  installations  that  are 
operational,  or  being  designed  or 
constrjcted,  under  International  Atomic 
Energy  Agency  (lAEAf  safeguards  or 
equivalent  full  scope  safeguards; 

(3)  Whether  there  is  an  agreement  for 
cooperation  in  the  civil  uses  of  atomic 
energy  between  the  U.S.  and  the 
importing  country; 

(4j  Whether  the  actions,  statements, 
and  policies  of  the  government  of  the 
importing  country  are  in  support  of 
nuclear  nonproliferation  and  whether 
that  government  is  in  compliance  with 
its  international  obligations  in  the  field 
of  nonproliferation; 

(5)  The  degree  to  which  the 
government  of  the  importing  country 
cooperates  in  nonproKferation  policy 
generally  (e.g.,  willingness  to  consult  on 
international  nonproliferation  issues); 

(6)  Intelligence  data  on  the  importing 
country’s  nuclear  intentions  and 
activities. 

PART  786— [AMENOEO] 

§786.6  [Amended] 

1.  Sectkm  78&,6(a)ilMii)  is  amended 
by  adding  the  term  *‘GNSG,” 
immediately  following  the  term 
"GFW,”. 

2.  In  §  786.6(c)(2).  the  phrase  “General 
License  GCT”  is  revised  to  read 
“General  Licenses  GCT  and  GNSG” 
everywhere  it  appears. 

PART  787— [AMENDED] 

787.13'  [Amended] 

1.  Section  787.13(c)'  is  amended  by 
adding  the  reference  “771.24,” 
immediately  following  the  reference 
“771.22,”  in  the  second  sentence. 

PART  799— [AMENDED] 

Supplement  No.  1  to  §  799.1  [Amended) 

The  following  amendments  are  made 
to  Supplement  No.  1  to  §  799.1: 

1.  In  Category  1,  ECCNs  1A44B, 

1 A45B,  1A46B,  1A47B,  and  lA4aB  are 
revised.  ECCNs  1A49E,  1A50E,  and 
1 ASIE  an  removed,  and  a  newi  ECCN 
1A50B  is  added  immediately  following 
ECCN  1A48B,  as  follows: 


1 A44B  Crucibles  made  of  materials 
resistant  to  liquid  actinide  metals. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  for  Control:  NP 
GLV.SO 
GCT;  No 
GfTViNo 
GNSG;Yes 

List  of  Items  Controlled 

a.  Crucibles  with  a  volume  greater 
than  150  ml.  but  less  than  8  liters,  and 
made  of  or  coated  with  any  of  the 
following  materials  having  a  purity  of 
98‘X»  or  greater: 
a.l.  Cakhim  fluoride  (CaFzh 
a.  2.  Calcium  zirconate 
(metazirconatej  (Ca2Zi03); 
a.3.  Cerium  sulfide  (CeaSa); 
a.4.  Erbium  oxide  (erbfoi)  (&20>); 
a.5.  Hahuum  oxide  (ho/aio)  (HfiOi:); 
S.6.  Magnesium  oxide  (lidgO); 
a.  7.  Nitrided  niobtum-titanium- 
tungsten  alloy  (approxhnately  50%  Nb, 
30%  Ti,  and  20%  Wf. 
a.8.  Yttrium  oxide  Wttria\  (Y2O3); 

a. 9.  Zirconium  oxide  (zrrconm) 

(Zr02); 

b.  Crucibles  with  a  volume  greater 
than  50  ml.  but  less  than  2  liters,  and 
made  of  or  lined  with  tantalum  having 
a  purity  of  99.9%  or  greater; 

c.  Crucibles  with  a  volume  greater 
than  50  ml,  but  less  than  2  Hters,  and 
made  of  or  fined  with  tantalum  (having 
a  purity  of  98%  or  greater)  coated  with 
tantalum  carbide,  nitride,  boride,  or  any 
combination  thereof. 

1A4SB:  Specialized  packings  for  use  i» 
separating  heavy  water  from  erdbiary  water 
that  are  mada  of  phosphor  bronzs  mesh  ot 
copper  (both  chemically  treated  to  Improve 
wettabintyf  amf  are  designed' for  use  Ih 
vacuum  dfstWabon  towers. 

Requiremeitls 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  for  Control:  NP 
GLV;$0 
GCT:  No 
GFW;  No 
GNSG:  Yes 

1A46B  Aluminumandtttanhim  alloys  in 
the  form  of  tubes  or  solid  forms  (Including 
forgings)  with  an  outside  diameter  of  more 
than  75  mm  (3  inches). 

Requirements 

Validated  License  Required: 
QSTVWYZ 
UniLSvahie 
Reason  for  Control:  NP 
GLV;  $0 
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GCr-.No 
GFW:  No 
GNSG:  Yes 

List  of  Items  Controlled 

Alloys  in  the  form  of  tubes  or  solid 
forms  (including  forgings)  with  an 
outside  diameter  of  more  than  75  mm  (3 
inches),  as  follows; 

a.  Aluminum  alloys  capable  of  an 
ultimate  tensile  strength  of  460  MPa 
(0.46x109  N/m2)  or  more  at  293  K 
(20  “O; 

b.  Titanium  alloys  capable  of  an 
ultimate  tensile  strength  of  900  MPa 
(0.9x109  N/m2)  (130,500  Ibs./inz)  or 
more  at  293  K  (20  *C). 

Technical  Note:  Alloys  “capable  of’  a 
specified  tensile  strength  include  those 
having  that  strength  at  the  time  of  export,  as 
well  as  those  capable  of  attaining  that 
strength  as  a  result  of  heat  treatment. 

1A47B  Maraging  steel  capable  of  an 
ultimate  tensile  strength  of  2050  MPa 
(2.050  X 10*  N/m2)  (300,000  IbsJInz)  or  more 
at  293  K  (20  *C),  except  forms  In  which  no 
linear  dimension  exceeds  75  mm  (3  inches). 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 

Reason  for  Control:  NP,  MT  (see  Note) 

GLV:S0 

(XT;  No  • 

GFW:  No 

GNSG:  Yes,  except  MT  (see  Note) 

Note:  MT  controls  apply  to  maraging  steels 
controlled  by  this  ECX3M  that  also  meet  the 
specifications  of  ECXN  1A27. 

Technical  Note:  Steels  “capable  of  a 
specified  tensile  strength  include  those 
having  that  strength  at  the  time  of  export,  as 
well  as  those  capable  of  attaining  that 
strength  as  a  result  of  heat  treatment. 

1A48B  Depleted  uranium  (any  uranium 
containing  less  than  0.711%  of  the  isotope 
U-235)  In  shipments  of  more  than  1,0<X) 
kilograms  in  the  form  of  shielding 
contained  In  X-ray  units,  radiographic 
exposure  or  teletherapy  devices, 
radioactive  thermoelectric  generators,  or 
packaging  for  the  transportation  of 
radioactive  materials. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  Kilograms 
Reason  for  Control:  NP 
GLV:$0 
GCT:  No 
GFW:  No 
GNSG:  Yes 

Note  1:  Depleted  uranium  fabricated  into 
commodities  solely  to  take  advantage  of  high 
density  unrelated  to  radioactivity  (e.g., 
aircraft,  ship  or  other  counterweights;  and 
shipments  of  1  .(MX)  kilograms  or  less  in  the 


form  of  shielding  contained  in  X-ray  units, 
radiographic  exposure  or  teletherapy  devices, 
radioactive  thermoelectric  generators,  or 
packaging  for  the  transportation  of 
radioactive  materials;  is  controlled  by  E(ZCN 
1A96G. 

Note  2:  Depleted  uranium  in  fabricated 
forms  for  use  in  munitions  requires  export 
authorization  from  the  U.S.  Department  of 
State,  Office  of  Defense  Trade  Controls  (see 
Supp.  No.  2  to  part  770  of  this  subchapter). 

Note  3:  All  forms  of  depleted  uranium  not 
specifically  described  in  ECXN  1A48  or  in 
Notes  1  and  2  of  this  ECCN  require  export 
authorization  from  the  Nuclear  Regulatory 
Ckjmmission  (see  10  CFR  Part  110). 

1A50B  Parts  made  of  tungsten,  tungsten 
carbide,  or  tungsten  alloys  (greater  thdn 
90%  tungsten)  having  a  mass  greater  than 
20  kilograms  and  a  hollow  cylindrical 
symmetry  (Including  cylinder  segments) 
with  an  inside  diameter  greater  than  10  cm. 

(4  In.),  but  less  than  30  cm.  (12  in.),  except 
parts  specifically  designed  for  use  as 
weights  or  gamma-ray  collimators. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  Kilograms 
Reason  for  Control:  NP 
GLV.SO 
GCT:  No 
GFW:  No 
GNSG:  Yes 

2.  In  Category  1,  ECCN  IBOIA  is 
amended  by  revising  the  Requirements 
section  and  the  Related  ECCNs  note 
immediately  following  ECCN  IBOIA  is 
revised  to  read  as  follows: 

IBOIA  Equipment  for  the  production  of 
fibers,  prepregs,  preforms  or  composites 
controlled  by  1 A02  or  1C10,  as  follows,  and 
specially  designed  components  and 
accessories  therefor. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 

Reason  for  Control:  NS,  MT,  NP  (see 
Notes) 

GLV:  $0  for  iBOl.a;  $5,000  for  all 
other  items 

GCT:  Yes,  except  MT  and  NP  (see 
Notes) 

GFW:  No 
GNSG:  No 

Notes:  1.  MT  controls  apply  to  all  items 
described  in  this  entry,  except  those  in 
lBOl.d.4. 

2.  NP  controls  apply  to  the  following  items; 

a.  Filament  winding  machines  described  in 
IBOl.a  that  are  capable  of  winding 
cylindrical  rotors  having  a  diameter  between 
75  mm  (3  in.)  and  400  mm  (16  in.)  and 
lengths  of  600  mm  (24  in.)  or  greater;  and 

b.  Ckx>rdinating  and  programming  controls 
and  precision  mandrels  for  these  filament 
winding  machines. 

***** 


Related  ECCNs:  See  1B21B  for  MT  controls 
on  equipment,  not  controlled  by  IBOIA,  for 
the  production  of  fibers,  prepregs,  preforms, 
or  composites.  See  1B41B  for  NP  controls  on 
filament  winding  machines  not  controlled  by 
IBOIA. 

3.  In  Category  1,  new  ECC^Ns  1B16A 
and  1B17A  are  added  immediately 
following  ECCN  1B03A  to  read  as 
follows: 

1 B1 6A  Plants  for  the  production  of 
uranium  hexafluoride  (UF6)  and  specially 
designed  or  prepared  equipment  (including  / 
UF6  purification  equipment),  and  specially 
designed  parts  and  accessories  therefor. 

Requirements 

Validated  License  Required: 

QSTVWYZ 
Unit:  $  value 

Reason  for  Control:  NS,  NP  (items 
appear  on  International  Atomic  Energy 
List) 

GLV:  $0 
GCT:  No 
GFW:  No 

GNSG:  Yes,  except  Bulgaria,  Poland, 
Romania,  or  Russia 

Note:  See  10  CFR  part  110  for  nuclear 
plants  subject  to  the  export  licensing 
authority  of  the  Nuclear  Regulatory 
Commission  (i.e.,  fuel  fabrication  facilities, 
enrichment  facilities,  reprocessing  facilities, 
and  heavy  water  production  facilities). 

1 B17A  Electrolytic  cells  for  the  production 
of  fluorine  with  a  production  capacity 
greater  than  250  grams  of  fluorine  per  hour, 
and  specially  designed  parts  and 
accessories  therefor. 

Requirements 

Validated  License  Required. 

QSTVWYZ 
Unit:  $  value 

Reason  for  Control:  NS.  NP  (items 
appear  on  International  Atomic  Energy 
List) 

GLV:  SO 
GCT:  No 
GFW:  No 

GNSG:  Yes,  except  Bulgaria,  Poland, 
Romania,  or  Russia 

4.  In  Category  1,  ECCN  1B19A  is 
removed. 

5.  In  (Category  1,  new  ECCNs  1B41B 
and  1B42B  are  added  immediately 
following  ECCN  1B30B,  to  read  as 
follows: 

1 B41 B  Filament  winding  machines  not 
controlled  by  1B01,  controls,  and  mandrels. 

Requirements 

Validated  License  Required: 

QSTVWYZ 
Unit:  $  value 
Reason  for  Control:  NP 
GLV:  so 
GCT:  No 
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GFW:  No 
GNSG:  Yes 

List  of  Items  Controlled 

a.  Filament  winding  machines  not 
controlled  by  IBOl: 

a.l.  In  which  the  motions  for 
positioning,  wrapping,  and  winding 
fibers  are  coordinated  and  programed  in 
two  or  more  axes; 

a.2.  Specially  designed  to  fabricate 
composite  structures  or  laminates  horn 
hbrous  and  filamentary  materials;  and 

a. 3.  Capable  of  winding  cylindrical 
rotors  with  diameters  equal  to  or  greater 
than  75  mm  (3  in.)  and  less  than  or 
equal  to  400  mm  (16  in.)  and  lengths  of 
600  mm  (24  in.)  or  greater; 

b.  Coordinating  and  programing 
controls  for  filament  winding  machines 
controlled  by  iBOl.a  or  lB41.a; 

c.  Precision  mandrels. 

1B42B  Electromagnetic  isotope 
separators  designed  for,  or  equipped  with, 
single  or  multiple  ion  sources  capable  of 
providing  a  total  ion  beam  current  of  50  mA 
or  greater. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  for  Control:  NP 
GLV:  $0 
GCT:  No 
GfW;  No 
GNSG:  Yes 

Technical  Notes:  1.  This  ECCN  controls 
separators  capable  of  enriching  stable 
Isotopes,  as  well  as  those  for  uranium.  A 
separator  capable  of  separating  the  isotopes 
of  lead  with  a  one-mass  unit  difference  is 
inherently  capable  of  enriching  the  isotopes 
of  uranium  with  a  three-unit  mass  difference. 

2.  This  ECXIN  controls  separators  where  the 
ion  sources  and  collectors  are  in  the  magnetic 
Reid  and  separators  where  the  ion  sources 
and  collectors  are  external  to  the  magnetic 
field. 

3.  A  single  50  mA  ion  source  will  produce 
less  than  3  g  of  separated  HEU  per  year  from 
natural  abundance  feed. 

Note:  See  10  CFR  Part  110  for  isotope 
separators  subject  to  the  export  licensing 
authority  of  the  Nuclear  Regulatory 
Commission. 

6.  In  Category  1,  ECCN  1B50B  is 
revised  to  read  as  follows: 

1 B50B  Vacuum  and  controlled 
environment  furnaces. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  for  Control:  NP 
GLV:$0 
GCT:  No 
GFW:  No 


GNSG:  Yes 

List  of  Items  Controlled 

a.  Vacuum  or  controlled  environment 
(inert  gas)  induction  furnaces  capable  of 
operation  above  850“  C  and  having 
induction  coils  600  mm  (24  in.)  or  less 
in  diameter  and  power  supplies 
specially  designed  for  induction 
furnaces  with  a  power  supply  of  5  kW 
or  more; 

b.  Vacuum  and  controlled  atmosphere 
metallurgical  melting  and  casting 
furnaces,  as  follows,  and  specially 
conhgured  computer  control  and 
monitoring  systems  therefor: 

b.l.  Arc  remelt  and  casting  furnaces 
with  consumable  electrode  capacities 
equal  to  or  greater  than  1,000  cm^;  and 
less  than  or  equal  to  20,000  cm^,  and 
capable  of  operating  with  melting 
temperatures  above  1,700“  C; 

b.2.  Electron  beam  melting  and 
plasma  atomization  and  melting 
furnaces  with  a  power  of  50  kW  or 
greater  and  capable  of  operating  with 
melting  temperatures  above  1,200“  C. 

Note:  This  ECCN  does  not  control  furnaces 
designed  for  semiconductor  wafer 
manufacturing  or  processing  (see  ECCN 
3B96). 

7.  In  Category  1,  ECCN  1B51E  is 
removed  and  a  new  ECCN  1B51B  is 
added  immediately  following  ECCN 
1B50B,  to  read  as  follows: 

1 B51 B  Instruments  designed  for  vacuum 
service  that  are  capable  of  measuring 
absolute  or  differential  pressures  to  an 
accuracy  of  plus  or  minus  1  torr  in  the 
pressure  range  of  0  to  100  torr  absolute 
where  all  whetted  surfaces,  including 
pressure  sensing  elements,  are  constructed 
of  or  protected  by  corrosion-resistant 
materials  such  as  nickel,  nickel  alloys, 
phosphor  bronze,  stainless  steel, 
aluminum,  or  aluminum  alloys  and  specially 
designed  or  modified  component  parts 
therefor. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  for  Control:  NP 
GLV.SO 
GCT:  No 
GFW:  No 
GNSG:  Yes 

8.  In  Category  1.  new  ECCNs  1B52B, 
1B53B,  1B54B.  1B58B,  and  1B59B  are 
added  immediately  following  ECCN 
1B51B,  to  read  as  follows; 


1 B52B  Water-hydrogen  sulfide  exchange 
tray  columns  constructed  from  fine  carbon 
steel  (such  as  ASTM  A516)  with  a  diameter 
of  1.8  m  (6  ft)  or  greater  and  made  to 
operate  at  a  nominal  pressure  of  2  Mpa  (300 
psi)  or  greater. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  for  Control:  NP 
GLV.SO 
GCT:  No 
GFW;  No 
GNSG:  Yes 

Note:  This  ECCN  does  not  control  columns 
specially  designed  or  prepared  for  the 
production  of  heavy  water.  See  10  CFR  Part 
110  for  heavy  water  production  equipment 
subject  to  the  export  licensing  authority  of 
the  Nuclear  Regulatory  Commission. 

Technical  Note:  Internal  contactors  of  the 
columns  are  segmented  trays  with  an 
effective  assembled  diameter  of  1.8  m  (6  ft.) 
or  greater,  such  as  sieve  trays,  valve  trays, 
bubble  cap  trays,  and  turbogrid  trays 
designed  to  facilitate  countercurrent 
contacting  and  constructed  of  materials 
resistant  to  corrosion  by  hydrogen  sulfide/ 
water  mixtures,  such  as  304  L  or  316 
stainless  steel. 

1B53B  Hydrogen-cryogenic  distillation 
columns. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  for  Control:  NP 
GLV:  SO 
GCT;  No 
GFW;  No 
GNSG:  Yes 

List  of  Items  Controlled 

Hydrogen-cryogenic  distillation 
columns  having  all  of  the  following 
characteristics; 

a.  Designed  to  operate  at  internal 
temperatures  of  -  238“  C  (35  K)  or  less; 

b.  Designed  to  operate  at  internal 
pressure  of  0.5  to  5  Mpa  (5  to  50 
atmospheres); 

c.  Constructed  of  fine-grain  stainless 
steels  of  the  300  series  with  low  sulfur 
content  or  equivalent  cryogenic  and  Hj- 
compatible  materials;  and 

d.  With  internal  diameters  of  1  m  or 
greater  and  effective  lengths  of  5  m  or 
greater. 

Note:  See  10  CFR  part  110  for  heavy  water 

[troduction  equipment  subject  to  the  export 
icensing  authority  of  the  Nuclear  Regulatory 
Commission. 

1B54B  Ammonia  synthesis  converters. 
Requirements 

Validated  License  Required: 
QSTVWYZ 
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Un/t:  $  value 

Reason  for  Control:  NP 

GLV:SO 

GCT:  No 

GFW:  No 

GNSG:  Yes 

Technical  Note:  The  ammonia  synthesis 
converters  controlled  by  this  ECCN  are 
ammonia  synthesis  units  in  which  the 
synthesis  gas  (nitrogen  and  hydrogen)  is 
withdrawn  from  an  ammonia/hydrogen  high- 
pressure  exchange  column  and  the 
synthesized  ammonia  is  returned  to  that 
column. 

1 B58B  Facilities  or  plants,  and  related 
equipment,  for  the  production,  recovery, 
extraction,  concentration,  or  handiing  of 
tritium. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  for  Control:  NP 
GLV:  $0 
GCT;  No 
GFW:  No 
GNSG:  Yes 

List  of  Items  Controlled 
Facilities  or  plants  for  the  production, 
recovery,  extraction,  concentration,  or 
handling  of  tritium,  and  related 
equipment  as  follows: 

a.  Hydrogen  or  helium  refrigeration 
units  capable  of  cooling  to  -  250®  C  (23 
K)  or  less,  with  heat.removal  capacity 
greater  than  150  watts; 

b.  Hydrogen  isotope  storage  and 
purification  systems  using  metal 
hydrides  as  the  storage  or  purification 
medium. 

Note:  This  ECXZN  1B56B  does  not  control 
tritium  compounds.  Tritium  is  subject  to  the 
export  licensing  authority  of  the  Nuclear 
Regulatory  Commission. 

1 B59B  Pumps  for  circulating  solutions  of 
diluted  or  concentrated  potassium  amide 
catalyst  in  liquid  antmonia  (KNH;/NH)). 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  for  Control:  NP 
GLV:  SO 
GCT;  No 
GFW;  No 
GNSG;  Yes 

List  of  Items  Controlled 

Pumps  for  circulating  solutions  of 
diluted  or  concentrated  potassium 
amide  catalyst  in  liquid  ammonia 
(KNH2/NH3),  with  all  of  the  following 
characteristics: 

a.  Airtight  (i.e.,  hermetically  sealed): 

b.  Operating  pressure,  as  follows: 

b.l.  For  concentrated  potassium 

amide  solutions  (1%  or  greater). 


operating  pressure  of  1.5  to  60  MPa  (15 
to  600  atmospheres  (atm)];  or 

b. 2.  For  dilute  potassium  amide 
solutions  (less  than  1%),  operating 
pressure  of  20  to  60  MPa  (200  to  600 
atmospheres  (atm)];  and 

c.  A  capacity  greater  than  8.5  mVh  (5 
cubic  feet  per  minute). 

Note:  See  10  CFR  Part  110  for  heavy  water 
production  equipment  subject  to  the  export 
licensing  authority  of  the  Nuclear  Regulatory 
Commission. 

9.  In  Category'  1.  ECCN  iClOA  is 
amended  by  revising  the  Requirements 
section  to  read  as  follows; 

1  Cl  OA  “Fibrous  and  filamentary 
materials"  that  may  be  used  in  organic 
“matrix",  metallic  “matrix"  or  carbon 
“matrix"  “composite"  structures  or 
laminates. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  Kilograms 
Reason  for  Control:  NS.  NP 
GLV;  $0 
GCT;  No 
GFlV.No 

GNSG:  Yes.  except  Bulgaria.  Poland, 
Romania,  or  Russia 

***** 

10.  In  Category  1,  the  Related  ECCNs 
note  that  follows  ECCN  iClOA  is 
amended  by  revising  the  reference 
“1C50E"  to  read  “1C50B”. 

11.  In  Category  1,  ECCN  1C19A  is 
revised  to  read  as  follows: 

1C19A  Items  on  the  International  Atomic 
Energy  List  (e.g.,  zirconium,  nickel  powder 
and  porous  nickel  metal,  lithium,  beryllium 
metal,  wet-proofed  platinized  catalysts,  and 
hafnium). 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  Kilograms 

Reason  for  Control:  NS,  NP  (see 
Notes) 

GLV^SO 
GCT.  No 
GFW;  No 

GNSG:  Yes,  except  Bulgaria,  Poland. 
Romania,  or  Russia 

Notes:  1.  Zirconium  metal,  alloys,  or 
compounds  in  shipments  of  5  kg  or  less  are 
controlled  for  NP  only. 

2.  Shipments  of  more  than  200  kg  of 
zirconium  foil  or  strip  having  a  thickness  not 
exceeding  0.10  mm  are  controlled  for  NS 
only. 

List  of  Items  Controlled 

a.  Zirconium,  as  follows: 
a.l.  Zirconium  metal; 
a.2.  Alloys  containing  more  than  50% 
zirconium  by  weight; 


a.  3.  Compounds  in  which  the  ratio  of 
hafnium  content  to  zirconium  content  is 
less  than  1  part  to  500  parts  by  weight; 

a.4.  Manufactures  of  zirconium  metal, 
alloys,  or  compounds  described  in 
lCl9.a.l,  a.2,  or  a.3; 

a. 5.  Waste  and  scrap  from  zirconium 
metal,  alloys,  compounds,  or 
manufactures  thereof  controlled  by 
lCl9.a.l,  a.2,  a.3,  or  a.4; 

Note  1:  This  ECXIN  1C19  does  not  control 
zirconium  in  the  form  of  foil  or  strip  having 
a  thickness  not  exceeding  0.10  mm  (0.004 
in.),  in  shipments  of  200  kg  or  less. 

Note  2:  This  ECCN  does  not  control 
zirconium  tubes.  Zirconium  metal  and  alloys 
in  the  form  of  tubes  or  assemblies  of  tubes, 
specially  designed  or  prepared  for  use  in  a 
reactor  are  subject  to  the  export  licensing 
authority  of  the  Nuclear  Regulatory 
Q)mmission  (see  10  CFR  part  110). 

b.  Nickel  powder  and  porous  nickel 
metal,  as  follows: 

b.l.  Powder  with  a  nickel  purity 
content  of  99%  or  more  and  a  mean 
particle  size  of  less  than  10  micrometers 
measured  by  the  ASTM  B  330  standard: 

b. 2.  Porous  nickel  metal  produced 

from  materials  controlled  for  export  by 
iClO.b.l,  except  single  porous  nickel 
metal  sheets  not  exceeding  930  cm2 
intended  for  use  in  batteries  for  civil 
applications;  * 

Note:  lCl9.b.2  controls  porous  nickel 
metal  manufactured  from  nickel  powder, 
described  in  lCl9.b.l,  that  has  b^n 
compacted  and  sintered  to  form  a  metal 
material  with  6ne  pores  interconnected 
throughout  the  structure. 

c.  Lithium  (isotopically  enriched  in 
lithium-6),  as  follows: 

c. l.  Metal,  hydrides,  or  alloys 
containing  lithium  enriched  in  the  6 
isotope  (^Li)  to  a  concentration  higher 
than  the  one  existing  in  nature  (7.5%  on 
an  atom  percentage  basis); 

C.2.  Any  other  materials  containing 
lithium  enriched  in  the  6  isotope 
(including  compounds,  mixtures,  and 
concentrates),  except  lithium  enriched 
in  the  6  isotope  incorporated  in 
thermoluminescent  dosimeters; 

d.  Beryllium,  as  follows: 

d.l.  Beryllium  metal; 

d.2.  Alloys  containing  more  tlian  50 
percent  beryllium  by  weight: 

d.3.  Compounds  containing 
beryllium: 

d.4.  Manufactures  of  beryllium  metal, 
alloys,  or  compounds  described  in 
lCl9.d.l.  d.2.  or  d.3: 

d.5.  Waste  and  scrap  from  beryllium 
metal,  alloys,  compounds,  or 
manufactures  thereof  described  in 
lCl9.d.l,d.2.d.3.or  d.4; 

Note:  lCl9.d  does  not  control  metal 
windows  for  X-ray  machines  or  oxide  shapes 
in  fabricated  or  semi-fabricated  forms 
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specially  designed  for  electronic  component 
parts  or  as  substrates  for  electronic  circuits. 

e.  Wet-proofed  platinized  catalysts 
specially  designed  or  prepared  for 
promoting  the  hydrogen  isotope 
exchange  reaction  between  hydrogen 
and  water  for  the  recovery  of  tritium 
from  heavy  water  or  for  heavy  water 
production; 

f.  Hafnium,  as  follows: 
f.l.  Haftiium  metal; 

f.2.  Alloys  and  compounds  of 
hahiium  containing  more  than  60 
percent  haftiium  by  weight; 

f.3.  Manufactures  of  hafnium  metal, 
alloys,  or  compounds  described  in  f.l  or 
f.2. 

Advisory  Note  1:  (Not  eligible  for  General 
License  GFW)  Licenses  are  likely  to  be 
approved  for  export  to  satisfoctory  end-users 
in  Country  Groups  QWY  and  the  PRC  of  the 
following: 

a.  Finished  parts  made  of  zirconium  metal 
or  alloys,  specially  designed  for  an  identifted 
civil  research  or  power  reactor  facility, 
provided  that: 

1.  None  of  the  parts  contains  fissile 
materials;  and 

2.  The  importing  country  has  agreed  to  the 
application  of  the  Safeguards  of  the 
International  Atomic  Eneiw  Agency  (IAEA) 
in  connection  with  the  nuaear  reactor 
facility; 

b.  Contained  zirconium  metal,  or  parts 
made  therefrom,  in  individual  shipments  not 
exceeding  100  kg,  when  intended  for  use  in, 
or  in  support  of,  an  identified  civil  research 
or  power  reactor  facility,  in  connection  with 
which  it  is  contemplated  that  IAEA 
Safeguards  would  be  applied. 

N.B.:  The  provisions  of  this  Advisory  Note 

1  notwithstanding,  current  law  prohibits 
approval  to  nuclear  production  or  utilization 
facilities  in  the  People’s  Republic  of  China. 

Advisory  Note  2:  (Not  eligible  for  General 
License  GFW)  Licenses  are  likely  to  be 
approved  for  export  to  satisfactory  end-users 
in  Country  Groups  QWY  and  the  PRC  of 
nickel  powder  in  uncompacted  powder  form 
for  non-nuclear  civil  applications. 

N3j  The  provisions  of  this  Advisory  Note 

2  notwithstanding,  current  law  prohibits 
approval  to  nuclear  production  or  utilization 
fecilities  in  the  People’s  Republic  of  China. 

12.  In  Category  1,  ECCN  1C50E  is 
removed  and  new  ECCNs  1C49B  and 
1C50B  are  added  immediately  following 
ECCN  1C31B,  to  read  as  follows: 

1C49B  Platinized  cataiysts  not  controiied 
by  1C19.e  that  are  specially  designed  or 
prepared  for  promoting  the  hydrogen 
isotope  exchange  reaction  between 
hydrogen  and  water  for  the  recovery  of 
tritium  from  heavy  water  or  for  heavy  water 
production. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  Kilograms 
Reason  for  Control:  NP 


GLV:$0 
GCT:  No 
GFW:  No 
GNSG:  Yes 

1C50B  “Fibrous  and  fiiamentary 
materiais”  not  controiied  by  1C10. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  Kilograms 

Reason  for  Control:  NP,  FP  (see  Note) 

GLV:S0 

GCT:  No 

GFW:  No 

GNSG:  Yes 

Note:  FP  controls  apply  to  Iran  and  Syria 
for  the  items  described  in  iCSO.b. 

List  of  Items  Controlled 

“Fibrous  and  filamentary  materials” 
not  controlled  by  ICIO,  as  follows: 

a.  Carbon  or  aramid  “fibrous  and 
filamentary  materials”  having: 

a.l.  A  “specific  modulus”  of  12.7x10* 
m  or  greater;  or 

a. 2.  A  “specific  tensile  strength”  of 
23.5x10*  m  or  greater; 

*  b.  Glass  “fibrous  and  filamentary 
materials”  having: 

b. l.  A  “specific  modulus”  of  3.18x10* 
m  or  greater;  and 

b. 2.  A  “specific  tensile  strength”  of 
7.62x10*  m  or  greater, 

c.  Composite  structures  in  the  form  of 
tubes  with  an  inside  diameter  greater 
than  75  mm  (3  in.),  but  less  than  400 
mm  (16  in.),  made  with  “fibrous  and 
filamentary  materials”  described  in 
lC50.a  or  b. 

Note;  Specific  modulus  is  the  Young’s 
modulus  in  N/m  2  divided  by  the  sp)ecific 
weight  in  N/m  3,  measured  at  a  temperature 
of  23±2®  C  and  a  relative  humidity  of  50±5 
percent.  Specific  tensile  strength  is  the 
ultimate  tensile  strength  in  N/m  2  divided  by 
specific  weight  in  N/m*,  measured  at  a 
temperature  of  23±2®  C  and  a  relative 
humidity  of  50±5  percent 

13.  In  Category  1,  ECCNs  1C51B, 
1C52B,  1C53B,  1C54B,  1C55B,  1C56B. 
and  1C57B  are  revised  and  new  ECCN 
1C58B  is  added  immediately  following 
ECCN  1C57B  to  read  as  follows: 

1 C51 B  High  purity  (99.99%  or  greater) 
bismuth  with  very  tow  silver  content  (less 
than  10  parts  per  million). 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  Kilograms 
Reason  for  Control:  NP 
GLV:  $0 
GCT;  No 
GFW:  No 
GNSG:  Yes 


1C52B  High  purity  calcium  containing 
both  less  than  1,000  parts  per  million  by 
weight  of  metallic  impurities  other  than 
magnesium  and  less  than  10  parts  per 
million  of  boron. 

Requirements 

Validated  License  Required: 

QSTVWYZ 
Unit:  Kilograms 
Reason  for  Control:  NP 
GLV:  $0 
GCT:  No 
GFW:  No 
GNSG:  Yes 

1C53B  High  purity  magnesium  containing 
both  less  than  200  parts  per  million  by 
weight  of  metallic  impurities  other  than 
calcium  and  less  than  10  parts  per  million 
of  boron. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  Kilograms 
Reason  for  Control:  NP 
GLV:  $0 
GCT;  No 
GFW:  No 
GNSG:  Yes 

1C54B  Alpha-emitting  radionuclides 
having  an  alpha  half-life  of  10  days  or 
greater,  but  less  than  200  years,  including 
compounds  and  mixtures  containing  these 
radionuclides  with  a  total  alpha  activity  of 
1  curie  (37  GBq)  per  kilogram  or  greater, 
and  equipment  containing  these 
radionuclides. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  Millicuries 
Reason  for  Control:  NP 
GLV;  $0 
GCT;  No 
GFW;  No 
GNSG:  Yes 

Technical  Note:  This  ECCN  does  not 
control  devices  that  contain  less  than  100 
millicuries  (3.7  GBq)  of  alpha  activity  per 
device. 

Note:  See  10  CFR  part  110  for  alpha- 
emitting  radionuclides  subject  to  the  export 
licensing  authority  of  the  Nuclear  Regulatory 
Commission. 

1C55B  Helium  Isotopically  enriched  in  the 
heliunvS  isotope.  In  any  form,  whether  or 
not  mixed  with  other  ntaterials,  or  contained 
In  any  equipment  or  device,  except 
products  or  devices  containing  less  than  1 
g  of  helium-3. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  Liters 

Reason  for  Control:  NP 
GLV:  $0 
GCT;  No 


10970  Federal  Register  /  Vol.  59,  No.  46  /  Wednesday,  March  9.  1994  /  Rules  and  Regulations 


CFW:  No 
GNSG.Yes 

1CS6B  CMorine  trtfiuoride  (CtF4. 
Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  Kilograms 
Reason  for  Control:  NP 
GLV:S0 
GCT;  No 
GFW:  No 
GNSG.Yes 

1C57B  Boron  and  boron  compounds, 
mixtures,  and  *‘ioaded"  materials  In  which 
the  boron<10  isotope  is  more  than  20%  by 
weight  of  the  total  boron  content 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  Kilograms 
Reason  for  Control:  NP 
GLV:$0 
GCT:  No 
GFW;  No 
GNSG:  Yes 

1C58B  Radhjm-226. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  for  Control:  NP 
GLV:S0 
GCT:  No 
GFW:  No 
GNSG:  Yes 

Technical  Note:  This  ECXZN  does  not 
control  radium  contained  in  medical 
applicators. 

14.  In  Category  1.  a  new  ECCN  1C93F 
is  added  immediately  following  ECCN 
1C880,  to  read  as  follows: 

1Cd3F  Fibrous  and  filamentary  materials, 
not  controlled  by  1C10  or  1CS0,  for  use  in 
composite  structures  and  with  a  specific 
nrodulus  of  3.18  x  10«  m  or  greater  and  a 
specific  tensile  strength  of  7.62  x  10*  m  or 
greater. 

Requirements 

Validated  License  Required:  SZ.  Iran. 
Syria,  South  Africa  military  and  police 
Unit:  Kilograms 
Reason  for  Control:  FP 
GLV:$0 
GCT:  No 
GFW:  No 

15.  In  Category  1,  ECCN  IIDOIA  is 
revised  to  read  as  follows: 


1 D01 A  “Software”  specially  desigtted  or 
modified  for  the  “development", 
“production”,  or  “use"  of  equipntent 
controlled  by  1B01, 1B02, 1B03, 1B16, 1B17, 
or  1B18. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 

Reason  for  Control:  NS,  MT,  NP  (see 
Notes) 

GTDR:  Yes.  except  MT  and  NP  (see 
Notes) 

GTDG.No 

GNSG:  Yes,  except  Bulgaria,  Poland. 
Romania,  or  Russia,  for  NP  only  (see 
Notes) 

Notes:  1.  MT  controls  apply  to  software  for 
the  “development”,  “production”,  or  “use” 
of  equipment  controll^  by  iBOl  (except  • 
lB01.d.4  and  iBOl.f)  and  lBl8.a. 

2.  NP  controls  apply  to  software  for  the 
“development”,  “production”,  or  “use”  of 
Tilament  winding  machines  described  in 
iBOl  .a  that  are  capable  of  winding 
cylindrical  rotors  with  diameters  between  75 
mm  (3  in.)  and  400  mm  (16  in.)  and  lengths 
of  600  mm  (24  in.)  or  greater. 

16.  In  Category  1,  new  ECCNs  1D41B 
and  1D50B  are  added  immediately 
following  ECCN  1D23B  to  read  as 
follows: 

1 D41 B  “Software”,  not  controlled  by 
1001,  specially  designed  or  modified  for  the 
“development”,  “production”,  or  “use”  of 
filament  winding  machines  conbolled  by 
1B41. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  for  Control:  NP 
GTDR:  No 
GTDU:  No' 

GNSG:  Yes 

1D50B  “Specialty  designed  software"  for 
computer  control  and  ntonitoring  systems 
specify  confi^red  for  vacuum  and 
controiied  atmosphere  metallurgical 
melting  and  casting  furnaces  controiied  by 
IBSO.b. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  for  Control:  NP 
GTDR:  No 
GTDU;  No 
GNSG.Yes 

17.  In  Category  1,  ECCN  1D93F  is 
revised  to  read  as  follows: 


1D93F  “Software”  specialty  designed  for 
the  “development”,  “production”,  or  “use” 
of  fibrous  and  filamentary  materials 
controiied  by  1CS0.b  or  1C93F. 

Requirements 

Validated  License  Required:  SZ,  Iran. 
Syria,  and  South  Africa  military  and 
police 

Unit:  $  value 
Reason  for  Control:  FP 
GTDR:  No 
GTDU:  Yes 

18.  In  Category  1,  ECCN  lEOlA  is 
revised  and  a  Related  ECCNs  paragraph 
is  added  immediately  following  ECCN 
lEOlA  to  read  as  follows: 

1 E01 A  Technology  according  to  the 
General  Technology  Note  for  the 
“development”  or  “production”  of 
equipment  or  materials  controlled  by 
1A01.b.  lAOl.c,  1A02, 1A03,  IBOl,  1B02. 
1B03.  IBIS,  1C01, 1C02, 1C03, 1C04, 1C05, 
1C06, 1C07, 1C08. 1C09, 1C10,  or  1C18. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Reason  for  Control:  NS,  NP,  MT,  FP 

ICAA 

GTDR:  Yes.  except  NP.  MT,  and  FP 
(see  Notes) 

GTDU:  No 

GNSG:  Yes,  except  Bulgaria.  Poland. 
Romania,  or  Russia,  for  NP  only  (see 
Notes) 

Notes:  1.  NP  controls  apply  to  exports  to 
all  destinations  of  technology  for  the 
“development”  or  “production”  of  the 
following: 

a.  Filament  winding  machines  controlled 
by  IBOl. a  that  are  capable  of  winding 
cylindrical  rotors  having  a  diameter  between 
3  inches  and  16  Inches  and  a  length  of  24 
inches  or  greater, 

b.  “Fibrous  and  hlamentary  materials” 
controlled  by  ICIO. 

2.  MT  controls  apply  to  technology  for 
items  controiied  for  missile  technology 
reasons  by  1A02  or  IBOl  (except  lBOl.d.4 
and  f). 

3.  FP  controls  apply  to  all  technology 
described  in  this  entry  for  Iran  and  Syria.  FP 
controls  apply  to  technology  for  items 
controlled  by  lBlB.a  for  the  Republic  of 
South  Africa  only. 

Related  ECCNs:  See  1E40B  for  NP  controls 
on  technology  frjr  the  “use”  of  fiiament 
winding  machines  controlled  by  IBOl.a. 

19.  In  Category  1,  new  E(XN  1E19A 
is  added  immediately  following  ECCN 
1E02A  to  read  as  follows: 

1E19A  Technology  according  to  the 
Genera)  Technology  Note  for  the 
“development'*,  “production”,  or  “use”  of 
equipment  or  materials  controiied  by  1B16, 
1B17,or1C19. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
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Reason  for  Control:  NS,  NP  (see  Note) 

GTDRtNo 

GTDU:No 

GNSG:  Yes,  except  Bulgaria,  Poland. 
Romania,  or  Russia 

Note:  NP  controls  apply  to  technology  for 
the  “development”,  “production”,  or  “use” 
of  plants  controlled  by  1B16,  equipment 
controlled  by  1B17,  or  materials  controlled 
by  ICIQ. 

20.  In  Category  1,  new  ECCNs  1E40B 
and  1E41B  are  added  immediately 
following  ECCN  1E25B,  as  follows: 

1 E40B  Technology  for  the  “use”  of 
filament  winding  machines  controlied  by 
1B01.a  that  are  capable  of  winding 
cylindrical  rotors  having  a  diameter 
betvseen  3  inches  mid  16  inches  and  a 
length  of  24  inches  or  greater. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Reason  for  Control:  NP 
GTDR:  No 
CTDU;Ko 
GNSG:  Yes 

1 E41 B  Technology  lor  the  “development”, 
“production”,  or  “use"  of  items  controlled 
by  1A44B,  1A45B,  1A46B,  1A47B,  1A48B. 
1A50B,  1B41B,  1B42B.  1B50B,  1B51B, 
1B52B,  1B53B,  1B54B,  1B58B,  1B59B, 
1C49B,  1C50B.  1CS1B,  1C52B,  1C53B. 
1C54B,  1C55B,  1CS6B,  1C57B,  or  1CS8B  or 
for  the  “use”  of  hems  controlied  by  1C10. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Reason  for  Control:  NP,  FP  (see  Note) 
GTDR:  No 
GTDU:No 
GNSG:  Yes 

Note:  FP  controls  apply  to  Iran  and  Syria 
for  technology  for  the  “development”, 
“production”,  or  “use"  of  glass  “fibrous  and 
filamentary  materials"  controlled  by  lC50.b. 

21.  In  Category  1,  ECCN  1E94F  is 
revised  to  read  as  follows: 

1 E94F  Technology  for  the  “development”, 
“production”,  or  “use”  of  fibrous  and 
filamentary  materials  controlled  by  1C93F 
or  fluorocarbon  electronic  cooling  fluids 
controlled  by  1C94F. 

Requirements 

Validated  license  Required:  SZ,  Iran. 
Syria,  and  South  Africa  military  and 
police 

Reason  for  Control:  FP 
GTDR:  No 
GTDU:Yes 

22.  In  Category  2,  ECCNs  2A19A, 
2A50B,  2A51B,  2A52B,  and  2A53B  are 
revised,  new  ECCNs  2A44B,  2A48B,  and 
2A49E  are  added  immediately  following 
ECCN  2A19A.  and  ECCNs  2A54B  and 
2A55B  are  removed,  to  read  as  follows: 


2A19A  Commodities  on  the  International 
Atomic  Energy  List  (e.g.,  power  generating 
and/or  propulsion  equipment,  neutron 
generator  systems,  and  valves  for  gaseous 
diffusion  separation  process). 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Number;  $  value  for  parts  and 
accessories 

Reason  for  Control:  NS  and  NP  (see 
Note) 

CLV:$0 

GCT:No 

GFW:No 

GNSG:  Yes  for  2Al9.b  and  c,  except 
to  Bulgaria,  Poland,  Romania,  or  Russia 

Note:  NP  controls  apply  to  items  described 
in  2A19.b  or  c. 

List  of  Items  Controlled 

a.  Power  generating  and/or  propulsion 
equipment  specially  designed  for  use 
with  military  nuclear  reactors; 

Notes:  1.  2A194I  does  not  control 
conventional  power  generating  equipment 
that,  although  designed  for  use  in  a  particular 
nuclear  station,  could  in  principle  be  usejd  in 
conjunction  with  conventional  systems. 

2.  2A19.a  does  not  affect  the  controls 
maintained  by  the  Office  of  Defense  Trade 
Controls,  Department  of  State,  as  indicated  in 
ITAR  Category  VI,  Part  e. 

b.  Neutron  generator  systems, 
including  tubes,  designed  for  operation 
without  an  external  vacuum  system,  and 
utilizing  electrostatic  acceleration  to 
induce  a  tritium-deuterium  nuclear 
reaction,  and  specially  designed  parts 
and  components  therefor; 

c.  Valves,  specially  designed  or 
prepared  for  gaseous  diffusion 
separation  process,  that  are  wholly 
made  of  or  lined  with  aluminum, 
aluminum  alloys,  nickel,  or  alloy 
containing  60  percent  by  weight  or  more 
nickel,  40  mm  (1.6  in.)  or  more  in 
diameter,  with  bellows  seals,  and 
specially  designed  parts  and 
components  therefor. 

Note:  See  10  CFR  Part  110  for  specially 
designed  or  prepared  valves  for  gaseous 
diffusion  separation  process  subject  to  the 
export  licensing  authority  of  the  Nuclear 
Regulatory  Commission. 

Advisory  Note:  Licenses  are  likely  to  be 
approved  for  exports  to  satisfactory  end-uses 
in  Country  Croups  QWY  and  the  I^ple’s 
Republic  of  China  of  neutron  generator 
systems,  including  tubes,  controlled  by 
2A19.b.  provided  that  they  are  for  civil  use. 

N.B.:  The  provisions  of  this  Advisory  Note 
notwithstanding,  current  law  prohibits 
approval  to  nuclear  production  or  utilization 
facilities  in  the  People’s  Republic  of  China. 


2A44B  Specialized  instruments  for 
hydrodynamic  experiments. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  for  Control:  NP 
GLV.SO 
GCT.No 
GFW:  No 
GNSG:  Yes 

List  of  Items  Controlled 

Specialized  instruments,  as  follows, 
for  hydrodynamic  experiments: 

a.  Velocity  interferometers  for 
measuring  velocities  in  excess  of  1  km 
per  second  during  time  intervals  less 
than  10  ps  (e.g.,  VlSARs,  doppler  laser 
interferometers,  DLIs); 

b.  Manganin  gauges  for  pressures 
greater  thw  100  kilobars;  or 

c.  Quartz  pressure  transducers  for 
pressures  greater  than  100  kilobars. 

2  A48B  Valves  not  controlled  by  2A1 9.c 
that  are  5  mm  (0.2  in.)  or  greater  in 
diameter,  with  a  bellows  seal,  wholly  made 
of  or  lined  with  aluminum,  aluminum  aitoy, 
nIckeL  or  aHoy  containing  60  percent  or 
more  nickel,  either  manually  or 
automatically  operated,  and  specially 
designed  parts  and  accessories  therefor. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  for  Control:  NP 
GLV:S0 
GCT.No 
GFW:  No 
GNSG;  Yes 

Note:  See  10  CFR  part  1 10  for  valves 
subject  to  the  export  licensing  authority  of 
the  Nuclear  Regulatory  Commission. 

2A49E  Generators  and  other  equipment 
specially  designed,  prepared,  or  Intended 
for  use  with  nuclear  plants. 

Requirements 

Validated  License  Required:  SZ, 
South  African  military  and  police,  and 
countries  listed  in  Supp.  4  to  part  778 
of  this  subchapter 
Unit:  $  value 
Reason  for  Control:  NP 
GLV.SO 
GCT.No 
GFW:  No 

List  of  Items  Controlled 

a.  Generators,  turbine-generator  sets, 
steam  turbines,  heat  exchangers,  and 
heat  exchanger  type  condensers 
designed  or  intended  for  use  in  a 
nuclear  reactor; 

b.  Process  control  systems  intended 
for  use  with  the  equipment  controlled 
by  2A49.a. 
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Note:  See  10  CFR  part  110  for  nuclear 
equipment  subject  to  the  export  licensing 
authority  of  the  Nuclear  Regulatory 
Commission. 

2A50B  Equipment  related  to  nuQlear 
material  handling  and  processing  and  to 
nuclear  reactors. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  $  value 

Reason  for  Control:  NP 

CLV:S0 

GCT:  No 

GFW:  No 

GNSG:  Yes 

List  of  Items  Controlled 

a.  Reactor  and  power  plant  simulators 
and  analytical  models  for  reactor  and 
power  plant  simulators,  models  or 
mock-ups: 

b.  Process  control  systems,  except 
those  controlled  by  2A49.b,  intended  for 
use  with  nuclear  reactors; 

c.  High  density  (lead  glass  or  other) 
radiation  shielding  windows  greater 
than  0.3  m  (1  ft.)  on  a  side  and  with  a 
density  greater  than  3  g/cms  and  a 
thickness  of  100  mm  or  greater,  and 
specially  designed  frames  therefor; 

d.  Casks  that  are  specially  designed 
for  transportation  of  high  level 
radioactive  material  and  that  weigh 
more  than  1,000  kg; 

e.  Remote  manipulators  that  provide 
mechanical  translation  of  human 
operator  actions  by  electrical,  hydraulic, 
or  mechanical  means  to  an  operating 
arm  and  terminal  fixture  that  can  be 
used  to  provide  remote  actions  in 
radiochemical  separation  operations 
and  “hot  cells”.  The  manipulators  have 
a  capability  to  penetrate  0.6  m  or  more 
(2  ft.  or  more)  of  a  cell  wall  or, 
alternatively,  bridge  over  the  top  of  a 
cell  wall  with  a  thickness  of  0.6  m  or 
more  (2  ft.  or  more); 

f.  Commodities,  parts  and  accessories 
specially  designed  or  prepared  for  use 
with  nuclear  plants  (e.g.,  snubbers, 
airlocks,  reactor  and  fuel  inspection 
equipment),  except  items  licensed  by 
the  Nuclear  Regulatory  Commission 
pursuant  to  10  CFR  Part  110. 

Note:  See  10  CFR  part  110  for  nuclear 
equipment  subject  to  the  export  licensing 
authority  of  the  Nuclear  Regulatory 
Commission.  .. 

2A51 B  Piping,  fittings,  and  valves  ntade 
of,  or  lined  with,  stainless  steel,  copper- 
nickel  alloy  or  other  alloy  steel  containing 
10%  or  more  nickel  and/or  chromiunt. 

Requirements 

Validated  License  Required: 
QSTVWYZ 


Unit:  Kgs.  for  pressure  tubes,  pipes, 
and  fittings;  Number  for  valves:  $  value 
for  parts 

Reason  for  Control:  NP 

GLV:$0 

GCT:  No 

GFW:  No 

GNSG:  Yes 

List  of  Items  Controlled 

Piping,  fittings,  and  valves  made  of,  or 
lined  with,  stainless  steel,  copper-nickel 
alloy  or  other  alloy  steel  containing  10% 
or  more  nickel  and/or  chromium,  as 
follows: 

a.  Pressure  tube,  pipe,  and  fittings  of 
200  mm  (8  inches)  or  more  inside 
diameter,  and  suitable  for  operation  at 
pressures  of  3.4  MPa  (500  psi)  or  greater, 

b.  Pipe  valves  having  all  of  the 
following  characteristics: 

b.l.  A  pipe  size  connection  of  8 
inches  or  more  inside  diameter, 

b. 2.  Rated  at  1,500  psi  or  more; 

c.  Parts,  n.e.s. 

Note:  See  10  CFR  part  110  for  piping, 
fittings,  and  valves  subject  to  the  export 
licensing  authority  of  the  Nuclear  Regulatory 
Commission. 

2A52B  Vacuum  pumps  with  an  input 
throat  size  of  38  cm  (15  in.)  or  greater  with 
a  pumping  speed  of  15,000  liters/second  or 
greater  and  capable  of  producing  an 
ultimate  vacuum  better  than  10-*  Torr 
(0.76x10-^mbar). 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  for  Control:  NP 
GLV.SO 
GCT:  No 
GFW:  No 
GNSG:  Yes 

Technical  Note:  The  ultimate  vacuum  is 
determined  at  the  input  of  the  pump  with  the 
input  of  the  pump  blocked  oft. 

Note:  See  10  CFR  part  110  for  vacuum 
pumps  for  gaseous  diftusion  separation 
process  subject  to  the  export  licensing 
authority  of  the  Nuclear  Regulatory 
Commission. 

2A53B  Pumps  designed  to  move  molten 
metals  by  electromagnetic  forces. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Number,  $  value  for  parts  and 
accessories 

Reason  for  Control:  NP 

GLV.SO 

GCT;  No 

GFW:  No 

GNSG:  Yes 

23.  In  Category  2,  ECCN  2B01A  is 
revised  to  read  as  follows: 


2B01 A  “Numericai  control”  units,  “ntotion 
control  boards”  specially  designed  for 
“numerical  control”  applications  on 
machine  tools,  machine  tools,  and  specialty 
designed  components  therefor. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Number;  $  value  for  parts  and 
accessories 

Reason  for  Control:  NS  and  NP 

GLV:$0 

GCT:  No 

GFW:  No 

GNSG:  Yes,  except  Bulgaria,  Poland, 
Romania,  or  Russia 

List  of  Items  Controlled 

Technical  Notes:  1.  Secondary  parallel 
contouring  axes,  e.g.,  the  w-axis  on 
horizontal  boring  mills  or  a  secondary  rotary 
axis  the  center  line  of  which  is  parallel  to  the 
primary  rotary  axis,  are  not  counted  in  the 
total  number  of  contouring  axes. 

Note:  Rotary  axes  need  not  rotate  over 
360°.  A  rotary  axis  can  be  driven  by  a  linear 
device,  e.g.,  a  screw  or  a  rack-and-pinion. 

2.  Axis  nomenclature  shall  be  in 
accordance  with  International  Standard  ISO 
841,  ‘Numerical  Control  Machines — Axis  and 
Motion  Nomenclature’. 

a.  "Numerical  control”  units  for 
machine  tools,  as  follows,  and  specially 
designed  components  therefor 
a.l.  Having  more  than  four 
interpolating  axes  that  can  be 
coordinated  simultaneously  for 
“contouring  control”;  or 
a.2.  Having  two,  three  or  four 
interpolating  axes  that  can  be 
coordinated  simultaneously  for 
“contouring  control”  and: 

a.2.a.  Capable  of  “real-time 
processing”  of  data  to  modify,  during 
the  machining  operation,  tool  path,  feed 
rate  and  spindle  data  by  either: 

a.2.a.l.  Automatic  calculation  and 
modification  of  part  program  data  for 
machining  in  two  or  more  axes  by 
means  of  measuring  cycles  and  access  to 
source  data;  or 

a.2.a.2.  “Adaptive  control”  with  more 
than  one  physical  variable  measured 
and  processing  by  means  of  a  computing 
model  (strategy)  to  change  one  or  more 
machining  instructions  to  optimize  the 
process:  or 

a.2.b.  Capable  of  receiving  directly 
(on-line)  and  processing  computer- 
aided-design  (CAD)  data  for  internal 
preparation  of  machine  instructions;  or 
a.2.c.  Capable,  without  modification, 
according  to  the  manufacturer’s 
technical  specifications,  of  acce'pting 
additional  boards  which  would  permit 
an  increase  above  the  control  levels 
specified  in  2B01,  in  the  number  of 
interpolating  axes  that  can  be 
coordinated  simultaneously  for 
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“contouring  control”,  even  if  they  do 
not  contain  these  additional  boards; 

Note;  2B01.a  does  not  control  “numerical 
control”  units  if: 

a.  Modihed  for  and  incorporated  in 
imcontrolled  machines;  or 

b.  Specially  designed  for  uncontrolled 
machines. 

b.  “Motion  control  boards”  specially 
designed  for  machine  tools  and  having 
any  of  the  following  characteristics: 

0.1.  Interpolation  in  more  than  four 
axes; 

b.2.  Capable  of  “real  time  processing” 
as  described  in  2B01.a.2.a;  or 

b. 3.  Capable  of  receiving  and 
processing  CAD  data  as  described  in 
2B01.a.2.b: 

c.  Machine  tools,  as  follows,  for 
removing  or  cutting  metals,  ceramics  or 
composites,  that,  according  to  the 
manufacturer’s  technical  specifications, 
can  be  equipped  with  electronic  devices 
for  simultaneous  “contouring  control” 
in  two  or  more  axes: 

c.l.  Machine  tools  for  turning, 
grinding,  milling  or  any  combination 
thereof  that: 

c.l.a.  Have  two  or  more  axes  that  can 
be  coordinated  simultaneously  for 
“contouring  control”;  and 
c.l.b.  Have  any  of  the  following 
characteristics: 

c.l.b.l.  Two  or  more  contouring 
rotary  axes; 

Technical  Note:  The  c-axis  on  jig  grinders 
used  to  maintain  grinding  wheels  normal  to 
the  work  surface  is  not  considered  a 
contouring  rotary  axis. 

c.l. b.2.  One  or  more  contouring 
“tilting  spindles”;  - 

Note:  2B01.c.l.b.2  applies  to  machine  tools 
for  grinding  or  milling  only. 

c.l. b.3.  “Camming”  (axial 
displacement)  in  one  revolution  of  the 
spindle  less  (better)  than  0.0006  mm 
total  indicator  reading  (TIR); 

Note:  2B01.c.t  .b.3  applies  to  machine  tools 
for  turning  only. 

c.l.b.4.  “Run  out”  (out-of-true 
running)  in  one  revolution  of  the 
spindle  less  (better)  than  0.0006  mm 
total  indicator  reading  (TIR); 

c.l.b.5.  The  “positioning  accuracies”, 
with  all  compensations  available,  are 
less  (better)  than: 

c.l.b.5.a.  0.001*  on  any  rotary  axis;  or 
c.l.b.5.b.l.  0.004  mm  along  any  linear 
axis  (overall  positioning)  for  grinding 
machines; 

c.l.b.5.b.2.  0.006  mm  along  any  linear 
axis  (overall  positioning)  for  turning  or 
milling  machines;  or 

Note:  2B01.c.l.b.5  does  not  control  milling 
or  tinning  machine  tools  with  a  positioning 
accuracy  along  one  axis,  with  all 
compensations  available,  equal  to  or  greater 
(worse)  than  0X)0S  nun. 


Technical  Note:  The  positioning  accuracy 
of  “numerically  controlled”  machine  tools  is 
to  be  determined  and  presented  in 
accordance  with  ISO/DIS  230/2,  paragraph 
2.13,  in  conjunction  with  the  requirements 
below; 

a.  Test  conditions  (paragraph  3): 

1.  For  12  hours  before  and  during 
measurements,  the  machine  tool  and 
accuracy  measuring  equipment  will  be  kept 
at  the  same  ambient  temperature.  During  the 
premeasurement  time  the  slides  of  the 
machine  will  be  continuously  cycled  in  the 
same  manner  that  the  accuracy 
measurements  will  be  taken; 

2.  The  machine  shall  be  equipped  with  any 
mechanical,  electronic,  or  software 
compensation  to  be  exported  with  the 
machine: 

3.  Accuracy  of  measuring  equipment  for 
the  measurements  shall  be  at  least  four  times 
more  accurate  than  the  expected  machine 
tool  accuracy; 

4.  Power  supply  for  slide  drives  shall  be  as 
follows: 

a.  Line  voltage  variation  shall  not  exceed 
±10%  of  nominal  rated  voltage; 

b.  Frequency  variation  shall  not  exceed  ±2 
Hz  of  normal  frequency; 

c  Lineouts  or  interrupted  service  are  not 
permitted. 

b.  Test  program  (paragraph  4): 

1.  Feed  rate  (velocity  of  slides)  during 
measurement  shall  be  the  rapid  traverse  rate; 

Note:  In  the  case  of  machine  tools  that 
generate  optical  quality  surfaces,  the  feedrate 
shall  be  equal  to  or  less  than  50  mm  per 
minute. 

2.  Measurements  shall  be  made  in  an 
incremental  manner  horn  one  limit  of  the 
axis  travel  to  the  other  without  returning  to 
the  starting  position  for  each  move  to  the 
target  position; 

3.  Axes  not  being  measured  shall  be 
retained  at  mid  travel  during  test  of  an  axis. 

c  Presentation  of  test  results  (paragraph  2): 
The  results  of  the  measurement  must 
include: 

1.  Positioning  accuracy  (A);  and 

2.  The  mean  reversal  error  (B). 

c. l.b.6.a.  A  “positioning  accuracy” 
less  (better)  than  0.007  mm;  and 

c.l.b.e.b.  A  slide  motion  from  rest  for 
all  slides  within  20%  of  a  motion 
command  input  for  inputs  of  less  than 
0.5  micrometer; 

Technical  Note;  Minimum  increment  of 
motion  test  (slide  motion  from  rest);  The  test 
is  conducted  only  if  the  machine  tool  is 
equipped  with  a  control  unit  the  minimum 
increment  of  which  is  less  (better)  than  0.5 
micrometer.  Prepare  the  machine  for  testing 
in  accordance  with  ISO  230.2  paragraphs  3.1, 
3.2,  3.3.  Conduct  the  test  on  each  axis  (slide) 
of  the  machine  tool  as  follows: 

1.  Move  the  axis  over  at  least  50%  of  the 
maximum  travel  in  plus  and  minus 
directions  twice  at  maximum  feed  rate,  rapid 
traverse  rate  or  jog  control; 

2.  Wait  at  least  10  seconds; 

3.  With  manual  data  input,  input  the 
minimum  programmable  increment  of  the 
control  unit; 

4.  Measure  the  axis  movement; 


5.  Clear  the  control  unit  with  the  servo 
null,  reset  or  whatever  clears  any  signal 
(voltage)  in  the  servo  loop; 

6.  Repeat  steps  2  to  5  five  times,  twice  in 
the  same  direction  of  the  axis  travel  and  three 
times  in  the  opposite  direction  of  travel  for 

a  total  of  six  test  points: 

7.  If  the  axis  movement  is  between  80% 
and  120%  of  the  minimum  programmable 
input  for  four  of  the  six  test  points,  the 
machine  is  controlled.  For  rotary  axes,  the 
measurement  is  taken  200  mm  ^m  the 
centOT  of  rotation. 

Note  1:  2B01.C.1  does  not  control 
cylindrical  external,  internal,  and  external- 
internal  grinding  machines  having  all  of  the 
following  characteristics; 

a.  Not  centerless  (shoe-type)  grinding 
machines; 

b.  Limited  to  cylindrical  grinding; 

c.  A  maximum  workpiece  outside  diameter 
or  length  of  150  mm; 

d.  Only  two  axes  which  can  be  coordinated 
simultaneously  for  “contouring  control”;  and 

e.  No  contouring  c  axis. 

Note  2:  2B01.C1  does  not  control  machines 
designed  specifically  as  jig  grinders  having 
both  of  the  following  characteristics; 

a.  Axes  limited  to  x.  y,  c  and  a.  where  the 
c-axis  is  used  to  maintain  the  grinding  wheel 
normal  to  the  work  surface  and  the  a-axis  is 
configured  to  grind  barrel  cams;  and 

b.  A  spindle  “run  out”  not  less  (not  better) 
than  0.0006  mm. 

Note  3:  2B01.C1  does  not  control  tool  or 
cutter  grinding  machines  having  all  of  the 
following  characteristics: 

a.  Shipped  as  a  complete  system  with 
"software"  specially  designed  for  the 
production  of  tools  or  cutters; 

b.  No  more  than  two  rotary  axes  that  can 
be  coordinated  simultaneously  for 
“contouring  control”; 

c  “Run  out”  (out-of-true  running)  in  one 
revolution  of  the  spindle  not  less  (not  better) 
than  0.0006  mm  total  indicator  reading  (TIR); 
and 

d.  The  “positioning  accuracies”,  with  all 
compensations  available,  are  not  less  (not 
better)  than: 

1.  0.004  mm  along  any  linear  axis  for 
overall  positioning;  or 

2.  0.001*  on  any  rotary  axis. 

C.2.  Electrical  discharge  machines 
(EDM)  of  the  wire  feed  type  that  have 
five  or  more  axes  that  can  be 
coordinated  simultaneously  for 
“contouring  control”; 

c. 3.  Electrical  discharge  machines 
(EDM)  of  the  non-wire  type  that  have 
two  or  more  rotary  axes  that  can  be 
coordinated  simultaneously  for 
“contouring  control”; 

c.4.  Machine  tools  for  removing 
metals,  ceramics  or  composites: 

c.4.a.  By  means  of: 

c.4.a.l.  Water  or  other  liquid  jets, 
including  those  employing  abrasive 
additives; 

c.4.a.2.  Electron  beam;  or 

c.4.a.3.  “Laser”  beam;  and 

c.4.b.  Having  two  or  more  rotary  axes 
that: 
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c.4.b.l.  Can  be  coordinated 
simultaneously  for  “contouring 
control”;  and 

c.4.b.2.  Have  a  “positioning  accuracy” 
of  less  (better)  than  0.003*. 

Technical  Note:  Machines  capable  of  being 
simultaneously  coordinated  for  “contouring 
control”,  in  two  or  more  rotary  axes  or  one 
or  more  tilting  spindles,  remain  controlled 
regardless  of  the  number  of  simultaneously 
coordinated  contouring  axes  that  can  be 
controlled  by  the  “numerical  control”  unit 
attached  to  the  machine. 

24.  In  Category  2,  ECCN  2B04A  and 
the  Related  ECCNs  paragraph 
immediately  following  EC^  2B04A  are 
revised  to  read  as  follows: 

2B04A  Hot  “isostatic  presses”,  as  foiiows, 
and  speciaiiy  designed  dies,  moulds, 
components,  accessories  and  controls 
therefor. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Number;  $  value  for  parts  and 
accessories 

Reason  for  Control:  NS,  MT,  NP 

CLV:$0 

GCT;  No 

GFW:  No 

GNSG:  No 

List  of  Items  Controlled 

a.  Having  a  controlled  thermal 
environment  within  the  closed  cavity 
and  possessing  a  chamber  cavity  with 
an  inside  diameter  of  406  mm  or  more; 
and 

b.  Having: 

b.l.  A  maximum  working  pressure 
exceeding  207  MPa; 

b.2.  A  controlled  thermal 
environment  exceeding  1,773  K  (1,500* 
C);  or 

b.3.  A  facility  for  hydrocarbon 
impregnation  and  removal  of  resultant 
gaseous  degradation  products. 

Technical  Note:  The  inside  chamber 
dimension  is  that  of  the  chamber  in  which 
both  the  working  temperature  and  the 
working  pressure  are  achieved  and  does  not 
include  fixtures.  That  dimension  will  be  the 
smaller  of  either  the  inside  diameter  of  the 
pressure  chamber  or  the  inside  diameter  of 
the  insulated  furnace  chamber,  depending  on 
which  of  the  two  chambers  is  located  inside 
the  other. 

Related  ECCNs:  See  2B24B  for  MT/NP 
controls  on  “isostatic  presses”  not  controlled 
by  2B04A.  See  2B44B  for  NP  controls  on 
“isostatic  presses  not  controlled  by  2B04A  or 
2B24B. 

25.  In  Category  2,  ECCNs  2B06A, 
2B07A,  2B08A,  and  2B09A  are  revised 
to  read  as  follows: 


2B06A  Dimensional  Inspection  or 
measuring  systems  or  equipment 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  Number 

Reason  for  Control:  NS  and  NP  (see 
Note) 

GLV:$0 

GCT:  Yes  for  2B06.d  only 
GFW;  No 

GNSG:  Yes  for  2B06.a,  b,  and  c, 
except  to  Bulgaria,  Poland,  Romania,  or 
Russia 

Note:  NP  controls  apply  to  items  described 
in  2B06.a,  b,  or  c 

List  of  Items  Controlled 

a.  Computer  controlled,  “numerically 
controlled”  or  “stored  program 
controlled”  dimensional  inspection 
machines,  having  both  of  the  following 
characteristics: 
a.l.  Two  or  more  axes;  and 

a. 2.  A  one  dimensional  length 
“measurement  uncertainty”  equal  to  or 
less  (better)  than  (1.25+L/1,000) 
micrometer  tested  with  a  probe  with  an 
“accuracy”  of  less  (better)  than  0.2 
micrometer  (L  is  the  measured  length  in 
mm); 

b.  Linear  and  angular  displacement 
measuring  instruments,  as  follows: 

b.l.  Linear  measuring  instruments 
having  any  of  the  following 
characteristics: 

b.l. a.  Non-contact  type  measuring 
systems  with  a  “resolution”  equal  to  or 
less  (better)  than  0.2  micrometer  within 
a  measuring  range  up  to  0.2  mm; 

b.l.b.  Linear  voltage  differential 
transformer  systems  with  both  of  the 
following  characteristics: 

b.l.b.l.  “Linearity”  equal  to  or  less 
(better)  than  0.1%  within  a  measuring 
range  up  to  5  mm;  and 
b.l.b.2.  Drift  equal  to  or  less  (better) 
than  0.1%  per  day  at  a  standard  ambient 
test  room  temperature  ±1  K;  or 
b.l.c.  Measuring  systems  having  both 
of  the  following  characteristics: 
b.l.c.l.  Containing  a  “laser”;  and 
b.l.c.2.  Maintaining,  for  at  least  12 
hours,  over  a  temperature  range  of  ±1  K 
around  a  standard  temp)erature  and  at  a 
standard  pressure: 

b.l.c.2.a.  A  “resolution”  over  their 
full  scale  of  0.1  micrometer  or  less 
(better);  and 

b.l.c.2.b.  A  “measurement 
uncertainty”  equal  to  or  less  (better) 
than  (0.2+L/2,000)  micrometer  (L  is  the 
measured  length  in  mm); 

b.2.  Angular  measuring  instruments 
having  an  “angular  position  deviation” 
equal  to  or  less  (better)  than  0.00025*; 

Note:  2B06.b.2  does  not  control  optical 
instruments,  such  as  autocollimators,  using 


collimated  light  to  detect  angular 
displacement  of  a  mirror. 

c.  Systems  for  simultaneous  linear- 
angular  inspection  of  hemishells,  having 
both  of  the  following  characteristics: 

c.l.  “Measurement  uncertainty”  along 
any  linear  axis  equal  to  or  less  (^tter) 
than  3.5  micrometer  per  5  mm;  and 

c. 2.  “Angular  position  deviation” 
equal  to  or  less  (better)  than  0.02*; 

d.  Equipment  for  measuring  surface 
irregularities,  by  measuring  optical 
scatter  as  a  function  of  angle,  with  a 
sensitivity  of  0.5  nm  or  less  (better). 

Technical  Notes:  1.  Machine  tools  that  can 
be  used  as  measuring  machines  are 
controlled  if  they  meet  or  exceed  the  criteria 
specified  for  the  machine  tool  function  or  the 
measuring  machine  function. 

2.  A  machine  described  in  2B06  is 
controlled  if  it  exceeds  the  control  threshold 
anywhere  within  its  operating  range. 

3.  The  probe  used  in  determining  the 
“measurement  uncertainty”  of  a  dimensional 
inspection  system  shall  be  as  described  in 
VDI/VDE  2617  Parts  2,  3,  and  4. 

4.  All  measurement  values  in  2B06 
represent  permissible  positive  and  negative 
deviations  from  the  target  value,  i.e.,  not  total 
band. 

Note:  This  ECCN  does  not  control 
measuring  interferometer  systems,  without 
closed  or  open  loop  feedback,  containing  a 
"laser”  to  measure  slide  movement  errors  of 
machine-tools,  dimensional  inspection 
machines  or  similar  equipment 

2B07A  “Robots”,  and  specially  designed 
controllers  and  "end-effectors”  therefor. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  $  value 

Reason  for  Control:  NS  and  NP  (see 
Note) 

GLV:  $5,000,  except  $0  for  NP  (see 
Note) 

G&T:  Yes,  except  NP  (see  Note) 

GFW;  No 

GNSG:  Yes,  except  Bulgaria,  Poland, 
Romania,  or  Russia,  for  NP  only  (see 
Note) 

Note:  NP  controls  apply  to  robots  and 
“end-effectors”  that  are  controlled  by  2B07.b 
or  that  are  specially  designed  or  rated  as 
radiation  hardened  to  withstand  greater  than 
5x10*  grays  (Si)  (5x10*  rad  (Si))  without 
operational  degradation,  and  to  specially 
designed  controllers  therefor. 

List  of  Items  Controlled 

a.  Capable  in  real  time  of  full  three- 
dimensional  image  processing  or  full 
three-dimensional  scene  analysis  to 
generate  or  modify  “programs”  or  to 
generate  or  modify  numerical  program 
data; 

Note:  The  scene  analysis  limitation  docs 
not  include  approximation  of  the  third 
dimension  by  viewing  at  a  given  angle,  or 
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limited  grey  scale  interpretation  for  the 
perception  of  depth  or  texture  for  the 
approved  tasks  {ZVz  D). 

b.  Specially  designed  to  comply  with 
national  safety  standards  applicable  to 
explosive  munitions  environments  (i.e. 
meeting  electrical  code  ratings  for  high 
explosives);  or 

c.  Specially  designed  or  rated  as 
radiation-hardened  beyond  that 
necessary  to  withstand  normal 
industrial  (i.e.,  non-nuclear  industry) 
ionizing  radiation. 

2B08A  Assemblies,  units  or  inserts 
specially  designed  for  machine  tools,  or  for 
equipment  controlled  by  2B06  or  2B07. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  $  value 

Reason  for  Control:  NS  and  NP 

GLV:$0 

GCT:  No 

GFW:  No 

GNSG:  Yes,  except  Bulgaria,  Poland, 
Romania,  or  Russia 

List  of  Items  Controlled 

a.  Spindle  assemblies,  consisting  of 
spindles  and  bearings  as  a  minimal 
assembly,  with  radial  (“run  out”)  or 
axial  (“camming”)  axis  motion  in  one 
revolution  of  the  spindle  less  (better) 
than  0.0006  mm  total  indicator  reading 
(TIR): 

b.  Linear  position  feedback  units,  e.g., 
inductive  type  devices,  graduated 
scales,  infrared  systems  or  “laser” 
systems,  having  with  compensation  an 
overall  “accuracy”  less  (better)  than 
(800  +  (600  x  L  X  10-3))nm  (L  equals  the 
effective  length  in  mm  of  the  linear 
measurement); 

c.  Rotary  position  feedback  units,  e.g., 
inductive  type  devices,  graduated 
scales,  infirared  systems  or  “laser” 
systems,  having  with  compensation  an 
“accurjacy”  less  (better)  than  0,00025®; 

d.  Slide  way  assemblies  consisting  of 
a  minimal  assembly  of  ways,  bed  and 
slide  having  all  of  the  following 
characteristics: 

d.l.  A  yaw,  pitch  or  roll  of  less 
(better)  than  2  seconds  of  arc  total 
indicator  reading  (reference:  ISO/DIS 
230-1)  over  full  travel; 

d.2.  A  horizontal  straightness  of  less 
(better)  than  2  micrometer  per  300  mm 
length;  and 

d. 3.  A  vertical  straightness  of  less 
(better)  than  2  micrometer  over  full 
travel  per  300  mm  length; 

e.  Single  point  diamond  cutting  tool 
inserts,  having  all  of  the  following 
characteristics: 

e.l.  Flawless  and  chip-hee  cutting 
edge  when  magnified  400  times  in  any 
direction; 


e.2.  Cutting  radius  from  0.1  to  5  mm 
inclusive;  and 

e.3.  Cutting  radius  out-of-roundness 
less  (better)  &an  0.002  mm  total 
indicator  reading  (TIR)  (also  peak-to- 
peak). 

Note:  This  ECCN  does  not  control 
measuring  interferometer  systems,  without 
closed  or  open  loop  feedback,  containing  a 
“laser”  to  measure  slide  movement  errors  of 
machine-tools,  dimensional  inspection 
machines  or  similar  equipment. 

2B09A  Specially  designed  printed  circuit 
boards  with  mounted  components  and 
software  therefor,  or  “compound  rotary 
tables”  or  “tilting  spindles”,  capable  of 
upgrading,  according  to  the  ntanufacturer’s 
specifications,  “numerical  control”  units, 
machine  tools  or  feed-back  devices  to  or 
above  the  levels  specified  in  ECCNs  2B01, 
2B02.  2B03, 2B04, 2B05,  2B06. 2B07,  and 
2B08. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 

Reason  for  Control:  NS  and  NP 

GLV;$0 

GCT:  No 

GFW:  No 

GNSG:  Yes,  except  Bulgaria,  Poland, 
Romania,  or  Russia 
26.  In  Category  2: 

a.  ECCNs  2B24B,  2B50B.  2B51B,  and 
2B53B  are  revised; 

b.  ECCNs  2B40B,  2B41E,  2B46B,  and 
2B54B  are  removed;  and 

c.  New  ECCNs  2B41B  and  2B44B  are 
added  immediately  following  ECCN 
2B24B  to  read  as  follows: 

2B24B  “Isostatic  presses”  not  controlled 
2B04A  and  specially  designed  dies  and 
molds,  and  controls  therefor. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  Number 

Reason  for  Control:  MT  and  NP 

GLV.SO 

GCT;  No 

GFW;  No 

GNSG:  No 

List  of  Items  Controlled 

“Isostatic  presses”  having  all  of  the 
following  characteristics: 

a.  Capable  of  achieving  a  maximum 
working  pressure  of  10,000  psi  (69  MPa) 
or  greater; 

b.  Designed  to  achieve  and  maintain 

a  controlled  thermal  environment  of  600 
®C  or  greater;  and 

c.  Possessing  a  chamber  cavity  with 
an  inside  diameter  of  254  mm  (10  in.) 
or  greater. 

Technical  Note:  The  inside  chamber 
dimension  is  that  of  the  chamber  in  which 


both  the  working  temperature  and  the 
working  pressure  are  achieved  and  does  not 
include  fixtures.  That  dimension  will  be  the 
smaller  of  either  the  inside  diameter  of  the 
pressure  chamber  or  the  inside  diameter  of 
the  insulated  furnace  chamber,  depending  on 
which  of  the  two  chambers  is  located  inside 
the  other. 

2B41 B  “Numerically  controlled”  machine 
tools  for  vertical  or  horizontal  turning, 
milling  or  boring  not  controlled  by  ECCN 
2B01A. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Number;  $  value  for  parts  and 
accessories 

Reason  for  Control:  NP 

GLV;$0 

GCT;  No 

GFW;  No 

GNSG:  Yes 

List  of  Items  Controlled 

Numerically  controlled  machine  tools 
for  vertical  or  horizontal  turning, 
milling,  or  boring  that,  according  to  the 
manufacturer’s  technical  specifications, 
can  be  equipped  with  “numerical 
control”  units  controlled  for  export 
under  ECCN  2B01A  (even  if  not 
equipped  with  such  units  at  the  time  of 
delivery)  and  that  have: 

a.  Two  or  more  axes  that  can  be 
coordinated  simultaneously  for 
contouring  control;  and 

b.  Capable  of  machining  diameters  of 
2  m  or  greater. 

2B44B  “Isostatic  presses”,  not  controlled 
by  2B04A  or  2B24B,  capable  of  achieving  a 
maximum  working  pressure  of  10,000  psi 
(69  MPa)  or  greater  and  having  a  chamber 
cavity  with  an  Inside  diameter  in  excess  of 
152  mm  (6  inches)  and  specially  designed 
dies  and  molds,  and  controls  therefor. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  Number 
Reason  for  Control:  NP 
GLV.SO 
GCT;  No 
GFW;  No 
GNSG:  Yes 

Technical  Note:  The  inside  chamber 
dimension  is  that  of  the  chamber  in  which 
both  the  working  temperature  and  the 
working  pressure  are  achieved  and  does  not 
include  Bxtures.  That  dimension  will  be  the 
smaller  of  either  the  inside  diameter  of  the 
pressure  chamber  or  the  inside  diameter  of 
the  insulated  furnace  chamber,  depending  on 
which  of  the  two  chambers  is  located  inside 
the  other. 
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2B50B  Spin-forming  and  flow-forming 
machines  and  precision  rotfn-forming 
mandreis. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Number;  $  value  for  parts  and 
accessories 

Reason  for  Control:  NP 

GLV:  SO 

GCT:  No 

CFW:  No 

GNSG:  Yes 

List  of  Items  Controlled 

a.  Spin-forming  and  flow-forming 
machines  that: 

a.l.  According  to  the  manufacturer’s 
technical  specifications,  can  be 
equipped  with  “numerical  control” 
imits  or  a  computer  control;  and 

a. 2.  Have  two  or  more  axes  that  can 
be  coordinated  simultaneously  for 
“contouring  control”; 

b.  Precision  rotor-forming  mandrels 
designed  to  form  cylindrical  rotors  of 
inside  diameter  between  75  mm  (3  in.) 
and  400  mm  (16  in.). 

Note:  The  only  spin-forming  machines 
controlled  by  this  ECCN  2B50B  are  those 
combining  the  functions  of  spin-forming  and 
flow-forming. 

2B51 B  Centrifuge  rotor  fabrication, 
assembly,  and  straightening  equipment  and 
bellows-forming  mandreis  and  dies. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  for  Control:  NP 
GLV;$0 
GCT:  No 
GFW:  No 
GNSG:  Yes 

List  of  Items  Controlled 

a.  Rotor  assembly  equipment  (e.g., 
precision  mandrels,  clamps,  and  shrink 
fit  machines)  for  assembly  of  gas 
centrifuge  rotor  tube  sections,  baffles, 
and  end  caps; 

b.  Rotor  straightening  equipment  for 
alignment  of  gas  centrifuge  rotor  tube 
sections  to  a  common  axis; 

Technical  Note:  The  rotor  straightening 
equipment  controlled  by  2B51.b  normally 
will  consist  of  precision  measuring  probes 
linked  to  a  computer  that  subsequently 
controls  the  action  of,  for  example, 
pneumatic  rams  used  for  aligning  the  rotor 
tube  sections. 

c.  Bellows-forming  mandrels  and  dies 
for  producing  single-convolution 
bellows  (bellows  made  of  high-strength 
aluminum  alloys,  maraging  steel,  or 
high-strength  filamentary  materials)  that 
have  all  of  the  following  dimensions: 


c.1.  75-mm  to  400-mm  (3-in.  to  16-in.) 
inside  diameter; 

c2. 12.7  mm  (0.5  in.)  or  more  in 
length;  and 

C.3.  Single  convolution  depth  of  more 
than  2  mm  (0.08  in.). 

Note:  This  ECCN  does  not  control 
centrifuge  rotor  tube  sections,  baffles, 
bellows,  and  end  caps.  These  items  are 
subject  to  the  export  licensing  authority  of 
the  Nuclear  Regulatory  Commission  (see  10 
CFR  part  110). 

2B53B  Centrifugal  multiplane  balancing 
machines,  fixed  or  portable,  horizontal  or 
vertical. 

Requirements 
Validated  License  Required: 

QSTVWYZ 
Unit:  $  value 
Reason  for  Control:  NP 
GLV:  so 
GCT:  No 
GFW:  No 
GNSG:  Yes 

List  of  Items  Controlled 

Centrifugal  multiplane  balancing 
machines,  fixed  or  portable,  horizontal 
or  vertical,  as  follows: 

a.  Designed  for  balancing  flexible 
rotors  having  all  of  the  following 
characteristics: 

a.l.  A  length  of  600  mm  (24  in.)  or 
more; 

a.2.  A  swing  or  journal  diameter  of  75 
mm  (3  in.)  or  more; 

a.3.  Mass  capability  from  0.9  kg  (2  lb.) 
to  23  kg  (50  lb.);  and 

a. 4.  ^pable  of  balancing  speed  of 
more  than  5,000  rpm. 

b.  Designed  for  oalancing  hollow 
cylindrical  rotor  components,  and 
having  all  of  the  following 
characteristics; 

b.l.  A  journal  diameter  of  75  mm  (3  - 

in.)  or  more; 

b.2.  Mass  capability  horn  0.9  kg  (2  lb.) 
to  23  kg  (50  lb.); 

b.3.  ^pable  of  balancing  to  a  residual 
imbalance  of  0.010  kg-mm/kg  per  plane 
or  better,  and 
b.4.  Belt  drive  type. 

27.  In  Category  2,  ECCN  2D01A  is 
revised  to  read  as  follows: 

2D01 A  “Software"  specially  designed  or 
modified  for  the  “development”, 
"production”  or  “use”  of  equipment 
controlled  by  2A01. 2A02, 2A03, 2A04. 2A05, 
2A06,  2B01. 2B02, 2B03,  2B04, 2B05, 2B06, 
2B07, 2B08,  or  2B09. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  S  value 

Reason  for  Control:  NS,  MT,  and  NP 
(see  Notes) 

GTDR:  Yes,  except  MT  and  NP  (see 
Notes) 


GTDU:  No 

GNSG:  Yes  for  software  for  2B01, 

2B06  .a,  .b,  and  .c,  2B07,  and  2B09  (see 
Notes),  except  to  Bulgaria,  Poland, 
Romania,  or  Russia.  “Software” 
(including  dociunentation)  for 
“numerical  control”  units  must  be: 

a.  In  machine  executable  form  only; 
and 

b.  Limited  to  the  minimum  necessary 
for  the  use  (i.e.,  installation,  operation, 
and  maintenance)  of  the  units. 

Notes: 

1.  MT  controls  apply  to  "software” 
specially  designed  or  modified  for  the 
“development”,  “production”,  or  “use”  of 
equipment  described  in  2B04. 

2.  NP  controls  apply  to  “software” 
described  in  this  ECX2>I  for  the 
“development”,  “production”,  or  "use”  of 
equipment  described  in  ECCNs  2B01,  2B04, 
2B06  .a,  .b,  and  .c,  2B07,  and  2B09.  Specially 
designed  “software”  for  the  systems 
described  in  2B06.C  includes  “software”  for 
simultaneous  measurements  of  wall 
thickness  and  contour. 

28.  In  Category  2: 

a.  ECCNs  2D19A  and  2D24B  are 
revised; 

b.  ECCNs  2D46C,  2D50C.  2D52B,  and 
2D53C  are  removed;  and 

c.  New  ECCNs  2D41B,  2D44B,  2D49E, 
2D50B,  and  2D53B  are  added 
immediately  following  ECCN  2D24B  to 
read  as  follows: 

2D1 9A  "Software”  for  the  “development”, 
“production”,  or  “use"  of  equipment 
controlled  by  2A19. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 

Reason  for  Control:  NS,  NP  (see  Note) 
GTDR:  No 
GTDU:  No 

GNSG:  Yes,  except  Bulgaria,  Poland, 
Romania,  or  Russia 

Note:  NP  controls  apply  to  Country  Groups 
QSTVWYZ  for  “software”  for  the 
“development”,  “production”,  or  “use”  of 
neutron  generator  systems  and  valves 
described  in  2A19  .b  and  .c,  respectively. 

2D24B  "Software”  for  the  “development”, 
“production”,  or  “use”  of  commodities 
controlled  by  2B24. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 

Reason  for  Control:  MT  and  NP 
GTDR:  No 
GTDU:  No 
GNSG:  No 
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2D41 B  “Software"  specially  designed  or 
modified  for  the  “development”, 
“production”,  or  “use”  of  “numerically 
controlled”  machine  tools  controlled  by 
ECCN  2B41B. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  for  Control:  NP 
GTDR:  No 
GTDU:  No 
GNSG:  Yes,  provided  that  “software” 
(including  documentation)  for 
“numerical  control”  units  is; 

a.  Exported  in  machine  executable 
form  only:  and 

b.  Limited  to  the  minimum  necessary 
for  the  use  (i.e.,  installation,  operation, 
and  maintenance)  of  the  units. 

2D44B  “Software”  for  the  “development”, 
“production”,  or  “use”  of  commodities 
controlled  by  2B44. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  for  Control:  NP 
GTDR:  No 
GTDU:  No 
GNSG:  Yes 

2D49E  “Software”  specialty  designed  or 
modified  for  the  “development”, 
“production”,  or  “use”  of  equipment 
controlled  by  2A49E. 

Requirements 

Validated  License  Required:  SZ, 
South  Aft'ican  military  and  police,  and 
countries  listed  in  Supp.  4  to  Part  778 
Unit:  $  value 
Reason  for  Control:  NP 
GTDR:  No 

GTDU:  Yes,  except  destinations  listed 
under  Validated  License  Required 

2D50B  “Software"  specially  designed  or 
modified  for  the  “development”, 
“production”,  or  “use”  of  equipment 
controlled  by  2A50  or  2B50. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  for  Control:  NP 
GTDR:  No 
GTDU:  No 
GNSG:  Yes 

2D53B  “Software”  specially  designed  or 
modified  for  the  “development”, 
“production”,  or  “use”  of  centrifugal 
balancing  machines  controlled  by  2B53. 

Requirements 

Validated  License  Required: 
QSTVWYZ 


Unit:  $  value  > 

Reason  for  Control:  NP 
GTDR:  No 
GTDU:  No 
GNSG:  Yes 

29.  In  Category  2,  ECCNs  2E01A  and 
2E02A  are  revised  and  Related  ECCNs 
paragraphs  are  added  immediately 
following  ECCNs  2E01A  and  2E02A  to 
read  as  follows: 

2E01A  Technology  according  to  the 
General  Technology  Note  for  the 
“development”  of  equipment  or  “software” 
controlled  by  2A01, 2A02, 2A03. 2A04, 2A05, 
2A06,  2B01,  2B02, 2B03,  2B04, 2B05,  2B06, 
2B07,  2B08, 2B09,  2D01,  or  2D02. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Reason  for  Control:  NS,  MT,  NP  (see 
Notes) 

GTDR:  Yes,  except  MT  and  NP  (see 
Notes) 

GTDU:  No 

GNSG:  Yes  for  NP,  except  technology  - 
for  2B04  (see  Notes)  and  except 
Bulgaria,  Poland,  Romania,  or  Russia 

Notes:  1.  MT  controls  apply  to  technology 
for  the  “development”  of  commodities 
controlled  by  2B04. 

2.  NP  controls  apply  to  technology  for  the 
“development”  of  commodities  controlled  by 
2B01,  2B04,  2B06.a,  .b,  and  .c,  2B07.b  and  .c. 
2B08,  and  2B09  and  technology  for  the 
"development’\of  “software”  controlled  by 
2D01  for  NP  reasons. 

Related  ECCNs:  See  2E40B  for  NP  controls 
on  technology  for  the  “use”  of  equipment 
controlled  by  2B04,  2B06.a,  b,  or  c,  2B07.b. 
2B08,  or  2B09. 

2E02A  Technology  according  to  the 
General  Technology  Note  for  the 
“production”  of  equipment  controlled  by 
2A01,  2A02,  2A03,  2A04,  2A05, 2A06,  2B01, 
2B02,  2B03,  2B04,  2B05,  2B06,  2B07,  2B08, 
or  2B09. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Reason  for  Control:  NS,  MT,  NP  (see 
Notes) 

GTDR:  Yes,  except  MT  and  NP  (see 
Notes) 

GTDD;  No 

GNSG:  Yes  for  NP,  except  technology 
for  2B04  (see  Notes)  and  except 
Bulgaria,  Poland,  Romania,  or  Russia 

Notes:  1.  MT  controls  apply  to  technology 
for  the  “production”  of  commodities 
controlled  by  2B04. 

2.  NP  controls  apply  to  techology  for  the 
“production"  of  commodities  controlled  by 
2B01.  2B04,  2B06.a,  .b.  and  .c,  2B07.b  and  .c.' 
2B08,  and  2B09. 

Related  ECCNs:  See  2E40B  for  NP  controls 
on  technology  for  the  “use”  of  equipment 
controlled  by  2B04.  2B06.a,  b,  or  c,  2B07.b. 
2B08.  or  2B09. 


30.  In  Category  2,  ECCN  2E03A  is 
amended  by  revising  the  Requirements 
section  to  read  as  follows: 

2E03A  Other  technology. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Reason  for  Control:  NS,  NP  (see  Note) 
GTDR:  Yes,  except  2E03.a.l,  a.3,  b, 
and  d 
GTDD;  No 

GNSG:  Yes,  except  Bulgaria,  Poland. 
Romania,  or  Russia,  for  2E03.a.l  and  a.3 
only  (see  Note) 

Note:  NP  controls  apply  to  technology 
described  in  2E03.a.l  or  a.3. 

***** 

31.  In  Category  2,  ECCN  2E19A  is 
revised  to  read  as  follows: 

2E1 9A  T echnology  for  the  “development”, 
“production”,  or  “use”  of  equipment 
controlled  by  2A19. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Reason  for  Control:  NS,  NP  (see  Note) 
GTDR:  No 
GTDD;  No 

GNSG:  Yes,  except  Bulgaria,  Poland, 
Romania,  or  Russia 

Note:  NP  controls  apply  to  Country  Groups 
QSTVWYZ  for  technology  for  the 
“development”,  “production”,  or  “use"  of 
neutron  generator  systems  and  valves 
described  in  2A19.b  and  c,  respectively. 

32.  In  Category  2,  ECCN  2E24B  is 
revised.  ECCNs  2E50C  and  2E52B  are 
removed,  and  new  ECCNs  2E40B, 
2E41B.  2E44B.  2E48B.  2E49E.  2E50B. 
2E51B,  2E52B,  and  2E53B  are  added 
immediately  following  ECCN  2E24B,  as 
follows; 

2E24B  Technology  for  the  “development”, 
“production”,  or  "use”  of  commodities 
controlled  by  2B24. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 

Reason  for  Control:  MT,  NP 
GTDR:  No 
GTDD:  No 
GNSG:  No 

2E40B  Technology  lor  the  “use"  of  hot 
“Isostatic  presses”  controlled  by  2B04, 
dimensional  inspection  or  measuring 
systems  or  equipment  controlled  by 
2B06.a.,  b,  or  c,  robots  and  “end-  effectors” 
controlled  by  2B07.b,  or  equipment 
controlled  by  2B08  or  2B09. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
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Reason  for  Control:  NP 
GTDR:  No 
GTDU.No 
GNSG:  Yes 

2E41 B  Technology  lor  the  “development", 
“production”,  or  “use”  of  “numertcatty 
controlled”  machine  tools  controlled  by 
2B41  or  for  the  “use”  of  equipment 
controlled  by  2B01. 

Requirements 

Validated  License  Required: 

QSTVWYZ 

Reason  for  Control:  NP 
GTDR:  No 
GTDU:  No 
GNSG:  Yes 

2E44B  Technology  lor  the  “development”, 
“production”,  or  "use”  of  specialized 
instruntents  for  hydrodynamic  experiments 
controlled  by  2A44  or  “IsostatIc  presses” 
controlled  by  2B44. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Reason  for  Control:  NP 
GTDR:  No 
GTDU:  No 
GNSG:  Yes 

2E48B  Technology  for  the  “development”, 
“production”  or  “use”  of  valves  controlled 
by2A48. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Reason  for  Control:  NP 
GTDR:  No 
GTDU:  No 
GNSG:  Yes 

2E49E  Technology  for  the  "development”, 
“production”  or  “use”  of  equipment 
controlled  by  2A49. 

Requirements 

Validated  License  Required:  SZ, 

South  African  military  and  police,  and 
countries  listed  in  Supp.  4  to  Part  778 
Reason  for  Control:  NP 
GTDR:  No 

GTDU:  Yes,  except  destinations  listed 
under  Validated  License  Required 

2E50B  Technology  for  the  “development”, 
“production”  or  “use”  of  equipment 
controlled  by  2A50  or  2B50. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Reason  for  Control:  NP 
GTDR:  No 
GTDU:  No 
GNSG:  Yes 


2E51 B  Technology  for  the  “development”, 
“production”  or  “use"  of  equipment 
controlled  by  2A51  or  2B51. 

Requirements 

Validated  License  Required:- 
QSTVWYZ 

Reason  for  Control:  NP 
GTDR:  No 
GTDU:  No 
GNSG:  Yes 

2E52B  Technology  for  the  “development”, 
“production"  or  "use"  of  equipment 
controlled  by  2A52. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Reason  for  Control:  NP 
GTDR:  No 
GTDU:  No 
GNSG:  Yes 

2E53B  Technology  for  the  “development”, 
“production”  or  "use”  of  equipment 
controlled  by  2A53  or  2B53. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Reason  for  Control:  NP 
GTDR:  No 
GTDU:  No 
GNSG:  Yes 

33.  In  Category  3,  ECCN  3A01A  is 
amended  by  revising  the  Requirements 
section  to  read  as  follows;  • 

3A01 A  Electronic  devices  and 
components. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  Number 

Reason  for  Control:  NS,  MT,  NP  (see 
Notes) 

GLV;  $1,500:  3A01.c;  $3,000;  3A01.b.l 
to  b.3,  3A01.d  to  SAOl.f;  $5,000;  3A01.a, 
3A01.b.4  to  b.7 

GCT:  Yes,  except  SAOl.a.l  and 
3A01.e.5  (see  Notes) 

GFW:  Yes,  except  3A01.a.l,  3A01.b.l 
and  b.3  to  b.7,  3A01.C  to  f 
GNSG:  Yes,  except  Bulgaria,  Poland, 
Romania,  or  Russia,  for  3A01.e.5  only 
(see  Notes) 

Notes:  1.  MT  controls  apply  to  3A01.a.l. 

2.  NP  controls  apply  to  3A01.e.5. 

***** 

34.  In  Category  3: 

a.  ECCNs  3A41E,  3A42E,  3A45E,  and 
3A47E  are  removed: 

b.  New  ECCNs  3A41B  and  3A42B  are 
added  immediately  following  ECCN 
3A22B; 

c.  ECCNs  3A43B.  3A44B,  3A46B, 
3A48B,  3A49B,  3A50B,  and  3A51B  are 
revised; 


d.  ECCN  3A52E  is  removed;  and 

e.  New  ECCNs  3A52B,  3A53B.  3A54B, 
and  3A55B  are  added  immediately 
following  ECCN  3A51B,  as  follows; 

3A41 B  Capacitors  not  controlled  by 
3A01.e.2. 

Requirements 

Validated  License  Required: 

QSTVWYZ 
Unit:  Number 
Reason  for  Control:  NP 
GLV:  $0 
GCT:  No 
GFW;  No 
GNSG:  Yes 

List  of  Items  Controlled 

a.  Capacitors  with  a  voltage  rating 
greater  than  1.4  kV  having  all  of  the 
following  characteristics: 
a.l.  Energy  storage  greater  than  10  J; 
a.2.  Capacitance  greater  than  0.5  pF; 
and 

a. 3.  Series  inductance  less  than  50 
nH;  or 

b.  Capacitors  with  a  voltage  rating 
greater  than  750  V  having  both  of  the 
following  characteristics: 

b.l.  Capacitance  greater  than  0.25  pF; 
and 

b.2.  Series  inductance  less  than  10 
nH. 

Note:  The  energy  storage  capacity  fE)  is 
determined  by  the  formula:  £='/>  CV^.  The 
capacitance  (C)  must  be  in  farads,  and  the 
voltage  (V)  in  volts  for  the  formula  to  give  an 
answer  in  joules  (J).  Normally  high-voltage 
capacitors  are  measured  in  microfarads  or 
nanofarads. 

3A42B  Superconducting  solenoldal 
electromagrtets  other  than  those  described 
In  3A01.a3. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  Niunber 
Reason  for  Control:  NP 
GLV:  $0 
GCT:  No 
GFW;  No 
GNSG:  Yes 

List  of  Items  Controlled 

Superconducting  solenoidal 
electromagnets  with  all  of  the  following 
characteristics: 

a.  Capable  of  creating  magnetic  fields 
of  more  than  2  T  (20  kilogauss); 

b.  Having  an  inner  diameter  greater 
than  300  mm  (12  in.); 

c.  Having  a  length  divided  by 
diameter  (L/D)  greater  than  2;  and 

d.  Capable  of  creating  a  magnetic  field 
uniform  to  better  than  1%  over  the 
central  50%  of  the  inner  volume. 

Note:  3A42B  does  not  control  magnets  that 
are  specially  designed  for  and  exported  as 
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parts  of  medical  nuclear  magnetic  resonance 
(NMR)  imaging  systems.  Such  parts  may  be 
exported  in  separate  shipments  firom 
different  sources,  provided  that  the  related 
export  control  documents  clearly  specify  that 
the  parts  are  for  the  medical  NMR  imaging 
systems  that  are  being  exported. 

3A43B  Switching  devices. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  Number 
Reason  for  Control:  NP 
GLV.SO 
GCT;No 
GFW:  No 
GNSG:  Yes 

I.ist  of  Items  Controlled 

a.  Cold-cathode  tubes  (including  gas 
krytron  tubes  and  vacuum  sprytron 
tubes),  whether  gas  filled  or  not, 
operating  similarly  to  a  spark  gap, 
containing  three  or  more  electrodes,  and 
having  all  of  the  following 
characteristics: 

a.l.  Anode  peak  voltage  rating  of  2500 
V  or  more; 

a. 2.  Anode  peak  current  rating  of  100 
A  or  more;  and 

a. 3.  Anode  delay  time  of  10 
microseconds  or  less; 

b.  Triggered  spark-gaps  having  an 
anode  delay  time  of  15  microseconds  or 
less  and  rated  for  a  peak  current  of  500 
A  or  more; 

c.  Modules  or  assemblies  with  a  fast 
switching  function  having  all  of  the 
following  characteristics: 

c.l.  Anode  peak  voltage  rating  greater 
than  2,000  V; 

C.2.  Anode  peak  current  rating  of  500 
A  or  more;  and 

C.3.  Tum-on  time  of  1  ps  or  less. 

3A44B  High-speed  pulse  generators  with 
output  voltages  greater  than  6  volts  Into  a 
less  than  55-ohm  resistive  load,  and  with 
pulse  transition  times  less  than  500 
picoseconds  (defined  as  the  time  interval 
between  10  percent  and  00  percent  voltage 
amplitude). 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  Number 
Reasofj  for  Control:  NP 
GLV:$0 
GCT:  No 
GFW:  No 
GNSG:  Yes 

3A46B  Firing  sets  and  equivalent  high- 
current  pulse  generators  (for  detonators 
controlled  by  3A49). 

Requirements 

Validated  License  Required: 
QSTVWYZ 


Unit:  Number 

Reason  for  Control:  NP 

GLV:$0 

GCT:  No 

GFW:  No 

GNSG:  Yes 

List  of  Items  Controlled 

a.  Explosive  detonator  firing  sets 
design^  to  drive  multiple  detonators  of 
the  typ)e  controlled  under  ECCN  3A49B; 

b.  Modular  electrical  pulse  generators 
(pulsers)  designed  for  portable,  mobile, 
or  ruggedized  use  (including  xenon 
flash-lamp  drivers)  having  all  the 
following  characteristics: 

b.l.  Capable  of  delivering  their  energy 
in  less  than  15  ps; 

h.2.  Having  an  output  greater  than  100 
A; 

b.3.  Having  a  “risetime”  of  less  than 
10  ps  into  loads  of  less  than  40  ohms; 

Technical  Note:  "Risetime”  is  defined  as 
the  time  interval  from  10  percent  to  90 
percent  current  amplitude  when  driving  a 
resistive  load. 

b.4.  Enclosed  in  a  dust-tight 
enclosure; 

b.5.  No  dimension  greater  than  25.4 
cm  (10  in.); 

b.6.  Weight  less  than  25  kg  (55  lb.); 
and 

b.7.  Specified  for  use  over  an 
extended  temperature  range  ( -  50  “C  to 
100  ®C)  or  specified  as  suitable  for  " 
aerospace  use. 

3A48B  Multistage  light  gas  gun  or  other 
high-velocity  gun  systems  (coil, 
electromagnetic,  electrothermal,  or  other 
advanced  systems)  capable  of  accelerating 
projectiles  to  2  kilometers  per  second  or 
greater. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  Number 
Reason  for  Control:  NP 
GLV:$0 
GCT:  No 
GFW:  No 
GNSG:  Yes 

3A40B  Detonators  and  multipoint  initiation 
systems  (exploding  bridge  wire,  slapper, 
etc.). 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  Number 
Reason  for  Control:  NP 
GLV:$0 
GCT:  No 
GFW:  No 
GNSG:  Yes 

List  of  Items  Controlled 

a.  Electrically  driven  explosive 
detonators  of  the  types  described  as 


“exploding  bridge”  (EB),  “exploding 
bridgewire”  (EBW),  “exploding  foil,”  or 
“slapper”  (see  the  Technical  Note 
following  this  List  for  a  more  detailed 
description); 

b.  Airangements  using  single  or 
multiple  detonators  designed  to  nearly 
simultaneously  initiate  an  explosive 
surface  (over  greater  than  5,000  mm  2) 
from  a  single  firing  signal  (with  an 
initiation  timin^pread  over  the  surface 
of  less  than  2.5  ps). 

Technical  Note:  The  detonators  controlled 
by  this  ECXIN  3A49B  utilize  a  small  electrical 
conductor  (bridge,  bridgewire,  or  foil)  that 
explosively  vaporizes  when  a  fast,  high- 
current  electrical  pulse  is  passed  through  it. 

In  nonslapper  tj^es,  the  exploding  conductor 
starts  a  chemical  detonation  in  a  contacting 
high-explosive  material  such  as  PETN  • 
(pentaerythritoltetranitrate).  In  slapper 
detonators,  the  explosive  vaporization  of  the 
electrical  conductor  drives  a  "flyer”  or 
“slapper”  across  a  gap,  and  the  impact  of  the 
slapper  on  an  explosive  starts  a  chemical 
detonation.  The  slapper  in  some  designs  is 
driven  by  magnetic  force.  The  term 
"exploding  foil”  detonator  may  refer  to  either 
an  EB  or  a  slapper-type  detonator.  Also,  the 
word  “initiator”  is  sometimes  used  in  place 
of  the  word  “detonator.” 

Note:  Detonators  using  only  primary 
explosives,  such  as  lead  azide,  are  not 
controlled  by  this  ECXIN  3A49B. 

3A50B  Inverters,  converters,  frequency 
changers,  or  generators  having  all  of  the 
characteristics  described  in  this  entry. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  Number 
Reason  for  Control:  NP 
GLV:  $0 
GCT;  No 
GFW;  No 
GNSG:  Yes 

List  of  Items  Controlled 
Inverters,  converters,  frequency 
changers,  or  generators  having  all  of  the 
following  characteristics: 

a.  A  multiphase  output  capable  of 
providing  power  of  40  W  or  more: 

b.  Cap^le  of  operating  in  the 
frequency  range  between  600  and  2,000 
Hz: 

c.  Total  harmonic  distortion  below  10 
percent;  and 

d.  Frequency  control  better  than  0.1 
percent. 

Note;  Frequency  changers  specially 
designed  or  prepared  to  supply  "motor 
stators"  (see  Technical  Note)  and  having  the 
characteristics  described  in  3A50.b  and  d, 
together  with  a  total  harmonic  distortion  of 
less  than  2  percent  and  an  efficiency  of 
greater  than  80  percent,  require  export 
authorization  from  the  Nuclear  Regulatory  . 
Commission  (see  10  CFR  Part  110). 

Technical  Note:  "Motor  stators"  are 
specially  designed  or  prepared  ring-shaped 
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stators  for  high-speed  multiphase  AC 
hysteresis  (or  reluctance)  motors  for 
synchronous  operation  within  a  vacuum  in 
the  hequency  range  of  600  Hz  to  2,000  Hz, 
and  a  power  range  of  50  VA  to  1,000  VA.  The 
stators  consist  of  multiphase  windings  on  a 
laminated  low-loss  iron  core  comprising  thin 
layers  typically  2.0  mm  (.008  in.)  thick  or 
less. 

3A51 B  Mass  spectrometers. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Number 

Reason  for  Control:  NP 

GLV:S0 

GCT:No 

GFW:  No 

GNSG:  Yes 

List  of  Items  Controlled 

Mass  spectrometers  capable  of 
measuring  ions  of  230  atomic  mass  units 
or  greater  and  having  a  resolution  of 
better  than  2  parts  in  230,  and  ion 
sources  therefor,  as  follows: 

a.  Inductively  coupled  plasma  mass 
spectrometers  (ICPMS); 

b.  Glow  discharge  mass  spectrometers 
(GDMS); 

c.  Thermal  ionization  mass 
spectrometers  (TIMS); 

d.  Electron  bombardment  mass 
Sf  ectrometers  that  have  a  source 
chamber  constructed  from  or  lined  with 
cr  plated  with  materials  resistant  to  UF6; 

e.  Molecular  beam  mass  spectrometers 
that: 

e.l.  Have  a  source  chamber 
constructed  from  or  lined  with  or  plated 
with  stainless  steel  or  molybdenum  and 
have  a  cold  trap  capable  of  cooling  to 
193  K  ( -  80  *C)  or  less;  or 

e. l.  Have  a  source  chamber 
constructed  from  or  lined  with  or  plated 
with  materials  resistant  to  UFe;  or 

f.  Mass  spectrometers  equipped  with 
a  microfluorination  ion  source  designed 
for  use  with  actinides  or  actinide 
fluorides. 

Note:  Specially  designed  or  prepared 
magnetic  or  quadrupole  mass  spectrometers 
that  have  the  following  characteristics  and 
are  capable  of  taking  “on-line”  samples  of 
feed,  product,  or  tails  from  UF*  gas  streams 
require  export  authorization  from  the  Nuclear 
Regulatory  Commission  (see  10  CFR  part 
110); 

a.  Unit  resolution  for  mass  greater  than 
320; 

b.  Ion  sources  constructed  of  or  lined  with 
nichrome  or  monel  or  nickel-plated; 

c.  Electron  bombardment  ionization 
sources; 

d.  Having  a  collector  system  suitable  for 
isotopic  analysis. 


3A52B  Oscilloscopes,  transient  recorders, 
and  specially  designed  components 
therefor. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  Number 
Reason  for  Control:  NP 
GLV:S0 
GCT:  No 
GFW:  No 
GNSG:  Yes 

List  of  Items  Controlled 

Oscilloscopes,  transient  recorders, 
and  specially  designed  components 
therefor  (e.g.,  plug-in  units,  external 
amplihers,  preamplifiers,  sampling 
devices,  and  cathode  ray  tubes  (CRTs)) 
having  any  of  the  following 
characteristics: 

a.  Non-modular  analog  oscilloscopes 
having  a  bandwidth  of  1  GHz  or  greater; 

Technical  Note:  Bandwidth  as  used  in 
3A52.a  is  the  band  of  frequencies  over  which 
the  deflection  on  the  CRT  does  not  fall  below 
70.7%  of  that  at  the  maximum  point 
measured  with  a  constant  input  voltage  to  the 
oscilloscope  amplifier. 

b.  Modular  analog  oscilloscope 
systems  having  either  of  the  following: 

b.l.  Mainframes  with  a  bandwidth  of 
1  GHz  or  greater;  or 

b. 2.  Plug-in  modules  with  an 
individual  bandwidth  of  4  GHz  or 
greater; 

c.  Analog  sampling  oscilloscopes  for 
the  analysis  of  recurring  phenomena 
with  an  effective  bandwidth  greater  than 
4  GHz; 

d.  Digital  oscilloscopes  and  transient 
recorders  using  analog-to-digital 
conversion  techniques  capable  of 
storing  transients  by  sequentially 
sampling  one-shot  input  signals  at 
successive  intervals  of  less  than  1 
nanosecond  (greater  than  1  giga-sample 
per  second),  digitizing  to  8  bits  or 
greater  resolution,  and  storing  256  or 
more  samples. 

3A53B  High-voltage  direct  current  power 
supplies  capable  of  continuously 
producing,  over  a  time  period  of  8  hours, 
20,000  V  or  greater  with  a  current  output  of 
1  amp  or  greater  and  with  a  current  or 
volta^  regulation  better  than  0.1  percent 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  for  Control:  NP 
GLV.SO 
GCT:  No 
GFW:  No 
GNSG:  Yes 


3A54B  Direct  current  high-power  supplies 
capable  of  continuously  producing,  over  a 
time  period  of  8  hours,  100  V  or  greater  with 
a  current  output  of  500  amps  or  greater  and 
with  a  current  or  voltage  regulation  better 
than  0.1  percent 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  for  Control:  NP 
GLV.SO 
GCT;  No 
GFW:  No 
GNSG:  Yes 

3A55B  Flash  x-ray  generators  and 
electron  accelerators  not  controlled  by 
3A01. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Number;  $  value  for  parts  and 
accessories 

Reason  for  Control:  NP 

GLV;  SO 

GCT:  No 

GFW:  No 

GNSG:  Yes 

List  of  Items  Controlled 

Flash  x-ray  generators  and  pulsed 
electron  accelerators  with  a  peak  energy 
of  500  keV  or  greater,  as  follows,  except 
accelerators  that  are  component  parts  of 
devices  designed  for  purposes  other 
than  electron  beam  or  x-ray  radiation 
(electron  microscopy),  and  those 
designed  for  medical  purposes: 

a.  Having  an  accelerator  peak  electron 
energy  of  500  keV  or  greater,  but  less 
than  25  MeV  (million  electron  volts), 
and  with  a  figure  of  merit  (K)  of  0.25  or 
greater: 

a.l.  Where  K  is  defined  as:  K  =  1.7  x 
103  V2  65  Q; 

a.2.  Where  V  is  the  peak  electron 
energy  in  million  electron  volts;  and 
a.  3.  Where  Q  is: 

a.3.a.  The  total  accelerated  charge  in 
coulombs,  if  the  accelerator  beam  pulse 
duration  is  less  than  or  equal  to  1 
microsecond; 

a. 3.b.  The  maximum  accelerated 
charge  in  1  microsecond,  if  the 
accelerator  beam  pulse  duration  is 
greater  than  1  microsecond; 

Note:  Q  equals  the  integral  of  “i"  with 
respect  to  “t”,  over  the  lesser  of  1 
microsecond  or  the  time  duration  of  the  beam 
pulse  (Q=(Jdt),  where  "i”  is  beam  current  in 
amperes  and  “t”  is  time  in  seconds. 

b.  Having  an  accelerator  peak  electron 
energy  of  25  MeV  or  greater  and  a  peak 
power  greater  than  50  MW. 

Note:  Peak  pmwer  =  (peak  potential  in 
volts)  X  (peak  beam  current  in  amperes). 

Technical  Notes:  1.  Time  duration  of  beam 
pulse:  In  machines  based  on  microwave 
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accelerating  cavities,  the  time  duration  of  the 
beam  pulse  is  the  lesser  of  1  microsecond  or 
the  duration  of  the  bunched  beam  packet 
resulting  from  one  microwave  modulator 
pulse. 

2.  Peak  beam  current:  In  machines  based 
on  microwave  accelerating  cavities,  the  peak 
beam  current  is  the  average  current  in  the 
time  duration  of  a  bunched  beam  packet. 

3.  The  formula  for  “K”  can  be  expressed 
as  a  table  that  shows  the  accelerated  charge 
“Q”,  which  is  related  to  a  specific  energy 
"V”  for  K  0.25.  Any  device  for  which  “Q” 
exceeds  the  value  in  the  table  is  subject  to 
control  under  this  ECXIN  3A55B. 


V  (MeV) 

Q  (coulomb) 

0.50 . . . 

920.0x10-‘ 

0.75 . . . 

320.0x10-* 

1.0 . 

150.0x10-* 

3.0 . . . 

8.0x10-* 

5.0 . . . 

2.0x10-* 

8.0 . 

0.6x10-* 

10.0 . 

0.3x10-* 

15.0 . . . 

0.1x10-* 

20.0 . 

0.05x10-* 

25.0 . 

0.03x10-* 

35.  In  Category  3,  ECCN  3D01A  is 
revised  to  read  as  follows: 


3D01A  “Software"  specially  designed  for 
the  “development”  or  “production”  of 
equipment  controlled  by  3A01.b  to  3A01.f, 
3A02,  and  3B01. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 

Reason  for  Control:  NS.  NP  (see  Note) 
GTDR:  Yes,  except  3A01.e.5  (see 
Note) 

GTDt/;  No 

CNSG:  Yes,  except  Bulgaria,  Poland, 
Romania,  or  Russia,  for  “software”  for 
3A01.e.5  only  (see  Note) 

Note:  NP  controls  apply  to  “software"  for 
the  “development”  or  “production”  of  items 
controlled  by  3A01.e.5. 

36.  In  Category  3,  ECCN  3D51B  is 
removed. 

37.  In  Category  3,  ECCN  3E01A  is 
revised  to  read  as  follows: 

3E01A  Technology  according  to  the 
General  Technology  Note  for  the 
“development”  or  “production"  of 
equipment  or  materials  controlled  by  3A01, 
3A02,  3B01,  3C01, 3C02,  3C03,  or  3C04. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 

Reason  for  Control:  NS,  MT,  and  NP 
(see  Notes) 

GTDR:  Yes,  except  MT  and  NP 
GTDU:No 

GNSG:  Yes,  except  Bulgaria,  Poland, 
Romania,  or  Russia,  for  technology  for 
3A01.e.5  only  (see  Notes) 


Notes:  1.  MT  controls  apply  to  technology 
specially  designed  for  the  “development”  or 
“production"  of  items  described  in  3A01.a.l. 

2.  NP  controls  apply  to  technology 
specially  designed  for  the  “development”  or 
“production”  of  items  described  in  3A01.e.5. 

3.  3E01  does  not  control  technology  for  the 
“development”  or  “production”  of: 

a.  Microwave  transistors  operating  at 
frequencies  below  31  GHz; 

b.  Integrated  circuits  controlled  by 
3A01.a.3  to  a.ll,  having  both  of  the  following 
characteristics:  * 

1.  Using  technology  of  one  micrometer  or 
more;  and 

2.  Not  incorporating  multi-layer  structures. 
NJB.:  This  Note  3  does  not  preclude  the 

export  of  multilayer  technology  for  devices 
incorporating  a  maximum  of  two  metal  layers . 
and  two  polysilicon  layers. 

38.  In  Category  3,  new  ECCNs  3E40B 
and  3E41B  are  added  immediately 
following  ECCN  3E22B  to  read  as 
follows: 

3E40B  Technology  for  the  “development”, 
“production”,  or  “use”  of  items  controlled 
by  3A41,  3A42, 3A43,  3A44,  3A46,  3A48, 
3A49,  3A50,  3A51,  3A52,  3A53.  3A54,  or 
3A55. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Reason  for  Control:  NP 
GTDR:  No 
GTDU:  No 
GNSG:  Yes 

3E41 B  Technology  lor  the  "use"  of  flash 
discharge  type  X-ray  systems,  including 
tubes,  controlled  by  3A01.e.5. 

Requirements 

Validated  License  Required:' 
QSTVWYZ 

Reason  for  Control:  NP 
GTDR:  No 
GTDU:  No 
GNSG:  Yes 

39.  In  Category  3,  ECCN  3E51B  is 
removed. 

40.  In  Category  4,  ECCNs  4D01A  and  . 
4D02A  are  revised  to  read  as  follows: 

4D01A  “Software”  specially  designed  or 
modified  for  the  “development”, 
“production”  or  “use”  of  equipment  or 
materials  controlled  by  4A01, 4A02, 4A03, 
4A04, 4B01, 4B02, 4B03.  or  4C01  or 
“software”  controlled  by  4001, 4002,  or 
4003. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 

Reason  For  Control:  NS,  MT,  FP  (see 
Notes) 

GTDR:  Yes,  except  MT  and  FP,  and 
except  “software”  for  supercomputers 
as  defined  in  §  776.11(a)  (no 
supercomputer  restriction  for  Japan);  see 
Notes 


GTDU:  No 

Notes:  1.  MT  controls  apply  to  “software" 
specially  designed  or  modifi^  for  the 
“development,”  “production”  or  “use”  of 
equipment  controlled  for  MT  by  4A01. 4A02. 
and  4A03. 

2.  FP  controls  apply  to  all  destinations 
except  Australia,  japan.  New  Zealand  and 
members  of  NATO,  for  “software”  specially 
designed  or  modified  for  the  “development”, 
“production”,  or  “use”  of  computers  for 
computerized  fingerprint  equipment. 

3.  FP  controls  apply  to  all  destinations, 
except  Japan,  for  “software”  specially 
designed  or  modified  for  the  “development”, 
“production”,  or  “use”  of  supercomputers 
(see  §  776.11  of  this  subchapter). 

4D02A  “Software”  specially  designed  or 
modified  to  support  “technology” 
controlled  by  4E01  or  4E02. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 

Reason  For  Control:  NS,  MT,  FP  (see 
Notes) 

GTDR:  Yes,  except  MT  and  FP,  and 
except  “software”  specially  designed  or 
modified  to  support  technology  for 
supercomputers  as  defined  in 
§  776.11(a)  (no  supercomputer 
restriction  for  Japan);  see  Notes 
GTDt/.- No 

Notes:  1.  MT  controls  apply  to  “software” 
specially  designed  or  modified  to  support 
technology  for  the  “development,” 
“production”  or  “use”  of  equipment 
controlled  for  MT  by  4A01.  4A02  and  4A03. 

2.  FP  controls  apply  to  all  destinations, 
except  Japan,  for  “software”  specially 
designed  or  modified  to  support  technology 
for  the  “development”,  “production”,  or 
“use”  of  supercomputers  (see  §  776.11  of  this 
subchapter). 

41.  In  Category  4.  ECCN  4E01A  is 
revised  to  read  as  follows: 

4E01A  Technology,  according  to  the 
General  Technology  Note,  for  the 
“development”,  “production”,  or  “use”  of 
equipment  or  materials  controlled  by  4A01, 
4A02. 4A03, 4A04, 4B01, 4B02,  4B03,  or 
4C01  or  “software”  controlled  by  4001, 
4002,  or  4003. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Reason  for  Control:  NS,  MT,  FP  (see 
Notes) 

GTDR:  Yes,  except  MT  and  FP,  and 
except  technology  for  supercomputers 
as  defined  in  §  776.11(a)  (no 
supercomputer  restriction  for  Japan);  see 
Notes 
GTDU:  No 

Notes:  1.  MT  controls  apply  to  certain 
items  controlled  by  4A01, 4A02,  4A03,  4D01, 
or  4D02.  See  Reason  for  Control  paragraphs 
in  these  entries  to  determine  which  items  are 
subject  to  MT  controls. 
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2.  FP  controls  apply,  fw  all  destinations 
except  Australia,  Japan,  New  Zealand,  and 
members  of  NATO,  to  technology  for  the 
“development",  "production”,  or  “use”  of 
computers  controlled  by  4A03  for 
computerized  fingerprint  equipment. 

3.  FP  controls  apply  to  all  destinations, 
except  Japan,  for  terminology  for  the 
"development”,  “production”,  or  “use”  of 
supercomputers  (see  §  776.11  of  this 
subchapter  J. 

42.  In  Category  6,  ECCNs  6A02A  and 
6A03A  are  amended  by  revising  the 
Requirements  section  of  each  ECCN  and 
the  Related  ECCNs  paragraph  that 
follows  ECCN  6A03A  is  revised  to  read 
as  follows: 

6A02A  Optical  Sensors. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Number;  $  value  for  parts  and 
accessories 

Reason  for  Control:  NS,  FP,  and  MT 
(see  Notes) 

GLV:  $3,000,  except  $0  for  BAOl.a.l, 

a. 2,  a.3,  and  c 

GCT:  Yes,  except  MT  and  FP  (see 
Notes) 

GFW:  No 
Notes: 

1.  FP  controls  for  regional  stability  apply 
to  items  controlled  by  6A02.a.l,  a.2,  a.3,  and 
c  (see  §  776.16(b)  of  this  subchapter). 

2.  FP  controls  for  human  rights  apply  to  all 
destinations  except  Australia,  Japan,  New 
Zealand,  and  members  of  NATO  for  police- 
model  infrared  viewers  controlled  by  6A02.C 
(see  §  776.14  of  this  subchapter). 

3.  MT  controls  apply  to  optical  detectors 
described  in  6A02.a.l,  a.3,  and  a.4  that  are 
specially  designed  or  rated  as 
electromagnetic  (including  “laser”)  and 
ionized-particle  radiation  resistant. 
***** 

Related  ECCNs;  *  *  * 

6A03A  Cameras. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  Number 

Reason  for  Control:  NS,  FP,  and  NP 
(see  Notes) 

GLV:  $1,500,  except  $0  for  6A03.a.2 
through  a.5  and  b.l 
GCT:  Yes,  except  FP  and  NP  (see 
Notes) 

GFW:  No 

GNSG:  Yes,  except  Bulgaria,  Poland, 
Romania,  or  Russia,  for  NP  only  (see 
Note) 

Notes:  1.  FP  controls  for  regional  stability 
apply  to  items  controlled  in  6A03.b.3  and 

b. 4. 

2.  NP  controls  apply  to  items  described  in 
6A03.a.2,  a.3,  a.4,  a.5,  or  b.l. 

***** 


Related  ECCNs:  See  6A43B  for  NP  controls 
on  cameras  and  components  not  controlled 
by  6A03A. 

43.  In  Category  6,  ECCN  6A05A  is 
amended  by  revising  the  Requirements 
section  and  a  Related  ECCNs  paragraph 
is  added  immediately  following  ECCN 
6A05A  to  read  as  follows: 

6A05A  "Lasers”,  components  and  optical 
equipment,  as  follows 

Requirements 

Validated  License  Required: 
QSTVWYZ 

'  Unit:  Number;  $  value  for  parts  and 
accessories 

-  Reason  for  Control:  NS,  NP  (see  Note) 
GLV:  $0  for  NP  items  (see  Note); 
$3,000  for  all  other  items 
GCT:  Yes,  except  NP  (see  Note) 

GFW:  Yes,  except  NP  (see  Note),  for 
items  in  Advisory  Notes  5.3  and  5.4 
GNSG:  Yes,  except  Bulgaria,  Poland, 
Romania,  or  Russia,  for  NP  only  (see 
Note) 

Note:  NP  controls  apply  to  lasers  described 
in  6A05.a.l.c,  a.2.a,  a.4.c,  a.6  (argon  ion 
lasers  only),  a.7.b,  c.l.b,  c.2.c.2,  C.2.C.3, 
c2.d.2,  and  d.2.c. 

***** 

Related  ECCNs:  See  6A50B  for  NP  controls 
on  lasers,  laser  amplifiers,  and  oscillators  not 
controlled  by  6A05A. 

44.  In  Category  6,  ECCN  6A42B  is 
removed,  ECCNs  6A43B  and  6A44B  are 
revised,  and  a  new  ECCN  6A50B  is 
added  immediately  following  ECCN 

4^A44B  to  read  as  follows: 

6A43B  Cameras  and  components  not 
controlled  by  ECCN  6A03A. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Number;  $  value  for  parts  and 
accessories 

Reason  for  Control:  NP 

GLV:$0 

GCT:  No 

GFW:  No 

GNSG:  Yes 

List  of  Items  Controlled 

a.  Mechanical  rotating  mirror  cameras 
having  recording  rates  or  writing 
speeds,  as  follows: 

a.l.  Mechanical  framing  cameras  with 
recording  rates  greater  than  225,000 
frames  per  second; 

a.2.  Streak  cameras  with  writing 
speeds  greater  than  0.5  mm  per 
microsecond; 

a.3.  Parts  for  cameras  described  in 
6A43.a.l  and  a.2,  including 
synchronizing  electronics  specially 
designed  for  this  purpose  and  specially 
designed  rotor  assemblies  (including 
turbines,  mirrors,  and  bearings); 


b.  Electronic  streak  and  framing 
cameras  and  tubes,  as  follows: 

b.l.  Electronic  streak  cameras  capable 
of  50  ns  or  less  time  resolution  and 
streak  tubes  therefor; 

b.2.  Electronic  (or  electrically 
shuttered)  framing  cameras  capable  of 
50  ns  or  less  frame  exposure  time; 

b.3.  Framing  tubes  and  solid  state 
imaging  devices  for  use  with  cameras 
described  in  6A43.b.2,  as  follows: 

b.3.a.  Proximity  focused  image 
intensifier  tubes  Having  a  photocathode 
deposited  on  a.  transparent  conductive 
coating  to  decrease  photocathode  sheet 
resistance; 

b.3.b.  Gated  silicon  intensifier  target 
(SIT)  vidicon  tubes,  where  a  fast  system 
allows  gating  the  photoelectrons  ^m 
the  photocathode  before  they  impinge 
on  tne  SIT  plate; 

b.3.c.  Kerr  or  pockel  cell  electro- 
optical  shuttering;  or 

b. 3.d.  Other  framing  tubes  and  solid- 
state  imaging  devices  having  a  fast- 
image  gating  time  of  less  than  50  ns 
specially  designed  for  cameras 
controlled  by  6A43.b.2; 

c.  Television  cameras  specially 
designed  or  rated  as  radiation-hardened 
to  withstand  greater  than  5x10^  grays 
(Si)  without  operational  degradation 
and  specially  designed  lenses  used 
therein. 

6A44B  Photomulttplier  tubes. 
Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit  Number 
Reason  for  Control:  NP 
GLV:  SO 
GCT:  No 
GFW:  No 
GNSG:  Yes 

List  of  Items  Controlled 
Photomultiplier  tubes  having  the 
following  characteristics: 

a.  An  anode  pulse  rise  time  of  less 
than  1  ns;  and 

b.  A  photocathode  area  of  greater  than 
20  cm2. 

6A50B  Lasers,  laser  amplifiers,  and 
oscillators. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit  Number;  $  value  for  parts  and 
accessories 

Reason  for  Control:  NP 

GLV:  $0 

GCT:  No 

GFW:  No 

GNSG:  Yes 

List  of  Items  Controlled 

a.  Argon  ion  lasers  with  greater  than 
40  W  average  output  power  operating  at 
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wavelengths  between  400  nm  and  515 
nm; 

b.  Neodymium-doped  (other  than 
glass)  lasers: 

b.l.  Having  an  output  wavelength 
between  1,000  nm  and  1,100  nm,  being 
pulse-excited  and  Q-switched  with  a 
pulse  duration  equal  to  or  greater  than 
1  ns,  and  having  a  single-transverse 
mode  output  having  an  average  output 
power  exceeding  40  W; 

b. 2.  Operating  at  a  wavelength 
between  1,000  nm  and  1,100  nm  and 
incorporating  frequency  doubling  giving 
an  output  wavelength  between  500  nm 
and  550  nm  with  an  average  power  at 
the  doubled  frequency  (new 
wavelength)  of  greater  than  40  W; 

c.  Tunable  pulsed  dye  laser  amplifiers 
and  oscillators,  except  single  mode 
oscillators,  with  an  average  power 
output  of  greater  than  30  W,  a  repetition 
rate  greater  than  1  kHz,  a  pulse  width 
less  than  100  ns,  and  a  wavelength 
between  300  nm  and  800  nm; 

d.  Alexandrite  lasers  with  a 
bandwidth  of  0.005  nm  or  less,  a 
repetition  rate  of  greater  than  125  Hz, 
and  an  average  power  output  greater 
than  30  W  operating  at  wavelengths 
between  720  nm  to  800  nm; 

e.  Pulsed  carbon  dioxide  lasers  with 
a  repetition  rate  greater  than  250  Hz,  an 
average  power  output  of  greater  than 
500  W,  and  a  pulse  of  less  than  200  ns 
operating  at  wavelengths  between  9,000 
nm  and  11,000  nm; 

Note:  6A50.e  does  not  control  the  higher 
power  (typically  1  kW  to  5  kW)  industrial 
CO2  lasers  used  in  applications  such  as 
cutting  and  welding,  since  such  lasers  are 
either  continuous  wave  or  are  pulsed  with  a 
pulse  width  of  more  than  200  ns. 

f.  Para-hydrogen  Raman  shifters 
designed  to  operate  at  16  pm  output 
wavelength  and  at  a  repetition  rate 
greater  than  250  Hz. 

45.  In  Category  6,  ECCNs  6E01A  and 
6E02A  and  the  Related  ECCNs 
paragraphs  following  ECCNs  6E01A  and 
6E02A  are  revised  to  read  as  follows: 

6E01 A  Technology  according  to  the 
General  Technology  Note  for  the 
“development”  of  equipment,  materials  or 
“software”  controlled  by  6A01, 6A02, 6A03, 
6A04,  6A05, 6A06, 6A07, 6A08,  6B04,  6B05. 
6B07, 6B08,  6C02,  6C04,  6C05,  6001,  6002, 
or  6003. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Reason  for  Control:  NS,  MT,  NP,  and 
FP  (see  Notes) 

GTDR:  Yes,  except  MT,  NP,  and  FP 
(see  Notes) 

GTDU:  No 


GNSG:  Yes,  except  Bulgaria,  Poland, 
Romania,  or  Russia,  for  NP  only  (see 
Notes) 

Notes: 

1.  MT  controls  apply  to  technology  for  the 
“development”  of  equipment  controlled  by 
6A02.a.l,  a.3,  or  a.4, 6A07.b  or  c,  or  6A08. 

MT  controls  on  technology  for  6A08 
equipment  apply  only  when  the  equipment 
is  designed  for  airborne  applications  and  is 
usable  in  the  systems  described  in  §  778.7(a) 
of  this  subchapter. 

2.  FP  controls  for  regional  stability  apply 
to  technology  for  the  “development”  of  items 
controlled  by  6A02.a.l,  a.2,  a.3,  or  c  (see 

§  776.16(b)  of  this  subchapter). 

3.  FP  controls  for  human  rights  apply  to  all 
destinations  except  Australia,  Japan,  New 
Zealand,  and  members  of  NATO  for 
technology  for  the  “development”  of  police- 
model  inured  viewers  controlled  by  6A02.C 
(see  §  776.14  of  this  subchapter). 

4.  NP  controls  apply  to  technology  for  the 
“development”  of  equipment  controlled  by 
6A03.a.2,  a.3,  a.4,  a.5,  or  b.l  or  6A05.a.l.c., 
a.2.a,  a.4.c,  a.6  (argon  ion  lasers  only),  a.7.b, 
c.l.b,  C.2.C.2,  C.2.C.3,  c.2.d.2,  or  d.2.c. 

Related  ECCNs:  See  6E21B  for  MT  controls 
on  technology  for  the  “development”  of 
equipment  controlled  by  6A22, 6A28,  6A29, 
or  6A30.  See  6E40B  for  NP  controls  on 
technology  for  the  “use”  of  cameras  or  lasers 
controlled  by  6A03  or  6A05,  respectively. 

See  6E41B  for  NP  controls  on  technology  for 
the  “development”,  “production”,  or  “use” 
of  cameras  or  lasers  controlled  by  6A43  or 
6A50,  respectively. 

6E02A  Technology  according  to  the 
General  Technology  Note  for  the 
“production”  of  equipment  or  materials 
controlled  by  6A01,  6A02,  6A03, 6A04, 6 AOS, 
6A06,  6A07, 6A08, 6B04,  6B05,  6B07,  6B08, 
6C02,6C04,or6C05. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Reason  for  Control:  NS,  MT,  NP,  and 
FP  (see  Notes) 

GTDR:  Yes,  except  MT,  NP,  and  FP 
(see  Notes) 

GTDU:  No 

GNSG:  Yes,  except  Bulgaria,  Poland, 
Romania,  or  Russia,  for  NP  only  (see 
Notes) 

Notes: 

1.  MT  controls  apply  to  technology  for  the 
“production”  of  equipment  controlled  by 
6A02.a.l,  a.3,  or  a.4, 6A07.b  or  c,  or  6A08. 
MT  controls  on  technology  for  6A08 
equipment  apply  only  when  the  equipment 
is  designed  for  airborne  applications  and  is 
usable  in  the  systems  described  in  §  778.7(a) 
of  this  subchapter. 

2.  FP  controls  for  regional  stability  apply 
to  technology  for  the  “production”  of  items 
controlled  by  6A02.a.l,  a.2,  a.3,  or  c  (see 

§  776.16(b)  of  this  subchapter). 

3.  FP  controls  for  human  rights  apply  to  all 
destinations  except  Australia,  Japan,  New 
Zealand,  and  members  of  NATO  for 
technology  for  the  “production”  of  police- 
model  infrared  viewers  controlled  by  6A02.C 
(see  §  776.14  of  this  subchapter). 


4.  NP  controls  apply  to  technology  for  the 
“production”  of  equipment  controlled  by 
6A03.a.2,  a.3,  a.4,  a.5,  or  b.l  or  6A05.a.l.c., 
a.2.a,  a.4.c,  a.6  (argon  ion  lasers  only),  a.7.b, 
c.l.b,  C.2.C.2,  C.2.C.3,  c.2.d.2,  or  d.2.c. 

Related  ECCNs:  See  6A22B  for  MT  controls 
on  technology  for  the  “production”  of 
equipment  controlled  by  6A22, 6A28, 6A29, 
or  6A30.  See  6E40B  for  NP  controls  on  ' 
technology  for  the  “use”  of  cameras  or  lasers 
controlled  by  6A03  or  6 AOS,  respectively. 

See  6E41B  for  NP  controls  on  technology  for 
the  “development”,  “production”,  or  “use” 
of  cameras  or  lasers  controlled  by  6A43  or 
6A50,  respectively. 

46.  In  Category  6,  new  ECCNs  6E40B 
and  6E41B  are  added  immediately 
following  ECCN  6E23B  to  read  as 
follows: 

6E40B  Technology  for  the  “use”  of 
equipment  controlled  by  6A03.a.2,  a.3,  a.4, 
a.5,  or  b.l  or  6A05.a.1.c.,  a.2.a,  a.4.c,  a.6 
(argon  ion  lasers  only),  a.7.b,  c.1.b,  C.2.C.2, 
C.2.C.3,  c.2.d.2,  or  d.2.c. 

Requirements 

Validated  License  Required: 
QSTVWYZ. 

Reason  for  Control:  NP 
GTDR:  No 
GTDU:  No 
GNSG:  Yes 

6E41 B  Technology  for  the  “development”, 
“production”,  or  “use”  of  equipment 
controlled  by  6A43, 6A44,  or  6A50. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Reason  for  Control:  NP 
GTDR:  No 
GTDU:  No 
GNSG:  Yes 

47.  In  Category  9,  ECCN  9B26  is 
revised  to  read  as  follows: 

9B26B  Other  vibration  test  equipment 
Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  Value 

Reason  for  Control:  MT,  NP  (see  Note) 
GLV:  $0  for  9B26.a;  $3000  for  9B26.b 
GCT:  No 
GFW:  No 
GNSG:  No 

Note:  NP  controls  apply  to  vibration  test 
equipment  and  feedbad:  or  closed  loop  test 
equipment  described  in  9B26.a. 

List  of  Items  Controlled 

a.  Vibration  test  equipment  using 
digital  control  techniques,  and  feedback 
or  closed  loop  test  equipment  therefor, 
capable  of  vibrating  a  system  at  10  g 
RMS  or  more  between  20  Hz  and  2,000 
Hz  and  imparting  forces  of  50  kN 
(11,250  lbs.)  or  greater. 

Note:  The  term  “digital  control”  refers  to 
equipment,  the  functions  of  which  are,  partly 
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or  entirely,  automatically  controlled  by 
storH  and  digitally  cod^  electrical  signals. 

b.  Environmental  chambers  and 
anechoic  chambers: 

b.l.  Environmental  chambers  and 
anechoic  chambers  capable  of 
simulating  the  following  flight 
conditions: 

b.l.a.  Altitude  of  15,000  meters  or 
greater,  or 

b.l.b.  Temperature  of  at  least  minus 
50  degrees  C  to  plus  125  degrees  C;  and 
either 

b.l.c.  Vibration  environments  of  10  g 
RMS  or  greater  between  20  Hz  and  2,000 
Hz  imparting  forces  of  5  kN  or  greater, 
for  environmental  chambers:  or 
b.l.d.  Acoustic  environments  at  an 
overall  soimd  pressure  level  of  140  dB 
or  greater  (referenced  to  2  x  10-’  N  per 
square  meter)  or  with  a  rated  power 
output  of  4  kiloWatts  or  greater,  for 
anedioic  chambers. 

48.  In  Category  9,  ECCN  9D24B  is 
revised  to  read  as  follows: 

9D24B  “Software",  specially  designed  or 
modified  for  the  "devetopmenf 
"production",  or  “use”  of  propulsion 
systenrts  and  equipment  controlled  by  9A21, 
9A22, 9A23,  9A24, 9B21, 9B25,  9B26,  or 
9B27,  and  “software”,  n.e.8.,  specially 
designed  or  modified  for  the  "use"  of 
equipment  controlled  by  9B01, 9B02, 9B03, 
9B04,9B06,  or9B07. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 

Reason  for  Control:  MT,  NP  (see  Note) 
GTDR:  No 
GTDU:  No 
GNSG:  No 

Note:  NP  controls  apply  to  “software”  for 
the  “development”,  “production”,  or  “use” 
of  vibration  test  equipment  and  feedback  or 
closed  loop  test  equipment  controlled  by 
gB26.a. 

49.  In  Category  9,  ECCN  9E21B  is 
revised  to  read  as  follows: 

9E21 B  Technology  for  the  "development”, 
“production”,  or  “use”  of  equipment 
controlled  by  9A21, 9A22,  9A23, 9A24, 9B21, 
9B25, 9B26,  or  9B27,  or  “software” 
controlled  by  9D24,  and  technology  for  the 
“use”  of  equipment  controlled  by  9B01, 
9B02, 9B03, 9B04, 9B06,  or  9B07. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Reason  for  Control:  MT,  NP  (see  Note) 
GTDR:  No 
GTDU:  ^■io 
GNSG:  No 

Note:  NP  controls  apply  to  technology  for 
he  “development”,  “production”,  or  "use” 

>f  vibration  test  equipment  and  feedback  or 


closed  loop  test  equipment  controlled  by 
9B26.a. 

Supplement  No.  3  to  §  799.1  [Amended] 

50.  Supplement  No.  3  to  §  799.1 
(Defmitions)  is  amended  by  adding  the 
following  definitions  in  alphabetical 
order  to  read  as  follows: 

Supplement  No.  3  to  §  799.1  Definitions 

*  9  *  *  • 

Part  program  (Cat.  2) — An  ordered  set  of 
instructions  that  is  in  a  language  and  in  a 
format  required  to  cause  operations  to  be 
effected  under  automatic  control  and  that  is 
either  written  in  the  form  of  a  machine 
program  on  an  input  medium  or  prepared  as 
input  data  for  processing  in  a  computer  to 
obtain  a  machine  program  (Ref.  ISO  2806- 
1980). 

*  •  •  *  * 

Positioning  accuracy  (Cat  2) — ^The 
positioning  acauecy  of  “numerically 
controlled”  machine  tools  is  to  be 
determined  and  presented  in  accordance 
with  ISO/DIS  230/2,  paragraph  2.13,  in 
conjunction  with  the  requirements  below: 

a.  Test  conditions  (paragraph  3): 

1.  For  12  hours  bef^  and  during 
measurements,  the  machine  tool  and 
accuracy  measuring  equipment  will  be  kept 
at  the  same  ambient  temperature.  During  the 
pre-meas\jxement  time  the  slides  of  the 
machine  will  be  continuously  cycled  in  the 
same  manner  that  the  accuracy 
measurements  will  be  taken: 

2.  The  machine  shall  be  equipped  with  any 
mechanical,  electronic,  or  software 
compensation  to  be  exported  with  the 
machine; 

3.  Accuracy  of  measuring  equipment  for 
the  measurements  shall  be  at  least  four  times 
more  accurate  than  the  expected  machine 
tool  accuracy; 

4.  Power  supply  for  slide  drives  shall  be  as 
follows: 

a.  Line  voltage  variation  shall  exceed  ±10% 
of  nominal  rat^  voltage; 

b.  Frequency  variation  shall  not  exceed  ±2 
Hz  of  normal  frequency; 

c.  Lineouts  or  interrupted  service  are  not 
permitted. 

b.  Test  program  (paragraph  4): 

1.  Feed  rate  (velocity  of  slides)  during 
measurement  shall  be  the  rapid  traverse  rate; 

Note:  In  case  of  machine  tools  that  generate 
optical  quality  surfaces,  the  feedrate  shall  be 
equal  to  or  less  than  50  mm  per  minute. 

2.  Measurements  shall  be  made  in  an 
incremental  manner  from  one  limit  of  the 
axis  travel  to  the  other  without  returning  to 
the  starting  position  for  each  move  to  the 
target  position; 

3.  Axes  not  being  measured  shall  be 
retained  at  mid  travel  during  test  of  an  axis. 

c  Presentation  of  test  results  (paragraph  2): 
The  results  of  the  measurement  must 
include: 

1.  Position  accuracy  (Ah  and 

2.  The  mean  revers^  error  (B). 

***** 

Sensors  (Cat.  6) — Detectors  of  a 
physical  phenomenon,  the  output  of 
which  (after  conversion  into  a  signal 


that  can  be  interpreted  by  a  controller) 
is  able  to  generate  “programs”  or  modify 
programmed  instructions  or  numerical 
program  data.  This  includes  “sensors” 
with  machine  vision,  infrared  imaging, 
acoustical  imaging,  tactile  feel,  inertial 
position  measuring,  optical  or  acoustic 
ranging  or  force  or  torque  measuring 
capabilities. 

***** 

Supplement  No.  1  to  § 799.2  [Amended] 

51.  Supplement  No.  1  to  §  799.2 
(Interpretations)  is  amended  by 
removing  and  reserving  Interpretation  1. 

Dated:  February  25, 1994. 

Iain  S.  Baird, 

Deputy  Assistant  Secretary  for  Export 
Administration. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Release  Nos.  33-7046;  34-33702;  File  No. 
S7-18-87] 

Short  Selling  in  Connection  With  a 
Public  Offering 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  announced 
the  permanent  adoption  of  rule  lOb-21 
under  the  Securities  Exchange  Act  of 
1934.  The  Commission  adopted  rule 
lOb-21  on  a  temporary  basis  in  1988. 
Rule  1  Ob-21  is  designed  to  prevent 
manipulative  short  sales  of  an  equity 
security  in  anticipation  of  a  public 
offering  by  prohibiting  the  covering  of 
such  short  sales  with  securities 
purchased  in  the  offering.  The 
Commission  has  determined  to  remove 
the  “Temporary”  designation  from  rule 
lOb-21  b^use  the  rule  continues  to 
serve  an  important  purpose  in 
preventing  manipulative  conduct  during 
offerings. 

EFFECTIVE  DATE:  March  9, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  M. 
Blair  Corkran,  Senior  Special  Counsel, 
or  Elisa  A.  D.  Metzger,  Attorney- 
Adviser,  at  (202)  272-2848,  Office  of 
Trading  Practices,  Division  of  Market 
Regulation,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

In  August  1988,  the  Commission 
adopted  on  a  temporary  basis  rule  10b- 
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21(T)  1  (“rule  10l>-21(T)”  or  “rule”) 
under  the  Seciuities  ^change  Act  of 
1934  (“Exchange  Act”),2  which  is 
designed  to  prevent  manipulative  short 
selling  of  seciirities  in  anticipation  of  a 
public  offering  of  the  same  securities.^ 
The  rule  prohibits  a  person  from  selling 
short  an  equity  security  (and  any 
security  of  the  same  class)  that  is  being 
offered  for  cash  pursuant  to  a 
registration  statement  filed  imder  the 
Securities  Act  of  1933  (“Seoirities 
Act”)  *  from  the  time  that  the 
registration  statement  is  filed  until  the 
securities  are  available  for  sale,  if  such 
short  sale  is  covered  with  offered 
securities  purchased  from  a  broker- 
dealer  participating  in  the  offering.* 

The  NASD  Petition  and  the  adoption 
of  the  rule  by  the  Commission  were 
based  on  concerns  relating  to  certain 
short  selling  prior  to  a  public  offering. 
Short  sales  immediately  prior  to  an 
offering  of  a  security  may  result  in  a 
decrease  in  the  price  of  the  security  and 
consequently  a  lower  offering  price.  The 
short  sellers  may  then  seek  to  cover 
their  short  positions  and  realize  a  profit 
by  purchasing  securities  in  the  offering 
at  the  reduced  price.  Persons  selling 
short  in  anticipation  of  a  public  offering 
are  not  subject  to  the  usual  market  risk 
because  they  can  cover  their  short 
position  from  a  pool  of  securities 
obtainable  from  identifiable  sources  at  a 
fixed,  and  generally  lower,  price.  This 
type  of  short  selling,  coupled  with 
covering  from  the  offering,  adversely 
affects  issuers.  A  decrease  in  price 
resulting  from  these  imlawful  short 
sales  deprives  the  issuer  of  offering 
proceeds  that  would  have  been  realized 
had  the  market  not  been  subject  to  such 
short  selling.  This  activity  can  be 
detrimental  to  the  capital  raising 
process.8 

II.  Experience  Under  the  Rule 
The  Commission’s  staff  prepared  a 
statistical  analysis  of  non-initial  public 
offerings  of  securities  listed  for 
quotation  on  the  NASD’s  NASDAQ 
system  and  listed  for  trading  on  the  New 
York  Stock  Exchange,  Inc.  (“NYSE”) 
during  the  period  from  January  1, 1986 


'  17  CTR  240.10b-21(T). 

J 15  U.S.C.  78a  etseq. 

3  Securities  Exchange  Act  Release  No.  26028 
(August  25. 1988).  53  FR  33455  (“Adopting 
Release”).  The  Commission  adopted  the  Rule  in 
response  to  a  petition  for  rulemaking  (“NASD 
Petition”)  filed  by  the  National  Association  of 
Securities  Dealers,  Inc.  (“NASD”).  See  also 
Securities  Exchange  Act  Release  No.  24485  (May 
20, 1987),  52  FR  19885  (“1987  Proposing  Release”). 

<15  U.S.C.  77a  et  seq. 

>The  rule  also  applies  to  equity  securities  sold 
pursuant  to  Regulation  A  under  the  Securities  Act 
See  17  CFR  239.90. 

*See  Adopting  Release,  53  FR  at  33456. 


through  December  31, 1990.  The  stafr 
concluded  that  there  was  no  statistical 
evidence  that  rule  10b-21(T)  had  an 
impact  on  stock  price  patterns  aroimd 
the  time  of  offerings. 

While  statistical  evidence  of  the 
impact  of  rule  10b-21(T)  on  pre-offering 
price  performance  is  not  dispositive,  the 
NASD,  NYSE  and  American  Stock 
Exchange,  Inc.  continue  to  support  the 
rule.  These  self-regulatory  organizations 
have  implemented  surveillance  systems 
that  are  designed  to  detect  questionable 
market  activities,  including  those 
involving  short  sales,  prior  to  an 
offering.  Others  also  have  commented 
favorably  on  rule  10b-21(T)  in  other 
contexts.^ 

The  Commission  does  not  have  any 
evidence  that  the  Rule  adversely  affects 
legitimate  market  activities.  The  Rule 
does  not  proscribe  short  selling  at  any 
time,  nor  does  it  prohibit  the  covering 
of  short  sales  with  securities  purchased 
in  the  open  market.  Moreover,  the  Rule 
does  not  prevent  using  securities 
acquired  in  a  public  offering  to  cover 
short  sales  effected  before  the 
registration  statement  was  filed.  The 
Rule  is  narrowly  drawn  to  impede  only 
the  particular  practice  of  short  selling  in 
anticipation  of  a  public  offering  and 
covering  those  short  sales  with 
securities  purchased  in  the  offering.  The 
Commission  views  such  short  sales  as 
manipulative  and  destructive  of  capital 
formation  activities  by  issuers.  For  these 
reasons,  the  Commission  has 
determined  to  remove  the  “Temporary” 
designation  from  the  rule.® 


^  See  Letter  from  )obn  F.  Olson,  Chair  Federal 
Regulation  of  Securities  Committee  and  Robert 
Todd  Lang,  Chair  Subcommittee  on  Proxy 
Solicitations  and  Tender  Offers,  American  Bar 
Association,  to  Jonathan  G.  Katz,  Secretary,  SEC 
(October  4, 1991);  Letter  from  Guy  W,  Adams, 

Hecco  Ventures  Management  Inc.,  to  Jonathan  G. 
Katz,  Secretary,  SEC  (August  22, 1991);  and  Letter 
bom  Sullivan  &  Cromwell,  to  Jonathan  G.  Katz, 
Secretary,  SEC  (August  22. 1991)  regarding  Concept 
Release  on  Public  Disclosure  of  Material  Short 
Positions,  Securities  Exchange  Act  Release  No. 
29278  (June  7, 1991)  56  FR  27280.  These  letters  are 
publicly  available  for  inspection  and  copying  in 
File  No.  S7-20-91  in  the  Commission’s  Public 
Reference  Room. 

In  response  to  the  1987  Proposing  Release,  the 
Commission  received  36  comment  letters,  the 
majority  of  which  supported  the  adoption  of  the 
Rule.  These  comment  letters,  as  well  as  a  summary 
of  the  comment  letters  prepared  by  the  Division  of 
Market  Regulation,  are  available  for  public 
inspection  and  copying  at  the  Commission’s  Public 
Reference  Room.  See  File  No.  S7-18-87. 

*The  Commission  previously  solicited  comment 
on  adoption  of  the  rule  on  a  permanent  basis.  Since 
removing  the  “Temporary"  designation  does  not  in 
any  way  alter  the  Rule  substantively  or 
procedurally,  the  Commission  is  not  seeking 
comment  on  this  change. 


m.  Effects  on  Competition 

Section  23(a)(2)  of  the  Exchange  Acts 
requires  the  Commission,  in  adopting 
rules  under  the  Exchange  Act,  to 
consider  the  anti-competitive  effects  of 
such  rules,  if  any,  and  to  balance  any 
impact  against  the  regulatory  benefits 
gained  in  terms  of  furthering  the 
purposes  of  the  Exchange  Act.  The 
Commission  has  considered  the  revision 
in  light  of  the  standard  cited  in  section 
23(a)(2)  and  believes  that  permanent 
adoption  of  the  rule  will  not  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
Exchange  Act. 

Statutory  Authority  and  Text  of  Rule 
Amendment 

List  of  Subjects  in  17  CFR  Part  240 

Broker-dealers,  Fraud,  Issuers, 
Reporting  and  recordkeeping 
requirements.  Securities.  . 

For  the  reasons  set  out  in  the 
preamble,  title  17,  chapter  II  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  part  240 
is  amended  by  revising  the  specific 
authority  for  §  240.10b-21(T)  to  read  as 
follows; 

Authority:  15  U.S.C.  77c,  77d.  77g.  77j. 
77s,  77eee,  77ggg,  77nnn,  77sss.  77ttt.  78c, 
78d,  781,  78).  78l,  78m,  78n,  78o,  78p,  78s, 
78w,  78x.  78//(d),  79q,  79t.  80a-20,  80a-23. 
80a-29.  80a-37,  80b-3.  80b-4  and  80b-ll. 
unless  otherwise  noted. 
***** 

Section  240.10b-21  also  issued  under  15 
U.S.C.  78b,  78c.  78i(a)(6).  78j(a),  78j(b). 
78o(c).  78w(a),  and  78dd(a); 

***** 

§240.1  Ob-21  (T)  [Amended] 

2.  Section  240.10b-21(T)  is  amended 
by  removing  the  “(T)”  following  the 
section  number. 

Dated:  March  2, 1994. 

By  the  (Dommission. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc.  94-5374  Filed  3-8-94;  8:45  am] 
BILUNG  CODE  801(M>1-«I 


•  15  U.S.C.  78w(a)(2). 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  172 
[Docket  Na  85F-01 76] 

Food  Additives  Permitted  for  Direct 
Addition  to  Food  for  Human 
Consumption;  Synthetic  Petroleum 
Wax 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  synthetic  petroleum  wax 
prepared  by  copolymerization  of 
ethylene  with  linear  (C3  to  C12)  alpha- 
olefins  in  or  on  food.  This  action  is  in 
response  to  a  petition  filed  by  Petrolite 
Corp. 

DATES:  Elffective  March  9, 1994;  written 
objections  and  requests  for  a  hearing  by 
April  8, 1994. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Eh^g  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 

Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Aydin  Orstan,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-217),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-254-9515. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
May  17, 1985  (50  FR  20625),  FDA 
annoimced  that  a  food  additive  petition 
(FAP  5A3849)  had  been  filed  by 
Petrolite  Corp.,  369  Marshall  Ave.,  St. 
Louis,  MO  63119-1897,  proposing  that 
§  172.888  Synthetic  petroleum  wax  (21 
CFR  172.888)  be  amended  to  provide  for 
the  safe  use  in  or  on  food  of  sjmthetic 
petroleum  wax  prepared  by 
copolymerization  of  ethylene  with 
higher  alpha  olefins. 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  food 
additive  is  more  accurately  described  as 
synthetic  petroleum  wax  prepared  by 
copolymerization  of  ethylene  with 
linear  (C3  to  Cja)  alpha-olefins.  The 
agency  also  concludes  that  the  proposed 
food  use  of  this  additive  is  safe  and  that 
§  172.888  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 


inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  enviromnent,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  April  8, 1994,  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
number^  objection  on  which  a  hearing 
is  requested  shall  sfiecifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  172 

Food  additives.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  172  is 
amended  as  follows: 


PART  172— FOOD  ADDITIVES 
PERMITTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN 
CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  1 72  continues  to  read  as  follows: 

Authority:  Secs.  201, 401,  402, 409,  701, 
721  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C  321,  341,  342,  348,  371,  379e). 

2.  Section  172.888  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  172.888  Synthetic  petroleum  wax. 
***** 

(a)  Synthetic  petroleum  wax  is  a 
mixture  of  solid  hydrocarbons, 
paraffinic  in  nature,  prepared  by  either 
catalytic  polymerization  of  ethylene  or 
copolymerization  of  ethylene  with 
linear  (C3  to  C12)  alpha-olefins,  and 
refined  to  meet  the  specifications 
prescribed  in  this  section. 
***** 

Dated:  February  25, 1994. 

Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc.  94-5321  Filed  3-8-94;  8:45  ami 
BILUNG  CODC  41t0-01-F 


21  CFR  Part  177 

[Docket  No.  88F-0199] 

Indirect  Food  Additives:  Polymers 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  ethylene-octene 
copolymers,  ethylene-octene-hexene 
copolymers,  ethylene-octene-butene 
copolymers,  ethylene-octene-propylene 
copolymers,  and  ethylene-octene-4- 
methylpentene-1  copolymers,  which 
contain  not  less  than  80  weight  percent 
of  polymer  units  derived  from  ethylene, 
as  articles  or  components  of  articles  for 
use  in  contact  with  food.  This  action  is 
in  response  to  a  petition  filed  by  the 
Dow  Chemical  Co. 

DATES:  Effective  March  9, 1994;  written 
objections  and  requests  for  a  hearing  by 
April  8, 1994. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Dnig  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 

Rockville,  MD  20857. 

FURTHER  INFORMATION  CONTACT:  Vir  D. 
Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216),  Food  and 
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Drug  Administration,  200  C  St.  SVV., 
Washington.  DC  20204,  202-254-9500. 
SUPPLEMCNTARV  iNfORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
June  24, 1988  (53  FR  23798),  FDA 
announced  that  a  food  additive  petition 
(FAP  8B4091)  had  been  filed  by  the 
Dow  Chemical  Co.,  1803  Bldg.,  Door  7, 
Midland,  MI  48674,  proposing  that  the 
food  additive  regulations  be  amended  in 
§  177.1520  Olefin  polymers  (21  CFR 
177.1520)  to  provide  for  the  safe  use  of 
ethylene-octene  copolymers,  ethylene- 
octene-hexene  copolymers,  ethylene- 
octene-butene  copolymers,  ethylene- 
octene-propylene  copolymers,  and 
ethylene-octene-4-methylpentene-l 
copolymers,  which  contain  not  less  than 
75  weight  percent  of  polymer  units 
derived  from  ethylene,  as  articles  or 
components  of  articles  for  use  in  contact 
with  food. 

The  notice  stated  that  the  cc^i>mers, 
which  are  the  subject  of  this  action, 
would  contain  not  less  than  75  weight 
percent  of  polymer  units  derived  from 
ethylene.  Upon  review  of  the  data 
presented  in  the  petition  and 
subsequent  amendments,  FDA 
determines  that  the  subject  copolymers 
should  contain  not  less  than  80  weight 
percent  of  polymer  units  derived  from 
ethylene.  The  attached  order  reflects 
this  change. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed  use 
of  the  additives  is  safe  and  that  the 
regulations  in  §  177.1520  should  be 
amended  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the 
documents  that  FDA  crmsidered  and 
relied  upon  in  reaching  its  decisicm  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutriticai  by  appointment 
with  the  information  contact  persrm 


listed  above.  As  provided  in  21  CFR 
171.1(h),  the  ageiKiy  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency’s  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may.  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  April  8, 1994,  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
number^  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  ri^t  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 


found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  177 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  177  is 
amended  as  follows; 

PART  177— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

1.  The  authority  citation  for  21  CFR 
part  177  continues  to  read  as  follows: 

Authority:  Secs.  201, 402,  409,  721  of  the 
Federal  Fo^,  Drug,  and  Cosmetic  Act  (21 
U.S.C  321,  342,  348,  379e). 

2.  Section  177.1520  is  amended  by 
adding  a  new  paragraph  (a)(3)(i)(e),  and 
in  the  table  in  paragraph  (c)  by 
redesignating  item“3.1”  in  the  first 
column  as  item  “3.1a”  and  revising  it, 
and  by  adding  a  new  item  ''3.1b”  to  read 
as  follows; 

§177.1520  Olefin  polymers. 

*  *  *  «  * 

(a)  *  *  * 

(3)*  •  * 

(i)*  *  * 

(e)  Olefin  basic  copolyiners 
manufactured  by  the  catalytic 
polymerization  of  ethylene  and  octene- 
1,  or  ethylene,  octene-1,  and  either 
hexene-1,  butene-1,  propylene,  or  4- 
methylpentene-1  shall  contain  not  less 
than  80  weight  percent  of  polymer  units 
derived  from  ethylene. 

•  «  •  *  * 

(c)  *  *  * 
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Olefin  Polymers 

Density 

Melting  point  (MP)  or 
softening  point  (SP) 
(Degrees  Centigrade) 

Maximum  extractable 
fraction  (expressed  as 
percent  by  weight  of 
polymer)  in  /V-hexane  at 
specified  temperatures 

Meuimum  soluble 
fraction  (expressed  as 
percent  by  weight  of 
polymer)  in  xylene  at 
specified  temperatures 

•  • 

3.1a  Olefin  copolymers  described  in  paragraph 

0.85-1.00  ... 

* 

5.5  pet  at  50°  C  . 

30  pet  at  25*  C 

(a)(3)(i)  of  this  section  for  use  in  articles  that 
contact  food  except  for  articles  used  for  pack¬ 
ing  or  holding  food  during  cooking;  except 
olefin  copolymers  desaibed  in  paragraph 
(a)(3)(i)(e)  of  this  section  and  listed  in  item 
3.1b  of  this  table. 

3.1b  Olefin  copolymers  described  in  paragraph  0.9-1.00  .  Do .  Do. 

(a)(3)(i)(e)  of  this  section  for  use  in  contact 
with  food  only  under  conditions  of  use  D,  E, 

F,  G,  and  H  described  in  §  176.170(c)  of  this 

chapter,  Table  2.  ' 


*  *  *  *  * 

Dated:  February  28, 1994. 

Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

IFR  Doc.  94-5320  Filed  3-8-94;  8:45  am) 
BILUNO  CODE  4160-01-F 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFRPart90 
[OoD  Instruction  7045.18] 

Collection  of  Indebtedness  Due  the 
United  States 

AGENCY:  Office  of  the  Secretary  of 
Defens^,  DoD. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Defense 
hereby  removes  32  CFR  part  90 
concerning  collection  of  indebtedness. 
This  part  has  served  the  purpose  for 
which  it  was  intended  and  is  no  longer 
valid. 

EFFECTIVE  DATE:  March  9, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

L.  M.  Bynum,  Correspondence  and 
Directives  Directorate,  1155  Defense 
Pentagon,  Washington,  DC  20301-1155, 
(703) 697-4111. 

SUPPLEMENTARY  INFORMATION: 
Department  of  Defense  information  on 
this  subject  may  be  found  in  DoD 
7000.14-R,  Volume  5.  This  document 
may  be  obtained,  at  cost,  from  tbe 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road, 
Springfield,  VA  22161. 

List  of  Subjects  in  32  CFR  Part  90 

Claims,  Government  employees. 
Military  personnel,  Wages. 


PART  90— [REMOVED] 

Accordingly,  by  the  authority  of  10 
U.S.C.  301,  32  CFR  part  90  is  removed. 

Dated;  March  3, 1994. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

IFR  Doc.  94-5330  Filed  3-8-94;  8:45  am) 
BILUNO  CODE  S000-04-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300319A:  FRL-4760-2] 

RIN  2070-AB78 

Alkyl  (C12-C20)  Methacrylate* 
Methacrylic  Acid  Copolymer; 

Tolerance  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  document  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  alkyl  (C12-C20) 
methacrylate-methacrylic  acid 
copolymer  when  used  as  an  inert 
ingredient  (stabilizer;  component  of 
spray  drift  retardant)  in  pesticide 
formulations  applied  to  growing  crops 
only.  Allied  Colloids,  Inc.,  requested 
this  regulation. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  March  9, 1994. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  (OPP- 
300319A1,  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency.  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  A  copy  of  any 


objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  request  to:  Rm.  1132,  #2, 

1921  Jefferson  Davis  Hwy.,  Arlington, 

VA  22202.  Fees  accompanying 
objections  shall  be  labeled  “Tolerance 
Petition  Fees”  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Connie  Welch,  Registration 
Division  (7505W),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  2800  Crystal 
Drive,  North  Tower,  6th  Floor, 

Arlington,  VA  22202,  (703)-308-8320. 
'SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  12, 1994  (59 
FR 1700),  EPA  issued  a  proposed  rule 
that  gave  notice  that  Allied  Colloids, 
Inc.,  P.O.  Box  820,  Suffolk,  VA  23434, 
had  submitted  pesticide  petition  (PP) 
4E4277  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  346a(e)), 
propose  to  amend  40  CFR  180.1001(d) 
by  establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  alkyl  (C12-C20)  methacrylate- 
methacrylic  acid  copolymer  when  used 
as  a  stabilizer  or  component  of  spray 
drift  retardant  in  pesticide  formulations 
applied  to  growing  crops  only. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
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in  40  CFR  153.125  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own); 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  “inert”  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  resp>onse  to  the  propmsed 
rule. 

The  data  submitted  relevant  to  the 
proposal  and  other  relevant  material 
have  been  evaluated  and  discussed  in 
the  proposed  rule.  Based  on  the  data 
and  information  considered,  the  Agency 
concludes  that  the  tolerance  exemption 
will  protect  the  public  health. 

Therefore,  the  tolerance  exemption  is 
established  as  set  forth  below. 

Any  pwrson  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  ftwr  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 

inert  irrgredlents 


statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor’s  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  wrill  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  “significant”  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  order  defines  a  “significant 
regulatory  action”  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  “economically 
significant”);  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
gremts,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 


the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  “significant”  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
econcHnic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeepinr 
requirements. 

Dated:  February  28, 1994. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— (AMENDED] 

1.  The  authority  citation  for  part  18C 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  In  §  180.1001,  by  amending 
paragraph  (d)  in  the  table  therein  by 
adding  and  alphabetically  inserting  thr 
following  inert  ingredient,  to  read  as 
follows: 

§  180.1001  Exemptions  from  the 
requirement  of  a  toleranca 
*  *  *  *  « 

(d)  *  *  • 


Alkyl  (Ci2  -  C20)  methacrylate-methacrylic  acid  copoly¬ 
mer;  minimum  molecular  weight  11,900.. 


Stabilizer;  component  of  spray  drift  retardant. 
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IFR  Doc.  94-5296  Filed  3-8-94;  8;45  am) 
BILUNQ  CODE  e560-60-F 


40  CFR  Part  180 
[OPP-300318A;  FRL-4760-0] 

RIN  2070-AB78 

Maleic  Acid  Monoethyl  Ester-Vinyl 
Methyl  Ether  Copolymer,  Maleic  Acid 
Monoisopropyl  Ester-Vinyl  Methyl 
Ether  Copolymer,  Maleic  Acid 
Monobutyl  Ester-Vinyl  Methyl  Ether 
Copolymer,  Tolerance  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  document  establishes 
exemptions  from  the  requirement  of  a 
tolerance  for  residues  of  maleic  acid 
monoethyl  ester-vinyl  methyl  ether 
copolymer,  maleic  acid  monoisopropyl 
ester-vinyl  methyl  ether  copolymer,  and 
maleic  'acid  monobutyl  ester-vinyl 
methyl  ether  copolymer  when  used  as 
inert  ingredients  (seed-coating 
adhesives,  gels,  and  antitremspirants)  in 
pesticide  formulations  applied  to 
growing  crops,  raw  agricultural 
commodities  after  harvest,  and  animals. 
International  Specialty  Products 
requested  this  regulation. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  March  9, 1994. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  (OPP- 
300318A1,  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  request  to:  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail;  Connie  Welch,  Registration 
Division  (7505W),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 


and  telephone  number:  2800  Crystal 
Drive,  North  Tower,  6th  Floor, 

Arlington,  VA  22202,  (703)-308-8320. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  12, 1994  (59 
FR  1702),  EPA  issued  a  proposed  rule 
that  gave  notice  that  International 
Specialty  Products,  1361  Alps  Rd., 
Wayne,  NJ  07470,  had  submitted  to  EPA 
the  following  pesticide  petitions  (PPs): 

(1)  3E4243,  maleic  acid  monoethyl 
ester-vinyl  methyl  ether  copolymer;  (2) 
3E4248,  maleic  acid  monisopropyl 
ester-vinyl  methyl  ether  copolymer;  and 
(3)  3E4247,  maleic  acid  monobutyl 
ester-vinyl  methyl  ether  copolymer 
requesting  that  the  Administrator 
pursuant  to  section  408(e)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  21  U.S.C. 
346a(e),  propose  to  amend  40  CFR 
180.1001(c)  and  (e)  by  establishing 
exemptions  from  the  requirement  of  a 
tolerance  for  residues  of  these 
copolymers  when  used  as  inert 
ingredients  (seed-coating  adhesives, 
gels,  and  antitranspirants)  in  pesticide 
formulations  applied  to  growing  crops 
or  to  raw  agricultural  commodities  after 
harvest,  and  to  animals. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  “inert”  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  relevant  to  the 
proposal  and  other  relevant  material 
have  been  evaluated  and  discussed  in 
the  proposed  rule.  Based  on  the  data 
and  information  considered,  the  Agency 
concludes  that  the  tolerance  exemptions 
will  protect  the  public  health. 

Therefore,  the  tolerance  exemptions  are 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 


objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specifr  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor’s  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  “significant”  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  order  defines  a  “significant 
regulatory  action”  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  “economically 
significeint”);  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  “significant”  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
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or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 

FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 

and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  28, 1994. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.1001,  by  amending 
paragraphs  (c)  and  (e)  in  the  tables 
therein  by  adding  and  alphabetically 
inserting  the  following  inert  ingredients, 
to  read  as  follows: 

§  180.1001  Exemptions  from  the 
requirement  of  a  tolerance. 

***** 

(c)*  *  * 

Inert  ingredients 

Limits 

Uses 

Maleic  acid  monoethyl  ester-vinyl  methyl  ether  copoly-  . : . 

mer,  CAS  No.  25087-06-3,  minimum  average  mo¬ 
lecular  weight  46,000. 

Maleic  acid  monoisopropyl  ester-vinyl  methyl  ether  . 

copolymer,  CAS  No.  31307-95-6,  minimum  average 
molecular  weight  49,000. 

Maleic  acid  nwnobutyl  ester-vinyl  methyl  ether  copoly-  . 

mer,  CAS  No.  25119-68-0,  minimum  average  mo¬ 
lecular  weight  52,000.. 

.  Seed-coating  adhesive,  gel,  and  antitranspirant. 

Seed-coating  adhesive,  gel,  and  antitranspirant. 

,.  Seed-coating  adhesive,  gel,  and  antitranspirant. 

***** 

(e)  *  *  * 

- 

Inert  ingredients 

Limits 

Uses 

Maleic  acid  monoethyl  ester-vinyl  methyl  ether  copoly-  .  Seed-coating  adhesive,  gel,  and  antitranspirant. 

mer,  CAS  No.  25087-06-3,  minimum  average  mo¬ 
lecular  weight  46,000. 

Maleic  acid  monoisopropyl  ester-vinyl  methyl  ether  .  Seed-coating  adhesive,  gel,  and  antitranspirant. 

copolymer,  CAS  No.  31307-95-6,  minimum  average 
molecular  weight  49,000. 

Maleic  acid  monobutyl  ester-vinyl  methyl  ether  copoly-  .  Seed-coating  adhesive,  gel,  and  antitranspirant. 

mer,  CAS  No.  25119-68-0,  minimum  average  mo¬ 
lecular  weight  52,000.. 


[FR  Doc.  94-5295  Filed  3-8-94;  8:45  ami 
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40  CFR  Part  180 
[OPP-300317A;  FRL-4760-4] 

RIN  2070-AB78 

Cross-linked  Polyurea-Type 
Encapsulating  Polymer;  Tolerance  ' 
Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  document  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  cross-linked 
polyurea-type  encapsulating  polymer 


when  used  as  an  inert  ingredient 
(encapsulating  agent)  in  pesticide 
formulations  for  application  to  animals. 
Zeneca  Ag  Products  requested  this 
regulation. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  March  9, 1994. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the^ 
document  control  number,  (OPP- 
300317A1,  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 


(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  request  to:  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  “Tolerance 
Petition  Fees”  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Connie  Welch.  Registration 
Division  (7505W),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  2800  Crystal 
Drive,  North  Tower,  6th  Floor,  , 

Arlington.  VA  22202,  (703)-308-8320. 
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SUPPLEMEtTTARY  INFORMATION:  In  the 
Federal  Register  of  January  12, 1994  (59 
FR  1704),  EPA  issued  a  proposed  rule 
that  gave  notice  that  Zeneca  Ag 
Products,  P.O.  Box  751,  Wilmington,  DE 
19897,  had  submitted  pesticide  i}etition 
(PP)  3E4269  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  21  U.S.C.  346a(e), 
propose  to  amend  40  CFR  180.1001(e) 
by  establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  cross-linked  polyurea-type 
encapsulating  polymer  when  used  as  an 
inert  ingredient  (encapsulating  agent)  in 
pesticide  formulations  for  application  to 
animals. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons:  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose: 
wetting,  spreading,  and  dispersing 
agents:  propellants  in  aerosol 
dispensers:  microencapsulating  agents; 
and  emulsifiers.  The  term  “inert”  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  relevant  to  the 
proposal  and  other  relevant  material 
have  been  evaluated  and  discussed  in 
the  proposed  rule.  Based  on  the  data 
and  information  considered,  the  Agency 
concludes  that  the  tolerance  exemption 
will  protect  the  public  health. 

Therefore,  the  tolerance  exemption  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 


and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor’s  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary:  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  “significant”  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  order  defines  a  “significant 
regulatory  action”  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  “economically 
significant”);  (2)  creating 'serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 


another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof:  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  “significant”  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  fttjm  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  28, 1994. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371.  * 

2.  Section  180.1001(e)  is  amended  by 
adding  and  alphabetically  inserting  the 
inert  ingredient,  to  read  as  follows: 

§180.1001  Exemptions  from  the 
requirement  of  a  tolerance. 
***** 

(e)  *  *  * 


Inert  ingredients 


Limits 


Uses 


Cross-linked  polyurea-type  encapsulating  polymer 


Ertcapsulating  agent 
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(FR  Doc.  94-5294  Filed  3-8-94;  8:45  am) 
BILUNQ  CODE  6560-S0-F 


40  CFR  Part  185 
[OPP-300238A;  FRL-4635-91 
RIN  No.  2070-AB78 

Dicofol;  Revocation  of  Food  Additive 
Toierance 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 


SUMMARY:  EPA  is  revoking  the  food 
additive  tolerance  for  residues  of  the 
pesticide  dicofol  (l,l-6is[p- 
chlorophenyl)-2 ,2 ,2-trichloro-ethanol) 
in  or  on  dried  tea.  This  action  is  being 
taken  because  EPA  has  determined  that 
this  food  additive  regulation  is 
inconsistent  with  the  Delaney  Clause  in 
section  409  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  May  9, 1994. 

ADDRESSES:  Written  objections,  requests 
for  a  hearing,  and/or  requests  of  stays 
identified  by  the  document  control 
number,  OPP-300238A,  must  be 
submitted  by  April  8, 1994  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 

DC  20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  shall  be  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
{7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to:  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees”  and  forwarded  to:  EPA 
Headquarters  Accoimting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251. 

FOR  FURTHER  INFORMATION  CONTACT: 
Niloufar  Nazmi,  Special  Review  Branch 
(7508W),  Special  Review  and 
Reregistration  Division,  Office  of 
Pesticide  Programs,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  3rd  Floor, 
Westfield  Building,  2800  Jefferson  Davis 
Hwy.,  Arlington,  VA,  Telephone:  (703)- 
308-8028. 


SUPPLEMENTARY  INFORMATION: 

I.  Introduction  and  Background 

A.  Introduction 

Dicofol  is  used  to  control  mites  on  tea 
grown  outside  of  the  United  States. 
Although  dicofol  is  not  registered  for 
use  on  tea  in  the  U.S.,  a  food  additive 
regulation  of  45  ppm  (parts  per  million) 
has  been  established  to  cover  residues 
on  imported  tea.  In  1989,  the  State  of 
Cahfomia,  Natural  Resources  Defense 
Council  (NRDC),  Public  Citizen,  the 
AFL-CIO,  and  others  petitioned  the  EPA 
to  revoke  several  food  additive 
regulations,  including  dicofol  on  dried 
tea,  arguing  that  the  food  additive 
regulations  at  issue  violated  the  Delaney 
Clause  in  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA)  (21  U.S.C.  301  et 
seq).  EPA  proposed  to  revoke  this  food 
additive  regulation  (see  the  Federal 
Register  of  October  4, 1991  (56  FR 
50466))  based  on  its  determination  that 
this  food  additive  regulation  is 
inconsistent  with  the  Delaney  Clause 
because  dicofol  induces  cancer  in 
animals  and  this  regulation  permitted 
exposiure  to  dicofol  residues  posing  a 
greater  than  de  minimis  cancer  risk. 
Comments  have  been  filed  in  response 
to  EPA’s  preliminary  determinations 
and  are  addressed  in  this  document. 

B.  Statutory  Background 

The  Federal  Food,  Drug  and  Cosmetic 
Act  (FFDCA)  (21  U.S.C.  301  et  seq.) 
authorizes  the  establishment  of  the 
maximum  permissible  levels  of 
pesticides  in  foods,  which  are  referred 
to  as  “tolerances”  (21  U.S.C.  346(a), 
348).  Without  such  tolerances  or 
exemptions  from  tolerances,  a  food 
containing  pesticide  residues  is 
"adulterated”  imder  section  402  of  the 
FFDCA  and  may  not  legally  be  moved 
in  interstate  commerce  (21  U.S.C.  342). 
Monitoring  and  enforcement  are  carried 
out  by  the  Food  and  Drug 
Administration  (FDA)  and  the  United 
States  Department  of  Agriculture 
(USDA). 

Under  section  408  of  the  FFDCA, 
tolerances  or  exemptions  from 
tolerances  are  established  for  pesticide 
residues  in  raw  agricultural 
commodities  (RAC).  In  setting  these 
tolerances  under  the  FFDCA,  EPA  must 
make  a  finding  that  the  promulgation  of 
the  rule  would  “protect  the  public 
health”  by  considering,  among  other 
things,  the  following:  the  necessity  for 
the  production  of  an  adequate, 
wholesome,  and  economical  food 
supply;  additional  ways  in  which  the 
consumer  may  be  affected  by  the 
pesticide;  and  the  usefulness  of  the 
pesticide  for  which  a  tolerance  is  being 
sought.  (21  U.S.C.  346a(b)).  EPA  has 
interpreted  section  409  as  authorizing 


food  additive  regulations  (sometimes 
referred  to  as  section  409  tolerances)  for 
pesticide  residues  in  processed  foods. 
Under  EPA  policy,  a  food  additive 
regulation  is  needed  if  the  concentration 
of  the  pesticide  residue  in  a  processed 
food,  when  ready  to  eat,  may  be  greater 
than  the  tolerance  prescribed  for  the 
RAC  from  which  the  processed  food  is 
derived,  or  if  the  processed  food  is 
treated  or  comes  in  contact  with  a 
pesticide,  such  as  in  storage  facilities.  If 
the  pesticide  residue  level  results  from 
treatment  of  the  RAC  and  is  at  or  below 
the  section  408  tolerance  level  of  the 
RAC  which  is  being  processed,  the 
"flow-through”  provision  of  FFDCA 
section  402  provides  that  the  section 
408  tolerance  covers  the  pesticide 
residues  in  both  the  RAC  and  resulting 
processed  commodities. 

Before  a  food  additive  regulation  may 
be  established,  section  409  requires  a 
finding  that  use  of  the  pesticide  will  be 
“safe”  (21  U.S.C.  348(c)(3)).  Relevant 
factors  in  this  safety  determination 
include:  (1)  the  probable  consumption 
of  the  pesticide  or  its  metabolites;  (2) 
the  cumulative  effect  of  the  pesticide  in 
the  diet  of  man  or  animals,  taking  into 
account  any  related  substances  in  the 
diet;  and  (3)  appropriate  safety  factors  to 
relate  the  animal  data  to  the  hmnan  risk 
evaluation.  Section  409  also  contains 
the  Delaney  Clause,  which  specifically 
provides  that,  with  limited  exceptions, 
no  additive  is  deemed  safe  if  it  has  been 
foimd  to  induce  cancer  in  mem  or 
animals.  (21  U.S.C.  348(c)(5)). 

Before  a  pesticide  may  be  sold  or 
distributed,  it  must  be  registered  under 
the  Federal  Insecticide,  Fimgicide  and 
Rodenticide  Act  (FIFRA).  To  qualify  for 
registration,  a  pesticide  must,  among 
other  things,  perform  its  intended 
function  without  causing  "unreasonable 
adverse  efiects  on  the  environment.”  (7 
U.S.C.  136a(c)(5)).  The  term 
"unreasonable  adverse  effects  on  the 
environment”  is  defined  as  “any 
unreasonable  risk  to  man  or  the 
environment,  taking  into  accoimt  the 
economic,  social  and  environmental 
costs  and  benefits  of  the  use  of  any 
pesticide.”  (7  U.S.C.  136(bb)). 

C.  Regulatory  Background 

A  food  additive  regulation  of  45  parts 
per  million  (ppm)  for  dicofol  residues  in 
dried  tea  is  codified  at  40  CFR  185.410. 
There  is  no  associated  section  408 
tolerance  for  any  raw  form  of  tea  from 
which  the  dried  tea  is  derived. 

As  mentioned  above,  in  1989  EPA 
was  petitioned  to  revoke  certain  food 
additive  regulations,  including  dicofol 
on  dried  tea,  on  the  grounds  that  the 
regulations  were  inconsistent  with  the 
Delaney  Clause.  EPA  responded  to  the 
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petition  by  stating  the  Agency  would 
propose  revocation  unless  adequate  data 
on  residues  and  processing  were 
submitted  to  show  the  lifetime  cancer 
risk  fOT  humans  is  no  greater  than  de 
minimis  (55  FR  17568,  Apr.  25, 1990). 
Although  additional  data  were 
submitted  for  dicofol  on  tea,  EPA 
concluded  the  data  submitted  were  not 
adequate  to  demonstrate  a  de  minimis 
risk,  and  thus  the  Agency  stated  it 
would  take  action  to  revoke  the  food 
additive  regulation  for  dicofol  on  dried 
tea  (56  FR  7750,  Feb.  25. 1991). 

EPA  proposed  to  revoke  the  food 
additive  regulation  for  tea  in  the  Federal 
Register  of  October  4, 1991  (56  FR 
50466).  The  proposal  was  issued 
because  available  data  showed  the  food 
additive  regulation  for  dicofol  on  dried 
tea  was  inconsistent  with  the  Delaney 
Clause  of  the  FFDCA,  that  is  because 
dicofol  induces  cancer  in  animals  and 
the  regulation  permitted  exposure  to 
dicofol  residues  posing  a  greater  than  de 
minimis  cancer  risk. 

In  a  separate  notice,  EPA  also 
requested  public  comment  on  an  EPA 
assessment  of  dicofol’s  carcinogenicity 
(56  FR  67269,  Dec.  30, 1991).  On 
December  4, 1991,  EPA’s  Carcinogen 
Review  and  Verification  Effort  (C^VE) 
met  to  discuss  the  carcinogenicity  of 
dicofol.  CRAVE  made  a  tentative  finding 
that  dicofol  should  be  classified  in 
Group  C  (possible  human  carcinogen) 
under  EPA’s  Cancer  Assessment 
Guidelines,  pending  review  by  EPA’s 
Office  of  Health  and  Environmental 
Assessment  (OHEA).  While  there  were 
differing  conclusions  about  whether  it 
would  be  appropriate  to  develop  a 
quantitative  estimate  of  human  cancer 
risk,  CRAVE,  OHEA,  and  EPA’s  Office 
of  Pesticide  Programs  all  agreed  that 
dicofol  should  be  classified  in  Group  C. 

On  July  8, 1992,  the  Ninth  Circuit 
court  rejected  EPA’s  interpretation  of 
the  Delaney  Clause  as  subject  to  a  de 
minimis  exception  and  set  aside  EPA’s 
order  responding  to  the  petition  filed  by 
the  State  of  California  and  others.  Les  v. 
Reilly.  968  F.  2d  985  (9th  Cir.  1992)  cert, 
denied,  113  S.  Ct.  1361  (1993).  The 
court  ruled  that  food  additive 
regulations  are  barred  for  any  pesticides 
that  have  been  found  to  induce  cancer 
in  animals  or  humans,  regardless  of  the 
level  of  risk. 

The  manufacturers  of  dicofol,  Rohm 
and  Haas  Co.  and  Makhteshim-Agan 
America,  Inc.  (MAA),  recently 
petitioned  EPA  to  establish  a  section 
408  tolerance  for  the  raw  agricultural 
commodity,  “plucked  tea."  EPA  is 
currently  reviewing  this  petition.  In  a 
related  matter,  EPA  published  a  notice 
in  the  February  5, 1993  Federal  Register 
requesting  comments  an  a  range  of 


issues  related  to  regulating  pesticide 
residues  in  both  raw  and  processed 
commodities.  EPA’s  final  position  on 
several  of  these  issues  (such  as 
determining  when  a  food  is  “ready-to- 
eat”  within  the  meaning  of  the  Delaney 
Clause  and  coordinating  tolerances  in 
raw  foods  when  Delaney  bars  residues 
in  resulting  processed  foods)  could 
affect  the  regulatory  status  of  dicofol 
residues  in  or  on  various  forms  of  tea. 

U.  Response  to  Comments 

Comments  were  submitted  on  both 
the  proposed  revocation  and  the  CRAVE 
meeting  minutes  (Ref.  1)  by  both 
manufacturers  of  dicofol.  'These 
comments,  which  were  submitted  prior 
to  the  Ninth  Circuit  court’s  decision, 
generally  criticize  EPA’s  decision  to 
revoke  dicofol  under  a  de  minimis 
interpretation  of  the  Delaney  Clause. 
These  comments  address  whether  the 
risk  associated  with  dicofol  dietary 
exposure  should  be  quantified,  the 
magnitude  of  the  risk  posed  to  humans, 
and  dicofol  residues  in  various  forms  of 
tea.  Because  of  the  Ninth  Circuit  court’s 
decision,  the  only  issue  relevant  to 
today’s  final  revocation  is  whether 
dicofol  has  been  found  to  induce  cancer 
in  man  or  animals.  However,  for  the 
completeness  of  EPA’s  record,  the 
Agency  has  responded,  at  least  briefly, 
to  all  significant  comments.  Moreover, 
as  noted  above,  EPA  may  consider  some 
of  the  information  submitted  in 
comments  in  future  actions  related  to 
regulating  dicofol  residues  in  or  on  tea. 

Comment:  In  its  submission  dated 
October  25, 1991  (Ref.  2).  Rohm  and 
Haas  Co.  contends  that  EPA  would  not 
consider  “low  end,”  or  unquantified 
Group  C,  carcinogens  as  animal 
carcinogens  if  the  data  base  and  weight 
of  the  evidence  used  were  insufficient. 

In  support  of  their  contention  that 
dicofol  met  this  exception  to 
consideration  under  the  Delaney  Clause, 
they  cite  the  following  paragraph  firom 
EPA’s  policy  notice  on  the  Delaney 
Paradox: 

•  •  *  a  pesticide  may  be  classified  in 
Group  C  because  the  data  on  whether  the 
chemical  is  an  animal  carcinogen  are  limited 
or  uncertain,  e.g.,  if  the  data  are  equivocal, 
unreliable,  or  subject  to  significant  doubt,  or 
if  only  benign  tumors  occurred.  If  the  Agency 
determines  that  the  weight  of  the  evidence 
does  not  support  treating  the  chemical  as  an 
animal  carcinogen,  the  Agency  will  not  treat 
the  chemicals  as  falling  within  the  Delaney 
clause  bar.  The  Agency  will,  of  course,  in  any 
such  determination,  set  forth  the  reasons  for 
its  judgement.  For  example,  a  pesticide  may 
be  classified  as  belonging  in  Group  C  because 
the  pesticide  is  associated  with  an  increase 
in  tumors  in  only  one  sex  of  one  species  with 
a  lack  of  a  clear  dose/response  relationship. 
Assuming  that  mutagenic  data  are  negative 


and  that  structure/activity  analysis  shows  no 
association  with  known  carcinogens,  the 
Agency  generally  would  consider  such  a 
pesticide  to  be  at  the  ‘low’  end  of  the  Group 
C  range.  It  is  doubtful  that  the  Agency  would 
require  a  quantification  of  the  carcinogenic 
risk,  and  in  such  a  case,  the  Delaney  clause 
would  not  be  deemed  applicable. 

(53  FR  4112-13,  October  19, 1988). 

Rohm  and  Haas  concludes  their 
argument  by  saying  that  EPA  made  a 
final  determination  that  the  animal  data 
on  dicofol  are  limited  and  insufficient 
for  risk  assessment  purposes. 

EPA 's  response:  This  comment  raises 
the  only  issue  that  was  not  rendered 
irrelevant  by  the  Les  v.  Reilly  decision: 
whether  dicofol  induces  cancer  within 
the  meaning  of  the  Delaney  Clause.  EPA 
believes  the  quoted  language  from  the 
Delaney  paradox  notice  has  only  limited 
relevance  here  because  that  notice  dealt 
primarily  with  EPA's  interpretation  of 
the  Delaney  Clause  as  subject  to  a  de 
minimis  exception.  In  any  event,  EPA 
does  believe  it  is  necessary  to  carefully 
examine  pesticides  classified  in  group  C 
of  the  Cancer  Assessment  Guidelines  to 
determine  whether  they  meet  the 
Delaney  Clause’s  induce  cancer 
standard.  In  construing  the  “induce 
cancer’’  standard  as  to  animals,  EPA 
continues  to  follow  a  weight  of  the 
evidence  approach.  As  regards  animal 
carcinogenicity,  EPA,  in  general,  agrees 
with  FDA’s  explanation  of  the  term 
“induce  cancer”: 

The  carcinogenicity  of  a  substance  in 
animals  is  established  when  administration 
in  adequately  designed  and  conducted 
studies  results  in  an  increase  in  the  incidence 
of  one  or  more  types  of  malignant  (or,  where 
appropriate,  a  combination  of  benign  and 
malignant)  neoplasms  in  treated  animals 
compared  to  untreated  animals  maintained 
under  identical  conditions  except  for 
exposure  to  the  test  compound. 
Determination  that  the  incidence  of 
neoplasms  increases  as  the  result  of  exposure 
to  the  test  compound  requires  a  full 
biological,  pathological,  and  statistical 
evaluation.  Statistics  assist  in  evaluating  the 
biological  conclusion,  but  a  biological 
conclusion  is  not  determined  by  the 
statistical  results. 

(52  FR  49577,  Dec.  31, 1987). 

Dicofol  has  been  shown  to  produce  a 
statistically  significant  increase  of 
hepatocellular  adenomas  and  combined 
hepatocellular  adenomas  and 
carcinomas  in  male  mice  (B6C3F1)  at 
two  doses  tested  (Ref.  3).  There  was  also 
a  statistically  significant  positive  trend 
of  adenomas  and  combined  adenomas 
and  carcinomas.  Although  the 
background  incidence  of  hepatocellular 
adenomas  in  male  B6C3F1  mice  is 
generally  high  (Ref.  4),  there  were  no 
hepatocellular  adenomas  in  the 
concurrent  control  animals.  In  addition. 
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as  noted,  there  was  a  statistically 
significant  increase  for  adenomas  and 
combined  adenomas  and  carcinomas  at 
both  tested  doses,  and  there  was  a 
statistically  significant  positive  trend  for 
adenomas  and  combined  adenomas  and 
carcinomas.  EPA  believes  combining 
adenomas  and  carcinomas  is 
appropriate  for  this  type  of  tumor.  These 
study  results  show  that  dicofol  induces 
cancer  in  animals.  In  its  weight  of  the 
evidence  determination,  EPA 
considered  two  2-year  bioassays  in  two 
strains  of  rats  which  were  negative  as  to 
carcinogenicity  (Ref.  5),  mutagenicity 
data  (Ref.  6),  and  structure  activity 
comparisons  (Ref.  7).  None  of  the 
information,  including  the  negative 
cancer  studies,  is  of  such  weight  that  it 
affects  EPA’s  determination  that  the 
increased  incidence  of  adenomas  and 
combined  adenomas  and  carcinomas  in 
male  mice  was  the  result  of  exposure  to 
the  test  compound. 

Comment.  Substantial  comments  and 
data  were  presented  by  both 
manufacturers  on  the  issue  of  whether 
dicofol  residues  on  tea  posed  a  de 
minimis  cancer  risk.  Rohm  and  Haas 
presented  analyses  and  data  in  support 
of  their  contention  that  a  quantitative 
risk  assessment  was  not  appropriate  for 
dicofol.  MAA  presented  data  regarding 
the  residues  of  dicofol  in  both  dried  and 
brewed  tea. 

EPA’s  response:  The  question  of 
whether  it  is  appropriate  to  do  a 
quantitative  cancer  risk  assessment  for 
dicofol  has  proven  a  difficult  one  for 
EPA.  As  explained  in  the  preamble  of 
the  proposed  revocation,  EPA’s  {K)sition 
on  this  issue  has  shifted  several  times. 
Following  issuance  of  the  proposal  and 
in  light  of  the  new  data  supplied  by 
Rohm  and  Haas,  EPA  has  held  two 
meetings  of  the  CRAVE  committee  on 
dicofol  and  the  Office  of  Pesticide 
Programs  Cancer  Assessment  Peer 
Review  Committee  met  to  reconsider 
dicofol.  Nonetheless,  the  issue  of 
whether  a  quantitative  cancer  risk 
assessment  for  dicofol  is  appropriate  has 
not  been  fully  resolved.  For  the  purpose 
of  responding  to  comments,  however, 
EPA  is  willing  to  state  that,  regardless 
of  what  risk  numbers  are  calculated  by 
a  quantitative  assessment,  the  weight  of 
the  qualitative  evidence  on  cancer 
indicates  that  dicofol  poses  no  greater 
than  a  negligible  cancer  risk  to  humans. 
Additionally,  EPA  has  examined  the 
residue  data  submitted  by  MAA  and 
concluded  that  the  anticipated  residues 
of  dicofol  in  brewed  tea  are  0.005  ppm. 
The  previous  risk  assessment  for  dicofol 
on  dried  tea  was  based  on  the 
assumption  of  45  ppm  dicofol  in  tea. 

Use  of  the  newer,  more  realistic  residue 
assumption  in  a  quantitative  risk 


assessment  for  dicofol  would  lower  the 
estimated  upper-bound  lifetime  cancer 
risk  by  approximately  five  orders  of 
magnitude.  All  of  this  suggests  that  had 
the  court  allowed  a  de  minimis 
interpretation  in  Les  v.  Reilly,  EPA 
would  not  be  finalizing  this  revocation. 

Comment:  MAA  argued  that  it  was 
inappropriate  for  EPA  to  proceed  with 
a  revocation  of  a  FFDCA  tolerance 
before  giving  pesticide  registrants  a 
formal  opportunity  under  FIFRA  to 
produce  data  showing  that  the  risks 
posed  by  the  pesticide  use  are  de 
minimis. 

EPA’s  response:  This  comment  is 
made  moot  by  the  fact  that  MAA  now 
has  submitted  residue  data,  which  has 
been  examined  by  EPA.  Nonetheless, 
EPA  would  like  to  make  clear  that  under 
the  FFDCA  the  burden  of  establishing 
the  safety  of  a  food  additive  regulation 
rests  with  the  proponent  of  the 
regulation.  40  CFR  179.91; 
Environmental  Defense  Fund  v. 
Department  of  Health,  Education,  and 
Welfare,  428  F.2d  1083, 1092  n.27  (D.C. 
Cir.  1971).  Where  EPA  has  insufficient 
data  to  support  an  existing  FFDCA 
tolerance  regulation,  the  fact  that  it  had 
explicit  authority  under  a  separate 
statute  to  require  submission  of  data 
does  not  require  EPA  to  leave  this 
inadequately  supported  regulation  in 
force  until  it  has  requested  and 
reviewed  the  information. 

Comment:  The  United  Planters’ 
Association  of  Southern  India  argues 
that  the  revocation  of  the  section  409 
tolerance  for  dicofol  would  have  a 
severe  economic  impact  on  the  tea 
growers  and  exporters  of  India  since 
dicofol  plays  a  crucial  role  in  mite 
control.  In  addition,  UPASI  states  that 
the  growers  will  be  faced  with  difficulty 
because  they  must  choose  not  to  treat 
the  tea  plants  with  dicofol  or  separate 
the  dicofol  treated  teas  from  the  rest  in 
warehouses  and  on  the  fields. 

EPA’s  response:  India  is  a  large 
producer  of  tea,  but  less  than  one-third 
of  the  tea  produced  in  India  is  exported 
to  the  U.S.  EPA  proprietary  data  (1987) 
indicate  that  alternative  chemicals  are 
used  in  India  more  than  dicofol  for 
control  of  mites;  specifically,  less  than 
30%  of  tea  grown  in  India  is  treated 
with  dicofol.  Availability  of  alternatives 
should  eliminate  the  economic  hardship 
that  would  otherwise  be  felt  by  growers 
and  exporters.  Even  if  the  impact  of  not 
using  dicofol  were  significant  on  current 
users,  the  impact  on  world  tea  markets 
and  prices  would  probably  be  negligible 
because  the  percent  of  tea  crop  treated 
with  dicofol  and  exported  to  the  U.S. 
appears  to  be  less  than  ten  percent.  In 
any  event,  under  the  Ninth  Circuit 
Court’s  ruling  of  the  Delaney  Clause, 


consideration  of  benefits  is  not 
authorized. 

III.  Revocation  of  the  Food  Additive 
Regulation  for  Dicofol  on  Dried  Tea 

EPA  is  revoking  the  food  additive 
regulation  of  45  ppm  for  residues  of 
dicofol  in  dried  tea  based  on  EPA’s 
determination  that  this  food  additive 
regulation  is  inconsistent  with  the 
Delaney  Clause  of  the  FFDCA  because 
EPA  has  determined  dicofol  induces 
cancer  in  mice.  EPA’s  proposal  was 
based,  in  addition  to  the  "induce 
cancer’’  finding,  on  the  grounds  that  the 
cancer  risk  posed  by  dicofol  on  tea  was 
greater  than  de  minimis.  The  decision  in 
Les  V.  Reilley,  however,  has  clarified 
that  the  only  issue  involving  cancer 
under  the  Delaney  Clause  is  whether  or 
not  the  pesticide  induces  cancer,  not  the 
magnitude  of  the  cancer  risk. 
Accordingly,  EPA  is  not  basing  this 
revocation  on  the  magnitude  of  dicofol’s 
cancer  risk. 

IV.  Procedural  Matters 

A.  Filing  of  Objections  and  Requests  for 
Hearings 

Any  person  adversely  affected  by  this 
final  rule  may  file  written  objections  to 
the  final  rule,  and  may  include  with  any 
such  objection  a  written  request  for  an 
evidentiary  hearing  on  the  objection. 
Such  objections  must  be  submitted  to 
the  Hearing  Clerk  on  or  before  April  8, 
1994.  A  copy  of  the  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  shall  be  submitted  to  the  Office  of 
Pesticide  Programs  Docket  Room. 
Regulations  applicable  to  objections  and 
requests  for  hearings  are  set  out  at  40 
CFR  parts  178  and  179.  Those 
regulations  require,  among  other  things, 
that  objections  specify  with  particularity 
the  provisions  of  the  final  rule  objected 
to,  the  basis  for  the  objections,  and  the 
relief  sought.  Additional  requirements 
as  to  the  form  and  manner  of  the 
submission  of  objections  are  set  out  at 
40  CFR  178.25.  The  Administrator  will 
respond  as  set  forth  in  40  CFR  178.30, 
178.35,  and/or  178.37  to  objections  that 
are  not  accompanied  by  a  request  for 
evidentiary  hearing. 

A  person  may  include  with  any 
objection  a  written  request  for  an 
evidentiary  hearing  on  the  objection.  A 
hearing  request  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor’s 
contentions  on  each  such  issue,  and  a 
summary  of  any  evidence  relied  upon 
by  the  objector.  Additional  requirements 
as  to  the  form  and  manner  of 
submission  of  requests  for  an 
evidentiary  hearing  are  set  out  at  40  CFR 
178.27.  Under  40  CFR  178.32(c).  the 
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Administrator,  where  appropriate,  will 
make  rulings  on  any  issues  raised  by  an 
objection  if  such  issues  must  be 
resolved  prior  to  determining  whether  a 
request  for  an  evidentiary  hearing 
should  be  granted.  The  Administrator 
will  respond  to  requests  for  evidentiary 
hearings  as  set  forth  in  40  CFR  178.30, 
178.32, 178.35, 178.37,  and/or  179.20. 
Under  40  CTR  178.32(b),  a  request  for  an 
evidentiary  hearing  on  an  objection  will 
be  granted  if  the  objection  and  request 
have  been  properly  submitted  and  if  the 
Administrator  determines  that  the 
material  submitted  show:  (1)  There  is  a 
genuine  and  substantial  issue  of  fact  for 
resolution  at  a  hearing;  (2)  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  and  (3)  resolution  of  one  or 
more  of  the  factual  issues  in  the  manner 
sought  by  the  i>erson  requesting  the 
hearing  would  be  adequate  to  justify  the 
action  requested. 

Any  person  wishing  to  comment  on 
any  objections  or  requests  for  a  hearing 
may  submit  such  comments  to  the 
Hearing  Clerk  on  or  before  April  25, 

1994. 

B.  Effective  Date  and  Stays  of  Effective 
Date 

EPA  proposed  to  make  this  revocation 
effective  30  days  following  publication 
in  the  Federal  Register  of  this 
document.  EPA  received  no  comment 
on  this  issue  other  than  speculation  by 
Rohm  and  Haas  and  MAA  that  this 
would  disrupt  the  tea  market.  EPA  has 
extended  the  period  30  days  to  allow  for 
consideration  of  petitions  regarding  a 
st^  of  the  effective  date. 

This  final  rule  shall  become  effective 
May  9, 1994.  A  copy  of  the  stay  request 
filed  with  the  Hearing  Clerk  shall  1^ 
submitted  to  the  Office  of  Pesticide 
Programs  Docket  Room.  A  person  filing 
objections  to  this  final  rule  may  submit 
with  the  objections  a  petition  to  stay  the 
effective  date  of  this  final  rule.  Such 
stay  petitions  must  be  submitted  to  the 
Hearing  Clerk  on  or  before  April  8, 

1994.  A  stay  may  be  requested  for  a 
specific  time  period  or  for  an  indefinite 
time  period.  The  stay  petition  must 
include  a  citation  to  this  final  rule  and 
the  specific  food  additive  regulation  as 
to  which  the  stay  is  sought,  the  length 
of  time  for  which  the  stay  is  requested, 
and  a  full  statement  of  the  factual  and 
legal  grounds  upon  which  the  petitioner 
relies  for  the  stay.  If  a  petition  for  a  stay 
is  submitted,  EPA  will  automatically 
stay  the  effective  date  of  the  final  rule 
as  to  the  particular  regulation  for  which 
the  stay  is  sought  for  such  time  as  is 
required  to  review  the  stay  petition.  In 


determining  whether  to  grant  a  stay, 

EPA  will  consider  the  criteria  set  out  in 
the  Food  and  Drug  Administration’s 
regulations  regarding  stays  of 
administrative  proceedings  at  21  CFR 
10.35.  Under  those  rules,  a  stay  will  be 
granted  if  it  is  determined  that;  (1)  The 
petitioner  will  otherwise  suffer 
irreparable  injury;  (2)  the  petitioner’s 
case  is  not  frivolous  and  is  being 
pursued  in  good  faith;  (3)  the  petitioner 
has  demonstrated  sound  public  policy 
grounds  supporting  the  stay;  and  (4)  the 
delay  resulting  ft-om  the  stay  is  not 
outweighed  by  public  health  or  other 
public  interests. 

Under  FDA’s  criteria,  EPA  may  also 
grant  a  stay  if  EPA  finds  such  action  is 
in  the  public  interest  and  in  the  interest 
of  justice. 

If  a  stay  petition  is  submitted,  EPA 
will  publish  a  notice  of  receipt  in  the 
Federal  Register,  stating  that  the 
effective  date  of  this  final  rule  is  stayed 
pending  EPA  consideration  of  the  stay 
request.  Any  affected  person  may 
submit  objections  to  a  stay  request  to  the 
Hearing  Clerk  on  or  before  15  days  from 
the  publication  in  the  Federal  Register 
of  the  notice  of  receipt  of  a  stay  request. 
Any  decision  lifting  the  stay  will  be 
published  in  the  F^eral  Register. 

V.  Other  Regulatory  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  “significant”  and  therefore  subject  to 
all  the  requirements  of  the  Executive 
Order,  i.e..  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Management  and 
Budget  (0MB).  Under  section  3(f),  the 
order  defines  “significant”  as  those 
actions  likely  to  lead  to  a  rule  (1)  having 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
known  as  “economically  significant”); 
(2)  creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlements,  grants,  user 
fees,  or  loan  programs;  or  (4)  raising 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President’s 
priorities,  or  the  principles  set  forth  in 
this  Executive  Order. 

Pursuant  to  the  terms  of  this 
Elxecutive  Order,  EPA  has  determined 
that  this  rule  is  not  “significant”  and  is 
therefore  not  subject  to  OMB  review. 


B.  Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  under  the 
Regulatory  Flexibility  Act  of  1989  (Pub. 

L.  96-354;  94  Stat.  1164,  5  U.S.C.  601  et 
seq.),  and  EPA  has  determined  that  any 
economic  impact  on  small  businesses, 
small  goverrunents,  or  small 
organizations  would  be  minor  since 
there  are  many  sources  of  tea  that  are 
not  treated  with  dicofol.  The  U.S.-based 
businesses  most  affected  would  be  tea 
importers,  who  could  turn  to  alternative 
sources  for  untreated  tea.  In  support  of 
this  conclusion,  the  October  4, 1991 
proposal  stated  that  information  shows 
that  between  1987  and  1991,  there  were 
no  detections  of  dicofol  in  11  samples 
tested  by  the  FDA,  and  that  the 
precentage  of  the  tea  crop  treated 
appears  to  be  only  around  10  percent. 
EPA  has  no  new  information  on 
sampling  to  show  otherwise. 

Even  if  the  Agency  determined  that 
significant  economic  impacts  would 
occur  with  respect  to  small  businesses, 
EPA  would  be  revoking  this  food 
additive  regulation  because  the  Delaney 
Clause  does  not  permit  the 
consideration  of  economic  factors.  Thus 
there  is  no  alternative  course  of  action 
that  would  mitigate  whatever  economic 
impact,  if  any,  might  result  from  the 
revocation  of  the  food  additive 
regulations  for  dicofol  on  dried  tea. 

C.  Paperwork  Reduction  Act 

This  final  rule  does  not  contain  any 
information  collection  requirements 
subject  to  review  by  OMB  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq. 

VI.  References 

All  references  and  copies  of  Federal 
Register  documents  cited  in  section  II  of 
this  document  are  available  for  viewing 
in  the  Office  of  Pesticide  Program’s 
Public  Docket  under  control  number 
300238A.  The  docket  is  located  in  Rm. 
1132,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  telephone: 
703-305-5805.  The  docket  is  open  from 
8  a.m.  to  4:30  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

Copies  of  the  references  without  an 
associated  Master  Record  Identification 
(MRID)  number  are  available  to  any 
person.  Disclosure  of  the  references 
identified  by  an  MRID  number  are 
subject  to  the  limitations  imposed  by 
section  10  of  FIFRA. 

Copies  of  the  references  also  are 
available  by  writing  to:  Freedom  of 
Information  Office  (A-101),  U.S. 
Environmental  Protection  Agency,  401 
M  St.  SW.,  Washington,  DC  20460. 
Disclosure  of  the  references  under  the 
Freedom  of  Information  Act  are  subject 
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Appendix  B  to  Part  302-1 1— State  Tax  Tables  for  RIT  Allowance 
*  *  *  *  * 

State  Marginal  Tax  Rates  by  Earned  Income  Level— Tax  Year  1993 


The  following  table  is  to  be  used  to  determine  the  State  mai^al  tax  rates  for  calculation  of  the  RTF  allowance 
as  prescribed  in  §302-11. 8(e)(2).  This  table  is  to  be  used  for  employees  who  received  covered  taxable  reimbursements 
dunng  calendar  year  1993. 


! 

Margir^al  tax  rates  (stated  in  percents)  for  the  earned  income  amounts  specified 
in  each  column  ^  2 

1  State  (or  district) 

$20,000-S24,999  $25,000-$49,999  $50,000-$74,999  $75,000  and  over 

1.  Alabama . . 

5 

5 

5 

5 

2.  Alaska . 

0 

0 

0 

0 

3.  Arizona . . . 

3.8 

4.4 

5.25 

7 

If  single  status^  . . 

4.4 

5.25 

6J5 

7 

4.  Arkansas . 

4.5 

7 

7 

7 

If  single  status^ . . 

6 

7 

7 

7 

5.  California . 

2 

4 

8 

11 

If  sirtgle  status  3 . 

6 

9.3 

9.3 

11 

6.  Colorado . 

5 

5 

5 

5 

7.  Connecticut . 

. . . 

. . 

4.5 

4.5 

4.5 

4.5 

8.  Delaware . . . 

. . 

6 

7.6 

7.7 

7.7 

9.  District  of  Columbia . 

8 

9.5 

9.5 

9.5 

10.  Florida . 

0 

0 

0 

0 

11.  Georgia . . . . 

6 

6 

6 

6 

12.  Hawaii . . 

8 

9.5 

10 

10 

If  single  status  3 . . . 

9.5 

10 

10 

10 

13.  Idaho . . 

6.5 

7.8 

8.2 

82 

If  single  status  3 . . 

. . . 

7.8 

8.2 

82 

8.2 

14.  Illinois . . . 

3 

3 

3 

3 

15.  Indiana . 

3.4 

3.4 

3.4 

3.4 

16.  Iowa . . . 

6.8 

8.8 

9.98 

9.98 

17.  Kansas . 

. . . 

3.5 

6.25 

6.25 

6.45 

If  single  status  3 . 

4.4 

7.75 

7.75 

7.75 

18.  Kentiidry . . . 

6 

6 

6 

6 

19.  Louisiana . 

4 

4 

6 

6 

20.  Maine . . . 

4.5 

7 

8.5 

8.5 

If  single  status  3 . 

8.5 

8.5 

8.5 

8.5 

21.  Maryland . . . 

5 

5 

5 

6 

22.  Massachusetts . 

5.95 

5.95 

5.95 

5.95 

23.  Michigan  . . . . 

4.6 

4.6 

4.6 

4.6 

24.  Minnesota . 

. 

6 

8 

8 

8.5 

If  single  status  3 . 

8 

8 

8.5 

8.5 

25.  Mississippi  . . . 

. . 

5 

5 

5 

5 

26.  Missouri  _ _ 

. . 

6 

6 

6 

6 

27.  Montana . . 

6.282 

9.423 

10.47 

11.517 

If  single  status  3  . . 

8.376 

10.47 

10.47 

11.517 

28.  Nebra^  . . . 

3.65 

5.24 

6.99 

6.99 

If  single  status  3 . . . 

5.24 

6.99 

6.99 

6.99 

29.  Nevada  . 

'  0 

0 

0 

0 

30.  New  Hampshire . 

0 

0 

0 

0 

31.  New  Jersey . . 

2 

2.5 

3.5 

7 

If  single  stetus3  . . 

2 

5 

6.5 

7 

32.  New  Mexico . 

3.8 

5.9 

7.7 

8.5 

If  single  status  3  . . . 

5.8 

7.7 

8.5 

8.5 

33.  New  York . . . . 

5 

7.875 

7.875 

7.875 

If  single  status  3 . . 

. . . 

7.875 

7.875 

7.875 

7.875 

34.  North  Carolina  . . . 

6 

7 

7 

7.75 

35.  North  Dakota  . . 

6.67 

9.33 

12 

12 

If  single  status  3  . . 

8 

10.67 

t12  • 

12 

36.  Ohio . 

2.972 

4.457 

5201 

7.5 

37.  Oklahoma  . 

5 

7 

7 

7 

If  single  status  3 . 

7 

7 

7 

7 

38.  Oregon . 

9 

9 

9 

9 

39.  Pennsylvania  . . 

40.  Rhode  Islarx)  . 

If  single  status  3 . 

2.6 

2.8 

(See  footnote  4) 
(See  footnote  5) 

2.8 

2.8 

41.  South  Carolina  . . 

7 

7 

7 

7 

42.  South  Dakota . . 

0 

0 

0 

0 

43.  Tennessee . 

0 

0 

0 

0 

44.  Texas . 

0 

0 

0 

0 

45.  Utah  . . . 

46.  Vermont . . 

7.2 

72. 

.  72 

72 
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State  (or  district) 

Marginal  tax  rates  (stated  in  percents)  for  the  earned  income  amounts  specified 
in  each  column  ’  2 

$20.000-$24,999  $25,000-$49,999  $50,00D-$74,999  $75,000  and  over 

If  single  status  3 . 

47.  Virginia . . 

.  5 

(See  footnote  6) 
(See  footnote  7) 
5.75 

5.75 

5.75 

48.  Washington . . 

....; .  0 

0 

0 

0 

49.  West  Virginia  . 

.  4 

4.5 

6 

6.5 

50.  Wisconsin  . 

.  6.55 

6.93 

6.93 

6.93 

51 .  Wyoming . 

.  0 

0 

0 

0 

1  Earned  income  amounts  that  fall  between  the  income  brackets  shown  in  this  table  (e.g.,  $24,999.45,  $49,999.75)  should  be  rounded  to  the 
nearest  dollar  to  determine  the  marginal  tax  rate  to  be  used  in  calculating  the  RIT  allowance. 

2  If  the  earned  income  amount  is  less  than  the  lowest  income  bracket  shown  in  this  table,  the  employing  agency  shall  establish  an  appropriate 
marginal  tax  rate  as  provided  in  §302-1 1.8(e)(2)(ii). 

3  This  rate  applies  only  to  those  individuals  certifying  that  they  will  file  under  a  single  status  within  the  States  where  they  will  pay  income  taxes. 
All  other  taxpayers,  regardless  of  filing  status,  will  use  the  other  rate  shown. 

^The  income  tax  rate  for  Rhode  Island  (for  other  than  single  status)  is  27.5  percent  of  Federal  income  tax  liability  for  employees  whose  earned 
income  amounts  are  between  $20,(XX)-$24,999;  32  percent  of  Federal  income  tax  liability  for  employees  whose  earned  income  amounts  are  be¬ 
tween  $25,0(X)-$49,999;  27.55  percent  of  Federal  income  tax  liability  for  employees  whose  earned  income  anxHjnts  are  between  $50,0(X)- 
$74,999;  and  25.05  percent  of  Federal  income  tax  liability  for  employees  whose  earned  income  amounts  are  $75,000  and  over.  Rates  shown  as 


sJhe  income  tax  rate  for  Rhode  Island  (for  single  status)  is  32  percent  of  Federal  income  tax  liability  for  employees  whose  earned  income 
amounts  are  between  $20,0(X}-$24,999;  27.55  percent  of  Federai  irx»me  tax  liability  for  employees  whose  earned  income  amounts  are  between 
$25,000-$74,999;  and  25.05  percent  of  Federal  income  tax  liability  for  employees  whose  earn^  income  amounts  are  $75,000  and  over.  Rates 
shown  as  a  percent  of  Federal  income  tax  liability  must  be  converted  to  a  percent  of  income  as  provided  in  §  302-1 1.8(e)(2)(iii). 

8  The  income  tax  rate  for  Vermont  (for  other  than  single  status)  is  28  percent  of  Federal  income  tax  liability  for  emidoyees  whose  earned  in¬ 
come  amounts  are  between  $20,000-$24,999:  31  percent  of  Federal  income  tax  liability  for  empioyees  whose  earned  income  amounts  are  be¬ 
tween  $25,(XX)-$74,999;  and  34  percent  of  Federal  income  tax  liability  for  employees  whose  earned  income  amounts  are  $75,000  and  over. 
Rates  shown  as  a  percent  of  Federal  income  tax  liability  must  be  converted  to  a  percent  of  income  as  provided  in  §  302-1 1.8(e)(2)(iii). 

7  The  income  tax  rate  for  Vermont  (for  single  status)  is  28  percent  of  Federal  income  tax  liability  for  employees  whose  earned  income  amounts 
are  between  $20,000-$24,999;  31  percent  of  Federal  income  tax  liability  for  employees  whose  earned  income  amounts  are  between  $25,000- 
$49,999;  and  34  percent  of  Federal  income  tax  liability  for  employees  whose  earned  income  amounts  are  $50,000  and  over.  Rates  shown  as  a 
percent  of  Federal  income  teu  liabiiity  must  be  converted  to  a  percent  of  income  as  provided  in  §302-1 1 .8(e)(2)(iii). 


Appendix  C  to  Part  302-11— Federal  Tax  Tables  for  RIT  Allowance— Year  2 

***** 

Federal  Marginal  Tax  Rates  by  Earned  Income  Level  and  Filing  Status— Tax  Year  1994 


The  following  table  is  to  be  used  to  determine  the  Federal  marginal  tax  rate  for  Year  2  for  computation  of  the 
RTT  allowance  as  prescribed  in  §302-11. 8(e)(1).  This  table  is  to  be  used  for  employees  whose  Year  1  occurred  during 
calendar  years  1985,  1986,  1987,  1988, 1989,  1990,  1991,  1992,  or  1993. 


Marginal  tax  rate  (per¬ 
cent) 

Single  taxpayer 

Heads  of  household 

Married  filing  jointly/qualify¬ 
ing  widows  and  widowers  | 

Married  filing  separately 

Over 

But  not  over 

Ofer 

1 

But  not  over 

1  TV 

Over 

L 

But  not  over 

Over 

But  not  over 

15 . 

$6,492 

$30,068 

$11,603 

$43,304 

$15,846 

$55,773 

$7,738 

$27,855 

28 . 

30,068 

67,256 

43,304 

97,172 

55.773 

115,653 

27,855 

58,980 

31  . 

67,256 

134,936 

97,172 

155,995 

115,653 

167,653 

58,980 

86,842 

36 . 

134,936 

273,705 

155,995 

284,250 

167,653 

277,401 

86,842 

142,545 

273,705 

284,250 

277,401 

142,545 

Appendix  D  to  Part  302-11— Puerto  Rico  Tax  Tables  for  RIT  Allowance 

***** 

Puerto  Rico  Marginal  Tax  Rates  by  Earned  Income  Level— Tax  Year  1993 


The  following  table  is  to  be  used  to  determine  the  Puerto  Rico  marginal  tax  rate  for  computation  of  the  RTF  allowance 
as  prescribed  in  §  302-1 1.8(e)(4)(i). 


Marginal  tax  rate  (percent)  | 

Single  filing  status  j 

Any  other  filing  status 

Over 

But  not  over 

Over 

But  not  over 

15 . . . 1 

1  . 1 

$25,000 
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Marginal  tax  rate  (percent) 

Single  filing  status 

Any  other  filing  status 

Over 

But  not  over 

Over 

But  not  over 

. 

$25,000 

$25,000 

$25,000 

Dated:  February  9,  1994. 

Julia  M.  Stasch, 

Acting  Administrator  of  General  Services. 
IFR  Doc  94-5448  Filed  3-8-94;  8:45  am] 

BH.UNG  CODE  4620-24-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
42  CFR  Part  412 
tBPD-769-Fq 
RIN  093&-AG34 

Medicare  Program;  Changes  to  the 
Requirement  for  Annual  Physician 
Acknowledgement  of  Physician 
Attestation  Responsibilities 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Final  rule  with  comment  period. 

SUMMARY:  Existing  Medicare  regulations 
require  a  hospital  to  obtain,  on  an 
annual  basis,  from  each  attending 
physician,  a  signed  acknowledgement 
that  the  physician  understands  the 
penalty  for  misrepresenting  the 
information  on  an  attestation  statement 
relating  to  principal  and  secondary 
diagnoses  and  major  procedures 
performed  on  patients.  This  final  rule 
with  comment  period  eliminates  the 
requirement  for  an  annual 
acknowledgement  statement  and  instead 
requires  that  a  physician  sign  an 
acknowledgement  statement  only  upon 
being  granted  admitting  privileges  at  a 
hospital.  The  purpose  of  this  change  is 
to  reduce  the  paperwork  burden 
associated  with  processing  claims  under 
Medicare. 

DATES:  Effective  Date:  This  final  rule  is 
effective  on  April  18, 1994. 

Comment  Date:  Comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  May  9. 1994. 
ADDRESSES:  Mail  written  comments  (an 
original  and  three  copies)  to  the 
following  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  BPD-769-FC.  P.O.  Box  7517, 
Baltimore.  MD  21207-0517. 

If  you  prefer,  you  may  deliver  your 
written  comments  (an  original  and  three 
copies)  to  one  of  the  following 
addresses: 


Room  309-,  Hubert  H.  Humphrey  Building, 
200  Independence  Avenue,  S\V., 
Washington,  DC  20201,  or 
Room  132,  East  High  Rise  Building,  6325 
Security  Boulevard,  Baltimore,  MD  21207. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPD-769-FC.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department’s 
offices  at  200  Independence  Avenue. 
SVV.,  Washington,  DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 

For  comments  that  relate  to 
information  collection  requirements 
mail  a  copy  of  comments  to: 

Allison  Herron  Eydt,  HCFA  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  room  3002,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Sup>erintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issu#requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
783-3238  or  by  faxing  to  (202)  275- 
6802.  The  cost  for  each  copy  is  $4.50. 

As  an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Christian,  (410)  966-4616. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Sections  1886  (d)  and  (g)  of  the  Social 
Security  Act  (the  Act)  establish 
prospective  payment  systems  for 


payment  of  the  operating  and  capital- 
related  costs  of  acute  hospital  inpatient 
stays  under  Medicare  part  A  (Hospital 
Insurance).  Under  these  prospective 
payment  systems,  payment  for  the 
op>erating  and  capital-related  costs  of 
inpatient  hospital  services  furnished  by 
hospitals  subject  to  the  systems 
(generally,  short-term,  acute-care 
hospitals)  is  made  on  the  basis  of 
prospectively  determined  rates  and 
applied  on  a  per  discharge  basis.  All 
discharges  are  classified  according  to  a 
list  of  diagnosis-related  groups  (DRCs). 
The  regulations  governing  the  inpatient 
hospital  prospective  payment  systems 
are  located  in  42  CFR  part  412.  Subpart 
C  of  part  412  sets  forth  certain 
conditions  that  must  be  met  for  a 
hospital  to  receive  payment  under  the 
prospective  payment  systems. 

Under  section  1866(a)(1)(F)  of  the  Act, 
in  order  to  receive  payment  under  the 
Medicare  program,  a  hospital  must  enter 
into  an  agreement  with  the  Utilization 
and  Quality  Control  Peer  Review 
Organization  (PRO)  in  the  hospital’s 
area,  for  the  peer  review  of  Medicare 
services  furnished  by  the  hospital.  PROs 
are  independent  Statewide  physician 
organizations  that  are  required  under 
section  1153  of  the  Act,  among  other 
contractual  responsibilities,  to  review 
services  provided,  or  proposed  to  be 
provided,  to  Medicare  beneficiaries.  The 
purpose  of  the  review  is  to  ensure  that 
Medicare  payment  is  made  only  for 
services  that  are  medically  necessary, 
are  provided  in  the  most  appropriate 
setting,  and  meet  professionally 
accepted  standards  of  quality.  Section 
1866(a)(l)(F)(i)  of  the  Act  requires  PROs 
to  validate  the  diagnostic  information 
provided  by  hospitals. 

The  regulations  concerning  the  review 
of  the  validity  of  diagnostic  information 
are  set  forth  at  42  CFR  412.46.  Section 
412.46(a)  requires  that  the  patient’s 
attending  physician  must  attest  in 
writing  to  the  diagnostic  and  procedural 
information  to  be  reviewed  by  the  PROs 
before  a  claim  is  submitted.  The 
physician’s  attestation  is  part  of  the 
medical  record  and  includes  a  signed 
and  dated  statement  in  which  the 


Federal  Register  /  Vol.  59,  No.  46  /  Wednesday,  March  9,  1994  /  Rules  and  Regulations  11001 


physician  certifies  that  the  narrative 
descriptions  of  the  principal  and 
secondary  diagnoses  made,  and 
procedures  performed,  are  accurate  and 
complete.  This  requirement  is  designed 
to  ensure  that  the  diagnostic  and 
treatment  information  used  for  claims 
parent  is  correct. 

Section  412.46(c)  requires  physician 
acknowledgement  of  the  attestation 
responsibilities.  Specifically,  §  412.46(c) 
now  requires  that,  when  a  claim  is 
submitted,  the  hospital  has  on  file  a 
current  signed  and  dated 
acknowledgement  statement  from  the 
attending  physician  that  the  physician 
has  received  a  notice  from  the  hospital 
stating  the  consequences  of 
misrepresenting,  falsifying,  or 
concealing  essential  information 
required  for  pa)mient.  This 
acknowledgement  must  have  been 
completed  within  the  year  prior  to  the 
submission  of  the  claim.  The  physician 
acknowledgement  requirement  is 
designed  to  ensure  that,  if  a  physician 
is  prosecuted  for  attesting  to  false 
information,  the  government  can  prove  _ 
that  the  physician  had  notice  that  false 
attestation  is  a  criminal  action.  If  the 
hospital  does  not  have  such  a  document 
on  file.  Medicare  payment  may  be 
denied.  Section  412.46(d)  requires  that, 
at  least  every  3  months,  the  PRO  review 
a  random  sample  of  discharges  during 
the  period  since  the  last  review  to  verify 
that  the  diagnostic  and  procedural 
coding,  used  by  the  hospital  for  DRG 
assignment,  is  substantiated  by  the 
corresponding  medical  records. 

As  part  of  the  validation  of  DRG 
assignments,  PROs  are  responsible  for 
reviewing  attestation  and 
acknowledgement  statements.  The 
review  of  attestation  statements  is 
administratively  simple.  As  described 
above,  hospitals  submit  attestation 
statements  with  each  medical  record. 
Therefore,  PROs  generally  review  the 
statement  at  the  same  time  that  they 
validate  diagnostic  and  procedural 
information.  Under  42  CFR  466.85, 

PROs  have  final  and  binding  authority 
to  issue  determinations  or  changes  as  a 
result  of  DRG  vahdation. 

The  present  method  for  maintaining 
and  validating  acknowledgement 
statements  is  much  more  complicated 
administratively.  Under  current  HCFA 
enforcement  procedures,  which  are 
listed  in  an  attachment  to  the  PRO 
Scope  of  Work  (SOW),  PROs  verify  if  a 
hospital  has  on  file  a  current  signed 
physician  acknowledgement  statement 
for  each  physician  who  has  privileges  at 
that  hospital.  The  instructure  we  have 
developed  for  this  PRO  review  are  an 
attempt  to  strike  a  balance  between  our 
desire  to  pay  for  medical  care  provided 


by  hospitals  and  ovur  need  to  ensure 
compliance  by  physicians  and  hospitals 
with  regulations  that  serve  as  the  basis 
for  payment  of  Medicare  trust  fund 
dollars  under  the  prospective  payment 
systems. 

Annually,  each  PRO  examines  a 
sample  of  acknowledgement  statements 
from  each  hospital  imder  its  review  to 
determine  whether  a  current  signed  and 
dated  acknowledgement  is  on  file  for 
each  physician  sampled.  Depending  on 
the  percentage  of  errors  (that  is, 
acknowledgement  statements  that  are 
missing,  incomplete,  incorrect  or 
noncurrent)  that  the  PRO  finds,  it  may 
take  a  variety  of  actions.  These  actions 
include: 

•  Reviewing  the  hospital’s  complete 
file  of  acknowledgement  statements. 

•  Giving  the  hospital  a  limited  period 
of  time  in  which  to  obtain  an 
appropriate  acknowledgement 
statement. 

•  Issuing  denials  but  reopening  cases 
for  which  the  hospital  has  a  reasonable 
explanation. 

•  Denying  claims  associated  with 
acknowledgement  statements  that  are 
missing  or  unacceptable. 

The  PRO  considers  the  hospital’s  past 
history  when  determining  which  action 
is  appropriate  to  take. 

n.  Provisions  of  the  Final  Rule  With 
Comment  Period 

Under  the  current  regulations, 
physicians  and  hospitals  have 
experienced  difficulties  in  meeting  the 
physician  acknowledgement 
requirements.  Physicians  have 
expressed  concern  that  the  requirement 
produces  unnecessary  paperwork, 
increases  costs,  and  is  time  consuming. 

Hospitals  have  foimd  that  the 
maintenance  of  acknowledgement 
statements  for  annual  inspection  by  the 
PRO  presents  an  administrative  problem 
of  great  complexity.  Only  the  smallest 
facilities  are  able  to  have  all  of  their 
physicians  sign  the  statement  on  the 
same  day  each  year.  For  all  others,  a 
window  of  opportunity  must  be 
afforded.  'This  means  that  gaps  in  the 
signing  of  the  statement  are  almost 
certain  to  occur.  For  example,  if  a 
hospital  informs  its  physicians  that  they 
must  sign  the  statement  between 
November  15  and  December  31  (a 
reasonable  period  of  time  for  a  large 
facility),  and  the  physicians  comply, 
there  would  be  47  days  on  which  the 
statements  could  actually  be  signed.  For 
the  hospital,  that  would  mean  up  to  47 
different  dates  on  which  those 
statements  would  expire.  Tracking  these 
dates,  and  ensuring  compliance  for  the 
next  year,  becomes  a  problem  of 
extensive  complexity  and  expense, 


especially  given  the  limited  resources  of 
most  hospital  medical  records 
departments. 

Hospitals  have  objected  to  this 
administrative  responsibility  of 
ensuring  that  the  emnual 
acknowledgements  are  signed  prior  to 
the  expiration  of  the  previous  year’s 
statements.  Also,  hospitals  are 
concerned  about  the  possibility  of  the 
loss  of  revenues  for  cases  in  which  they 
have  provided  appropriate  care  to 
patients,  but  have  failed  to  get  new 
statements  signed  on  a  timely  basis,  a 
process  they  view  as  a  technicality.  In 
addition,  smaller  hospitals  have  faced 
possible  closure  because  of  the  fiscal 
impact  of  failing  to  comply  with  the 
requirement  for  annual  signatures. 

PRO  have  had  two  major  problems 
with  the  validation  of  acknowledgement 
statements.  First,  the  review  process 
itself  is  burdensome  in  terms  of  the  time 
and  resources  it  consiunes,  particularly 
when  a  PRO  must  examine  a  hospital’s 
complete  file.  In  addition,  the  process 
has  die  potential  of  causing  the  denial 
of  seemingly  inordinate  sums  of  money. 
The  funds  denied  have  the  potential  to 
close  the  doors  of  some  smaller 
hospiteds,  thus  denying  needed  access  to 
care  for  Medicare  beneficiaries. 

The  review  of  acknowledgement 
statements  is.  particularly  in  larger 
hospitals,  a  detailed,  lengthy  activity. 
Moreover,  since  PRO  reviewers  are 
professionally  trained  health  care 
personnel,  requiring  them  to  perform 
acknowledgement  review  (a  clerical 
task)  is  a  misuse  of  resources. 

The  PROs  are  extremely  reluctant  to 
deny  significant  funds  to  a  hospital  for 
failure  to  meet  a  paperwork 
requirement.  Lack  of  correct 
acknowledgement  statements  does  not, 
in  and  of  itself,  mean  that  a  hospital 
gives  poor  care  or  that  it  has  utilization 
or  DRG  problems.  Specifically,  it  does 
not  imply  that  improper  diagnostic  and 
procedural  coding  to  achieve  incorrect 
DRG  assignment  and  payment  has 
occurred  during  the  periods  of  missing, 
incorrect,  or  incomplete 
acknowledgement  statements. 

Our  objective  in  making  a  change  to 
the  regulations; is  to  reduce  the  ’’hassle 
factor”  relating  to  the  paperwork  burden 
associated  with  processing  claims  under 
Medicare.  We  believe  that  the 
regulations  should  be  revised  to  assure 
the  validity  of  diagnostic  information  in 
a  manner  that  is  less  burdensome  to 
hospitals,  physicians,  and  PROs,  and 
that  avoids  the  necessity  of  imposing 
sometimes  substantial  fiscal  penalties  in 
cases  where  diagnostic  information  is 
accurate,  and  the  medical  record  has  the 
necessary  physician  attestation,  but  the 
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acknowledgement  statement  is  out  of 
date. 

In  1992,  the  DHHS  Advisory 
Committee  on  Medicare-Physician 
Relationships  (Gaiy  Committee) 
recommended  that  the  annual  physician 
acknowledgement  requirement  be 
discontinued  and  that  we  modify  the 
requirement  to  provide  that:  (1)  A  one¬ 
time  acknowledgement  signature  be 
submitted  when  a  physician  is  granted 
admitting  privileges  at  a  hospital;  (2)  the 
signature  ^  kept  on  file  by  the  hospital; 
and  (3)  existing  acknowledgements 
signed  by  physicians  already  on  staff 
would  be  considered  to  be  in  effect 
permanently. 

We  have  considered  both  the  Gary 
Committee’s  recommendation  and 
several  other  options  to  ameliorate  the 
present  problems  with 
acknowledgement  statements.  These 
include: 

•  Eliminating  the  statement 
altogether.  This  would  eliminate  all 
problems  with  compliance,  but  would 
not  provide  evidence  that  the  physician 
was  made  aware  of  the  penalties 
involved  in  misrepresenting,  falsifying, 
or  concealing  the  required  information. 

•  Lengthening  the  period  of  time 
between  statement  updates.  This  would 
solve  some  of  the  procedural  problems 
but  could  exacerbate  the  problem  of 
inordinate  penalties  by  greatly 
increasing  the  number  of  claims  liable 
to  denial. 

•  Placing  the  acknowledgement 
statement  with  the  attestation  statement. 
This  is  an  administratively  simple 
approach,  and  in  fact  was  our  policy  for 
a  short  period  of  time  a  the  outset  of  the 
implementation  of  the  prospective 
payment  system.  However,  it  proved  to 
be  extremely  impopular  with  the 
physician  community  and  was  replaced 
with  the  current  requirement  in  our 
August  31, 1984,  final  rule  (49  FR 
34759.) 

•  Shifting  the  monitoring  requirement 
to  the  fiscal  intermediaries.  This  would 
pjace  a  claims  processing  requirement 
with  the  entity  that  processes  the  claims 
and  would  prevent  ^e  accumulation  of 
large  numbers  of  claims  liable  to  denial. 
It  would  not  alleviate  the  hospitals’ 
problems  in  acquiring  signatures,  but 
would  alert  the  hospital  immediately  if 
a  signature  had  expired. 

After  considering  all  of  these  options, 
we  have  decided  to  remove  the 
requirement  that  the  acknowledgement 
be  completed  within  the  year  prior  to 
the  submission  of  the  claim  and  replace 
it  with  the  requirement  that  the 
acknowledgement  be  completed  by  the 
physician  at  the  time  he  or  she  is 
granted  admitting  privileges  at  that 
particular  hospital  or  before  or  at  the 


time  the  physician  admits  his  or  her 
first  patient.  The  hospital  must  continue 
to  keep  these  signatures  on  file. 
Acknowledgements  currently  on  file  are 
considered  to  be  in  effect  as  long  as  the 
physician  has  admitting  privileges  in 
the  hospital.  Accordingly,  the  PRO 
review  of  acknowledgement  statements 
will  be  reduced  to  physicians  granted 
new  admitting  privileges. 

We  are  recommending  this  change 
because  our  years  of  experience  with 
this  provision  have  revealed  continuing 
physician  discontent  with  the 
procedures,  a  time-consuming  annual 
burden  on  hospitals  in  obtaining  timely 
statements,  and  a  significant 
administrative  burden  on  PROs  that 
validate  them.  There  is  evidence  that 
this  essentially  “paper”  requirement  is 
sometimes  enforced  inconsistently,  and 
we  know  finm  experience  that 
inadvertent  administrative  lapses  could 
cause  significant  financial  burdens  for 
hospitals  that  have  provided  medically 
necessary  and  appropriate  care  to  the 
patients  whose  claims  are  subject  to 
denial  based  on  lack  of  an  appropriately 
executed  acknowledgement  statement. 
We  believe  that  this  requirement’s 
current  level  of  burden  to  physicians, 
hospitals,  and  PROs  can  be  substantially 
reduced  without  significantly  impairing 
the  effectiveness  of  the  warning  or  its 
usefulness  in  cases  where  prosecution  is 
necessary. 

Although  we  are  requiring  that  the 
statements  be  completed  by  a  physician 
only  once  for  each  hospital  at  which  the 
physician  has  admitting  privileges,  we 
intend  to  remind  physicians  annually  of 
the  penalties  attached  to 
misrepresentation,  falsification,  and 
concealment  of  information  required  for 
the  payment  of  Federal  funds.  The 
vehicle  for  this  reminder  is  under 
consideration. 

III.  Impact  Statement 

Unless  the  Secretary  certifies  that  a 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  we  generally 
prepare  a  regulatory  flexibility  analysis 
that  is  consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612). 

The  changes  we  are  making  to  the 
regulations  will  reduce  both  hospital 
and  PRO  administrative  costs.  Hospitals 
will  be  relieved  of  a  time-consuming 
annual  burden  in  obtaining  timely 
statements,  and  the  possibility  of 
significant  financial  burdens  caused  by 
inadvertent  administrative  lapses  due  to 
claims  subject  to  denial  based  on  lack  of 
an  appropriately  executed 
acknowledgement  statement.  Under  the 
present  system,  we  estimate  that  a 


typical  hospital  spends  several  hundred 
hours  a  year  tracking  and  chasing  down 
missing  physician  signatures,  and  that 
PROs  spend  many  hours  in  each 
hospital  checking  for  signatures  and 
dealing  with  gaps  and  missing 
signatures.  Currently,  there  are  over 
6,000  hospitals  participating  in  the 
Medicare  prospective  payment  system, 
and  some  300,000  physicians  whose 
signatures  must  be  tracked  and  updated 
each  year,  so  total  costs  to  the  economy 
may  well  be  in  the  range  of  $10  million 
to  $20  million  a  year  for  the  annual 
acknowledgment  requirement.  Under 
the  revised  system,  PRO  review  will  be 
significantly  reduced  to  only  those 
physicians  granted  new  staff  privileges. 
Also,  since  we  anticipate  fewer 
instances  of  hospital  noncompliance 
under  the  revised  requirements,  we 
anticipate  that  PROs  rarely,  if  ever,  will 
need  to  intensify  review  of  100  percent 
of  acknowledgements  in  hospitals,  or 
take  actions  to  deny  payment,  based  on 
violations  of  the  physician  attestation 
requirement. 

While  the  effects  of  this  rule  are  a 
small  fraction  of  administrative  costs  in 
each  hospital,  the  elimination  of  the 
requirement  for  annual  physician 
acknowledgements  represents  a 
significant  reduction  in  governmental 
“red  tape”  for  hospitals,  physicians,  and 
PROs.  We  have  determined,  and  the 
Secretary  certifies,  that  this  final  rule 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities;  thus,  we  are  not  preparing  an 
analysis  for  the  RFA. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  statement  if  a  final 
rule  will  have  a  significant  economic 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  Such 
an  analysis  must  conform  to  the 
provisions  of  section  603  of  the  FRA. 

For  purposes  of  section  1102(b)  of  the 
Act,  we  define  a  small  rural  hospital  as 
a  hospital  that  is  located  outside  of  a 
Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds. 

We  have  not  prepared  a  rural  impact 
statement  since  we  have  determined, 
and  the  Secretary  certifies,  that  this  final 
rule  will  not  have  a  significant 
economic  effect  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 
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rv.  Other  Required  Information 

A.  Waiver  of  Proposed  Rulemaking 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  and  invite  prior  public 
comment  on  proposed  rules.  The  notice 
of  proposed  rulemaking  includes  a 
reference  to  the  legal  authority  under 
which  the  rule  is  proposed,  and  the 
terms  and  substances  of  the  proposed 
rule  or  a  description  of  the  subjects  and 
issues  involved.  This  procedure  can  be 
waived,  however,  if  an  agency  finds 
good  cause  that  a  notice-and-comment 
procedure  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest  and  incorporates  a  statement  of 
the  finding  and  its  reasons  in  the  rule 
issued.  We  believe  that  this  final  rule 
with  comment  period  will  alleviate  the 
time-consuming  annual  burden  on 
hospitals  to  obtain  updated  physician 
acknowledgement  statements,  the 
administrative  burden  on  PROs  to 
validate  them,  and  the  physician 
discontent  with  the  procedures. 
Moreover,  we  believe  that  this 
requirement’s  current  level  of  burden  to 
physicians,  hospitals,  and  PROs  can  be 
substantially  reduced  without 
significantly  impairing  the  effectiveness 
of  the  warning  or  its  usefulness  in  cases 
where  prosecution  is  necessary.  This 
rule  reduces  rather  than  impmses 
burdens,  and  we  believe  that  the 
individuals  and  organizations  being 
affected  by  these  changes  are  best  serv'ed 
by  immediate  action.  We  believe  that 
notice  and  comment  is  both 
unnecessary  and  contrary  to  the  public 
interest. 

Therefore,  we  find  good  cause  to 
waive  the  notice  of  proposed 
rulemaking  and  to  issue  a  final  rule  in 
this  instance.  We  are  providing  a  60-day 
period  for  public  comment  on  this  rule. 

B.  Information  Collection  Requirements 

Regulations  at  §  412.46(c)  contain 
information  collection  or  recordkeeping 
requirements  that  are  subject  to  review 
by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.). 
Current  §  412.46(c)  requires  that,  when 
a  claim  is  submitted,  hospitals  have  on 
file  a  current  signed  and  dated 
acknowledgment  from  each  attending 
physician  ^at  the  physician  has 
received  a  notice  from  the  hospital  that 
explains  the  physician  attestation 
requirement  and  the  p>enalties 
applicable  for  misrepresenting, 
falsifying,  or  concealing  essential 
information  required  for  payment. 
Hospitals  must  ensure  that  physician 
acknowledgements  are  completed 
within  1  year  prior  to  the  submission  of 


the  claim.  This  requirement  has 
imposed  substantial  annual  paperwork 
costs  on  hospitals,  which  must 
repeatedly  check  signature  dates  and 
secure  timely  physician  signatures  on 
acknowledgement  statements  to  ensure 
that,  for  payment  purposes,  no  part  of  a 
year  is  unaccounted  for  by  each 
physician’s  acknowledgment  statement. 

Under  this  final  rule,  we  are  requiring 
under  revised  §  412.46(c)  that  the 
acknowledgment  statements  be  signed 
only  at  the  time  that  the  physician  is 
granted  admitting  privileges  at  a 
particular  hospital,  or  before  or  at  the 
time  the  physician  admits  his  or  her 
first  patient,  rather  than  on  an  annual 
basis.  Unlike  the  current  requirement, 
we  estimate  that  the  residual  system 
will  impose  on  physicians  and  hospitals 
a  shared  one-time  burden  of  only  5 
minutes  per  acknowledgement  for  each 
physician  that  gains  admitting 
privileges.  The  hospital  must  continue 
to  keep  these  signatures  on  file.  Since 
acknowledgements  currently  on  file  are 
considered  to  be  in  effect  as  long  as  the 
physician  has  admitting  privileges  in 
the  hospital,  the  burden  on  PROs  to 
review  acknowledgement  statements 
also  will  be  reduced  substantially  to 
cover  only  physicians  that  are  newly 
granted  admitting  privileges. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  and 
recordkeeping  requirements  should 
direct  them  to  the  OMB  official  whose 
name  ap{}ears  in  the  “ADDRESSES” 
section  of  this  preamble. 

C.  Public  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive, 
we  are  not  able  to  acknowledge  or 
respond  to  them  individually.  However, 
we  will  consider  all  comments  that  we 
receive  by  the  date  and  time  specified 
in  the  “DATES”  section  of  this  preamble, 
and  if  we  proceed  with  a  subsequent 
document,  we  will  respond  to  the 
comments  in  the  preamble  to  that 
document. 

List  of  Subjects  in  42  CFR  Part  412 

Administrative  practice  and 
procedure.  Health  facilities.  Medicare, 
Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFR  chapter  IV,  part  412,  is 
amended  as  follows: 

PART  412— PROSPECTIVE  PAYMENT 
SYSTEMS  FOR  INPATIENT  HOSPITAL 
SERVICES 

A.  The  authority  citation  for  part  412 
continues  to  read  as  follows: 


Authority:  Secs.  1102, 1815(e),  1871,  and 
1886  of  the  Social  Security  Act  (42  U.S.C. 
1302, 1395g(e),  1395hh,  and  1395ww). 

Subpart  C — [Amended] 

B.  In  §  412.46,  paragraph  (c)  is  revised 
to  read  as  follows: 

§412.46  Medical  review  requirements; 

DRG  validation. 

***** 

(c)  Physician  acknowledgement.  (1)  In 
addition,  when  the  claim  is  submitted, 
the  hospital  must  have  on  file  a  signed 
and  dated  acknowledgement  from  the 
attending  physician  that  the  physician 
has  received  the  following  notice: 

Notice  to  Physicians:  Medicare  payment  to 
hospitals  is  based  in  part  on  each  patient's 
principal  and  secondary  diagnoses  and  the 
major  procedures  performed  on  the  patient, 
as  attested  to  by  the  patient’s  attending 
physician  by  virtue  of  his  or  her  signature  in 
the  medical  record.  Anyone  who 
misrepresents,  falsifies,  or  conceals  essential 
information  required  for  payment  of  Federal 
funds,  may  be  subject  to  fine,  imprisonment, 
or  civil  penalty  under  applicable  Federal 
laws. 

(2)  The  acknowledgement  must  be 
completed  by  the  physician  at  the  time 
that  the  physician  is  granted  admitting 
privileges  at  the  hospital,  or  before  or  at 
the  time  the  physician  admits  his  or  her 
first  patient.  Existing  acknowledgements 
sign^  by  physicians  already  on  staff 
remain  in  effect  as  long  as  the  physician 
has  admitting  privileges  at  the  hospital. 
***** 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 

Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  June  16, 1993. 

Bruce  C  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  December  3, 1993. 

Donna  E.  Shalala, 

Secretary. 

IFR  Doc.  94-5315  Filed  3-7-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49CFR  Part  571 

pocket  No.  91-49;  Notice  4] 

RIN  2127-AE29 

Federal  Motor  Vehicle  Safety 
Standards,  Electric  Vehicles  Controls 
and  Displays;  Windshield  Defrosting 
and  Defogging  Systems 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  document  adopts  minor 
amendments  to  the  Federal  Motor 
Vehicle  Safety  Standard  on  windshield 
defrosting  and  defogging  systems  that 
make  the  systems  more  appropriate  for 
electric  powered  motor  vehicles.  This 
document  also  announces  the  agency’s 
decision  not  to  adopt  similar  minor 
amendments  that  were  proposed  for 
controls  and  displays  for  electric 
powered  vehicles.  The  reason  for  this 
decision  is  that  standardization  does  not 
appear  necessary  at  the  present  time  for 
motor  vehicle  safety. 

DATES:  The  effective  date  of  the  final 
rule  is  September  6, 1994.  Petitions  for 
reconsideration  of  the  final  rule  must  be 
received  not  later  than  April  8, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  R.  Woodford,  Special  Projects 
Staff,  Office  of  Rulemaking  NHTSA 
(202-366-4931). 

SUPPLEMENTAL  INFORMATION:  On  January 
15, 1993,  NHTSA  issued  a  notice  of 
proposed  rulemaking  (NPRM)  proposing 
minor  amendments  of  Federal  motor 
vehicle  safety  standards  on  controls  and 
displays  and  windshield  defrosting  and 
defogging  systems  (58  FR  4644).  The 
proposal  was  issued  to  make  these 
standards  more  appropriate  for  electric 
powered  vehicles  (EVs),  and  to  put  any 
necessary  standards  in  place  as  soon  as 
possible  to  support  the  safe  introduction 
and  operation  of  EVs.  To  delay 
rulemaking  until  significant  production 
of  EVs  actually  begins  could  not  only 
fail  to  prevent  avoidable  safety 
problems,  but  also  disrupt  and  impede 
the  development  and  commercialization 
of  EVs.  The  reader  is  referred  to  the 
NPRM  for  an  extensive  discussion  of  the 
background  leading  to  the  proposal. 

Towards  this  goal,  NHTSA  identified 
two  Federal  motor  vehicle  safety 
standards  whose  modification  appeared 
to  be  desirable  to  facilitate  introduction 
of  EVs. 


1.  Standard  No.  101,  Controls  and 
Displays 

The  regulatory  issue  was  whether  a 
gauge  and  symbol  should  be  required  to 
indicate  battery  energy  level  to  inform 
drivers  about  the  vehicle’s  remaining 
range  capability  before  recharging  is 
necessary.  General  Motors  had  stated 
that  the  European  agencies  have  agreed 
to  use  the  ISO  battery  symbol  to  indicate 
electrical  power  reserve  and  requested 
NHTSA’s  concurrence  to  use  it. 

As  NHTSA  noted  in  the  NPRM,  it 
believes  that  EV  manufacturers  will 
provide  a  “range  indicator”  or  “state-of- 
charge”  indicator  similar  to  the  fuel 
gauge  on  a  conventionally  powered 
vehicle,  without  a  regulatory 
requirement  that  they  do  so.  In  the 
agency’s  tentative  view,  the  method  of 
measuring  state-of-charge  should  be  left 
to  the  manufacturer,  as  the  accuracy  of 
current  systems  varies  widely  at  this 
stage  of  the  art.  However,  NHTSA 
proposed  that  the  state-of-charge 
indicator  (whether  a  gauge  or  otherwise) 
contain  an  illuminated  telltale  with  the 
word  “RECHARGE”,  and  the  ISO 
battery  symbol  (identical  to  the  one 
presently  specified  to  indicate 
“electrical  charge”  and  used  in 
nonelectric  vehicles),  which  would 
illuminate  when  the  electrical  energy 
remaining  in  the  battery  system  contains 
less  than  25  percent  of  full  charge. 
NHTSA  invited  specific  comments  as  to 
whether  a  value  other  than  25  percent 
would  be  more  appropriate.  NHTSA 
asked  for  comments  on  whether  use  of 
the  ISO  symbol  to  indicate  a  state-of- 
charge  warning  would  be  confusing 
given  its  present  use  to  indicate 
“electrical  charge”  in  conventionally 
powered  vehicles.  It  also  asked  whether 
an  alternative  symbol,  such  as  the 
outline  of  a  household  electrical  plug, 
might  be  desirable. 

Comments  on  the  proposal  were 
received  from  Chrysler  Corporation, 
Volkswagen  of  America.  Inc.  (WV), 
General  Motors  Corporation  (GM), 
Toyota  Motor  Corporate  Services  of 
North  America,  Inc.  (Toyota),  Ford 
Motor  Company,  Mitsubishi  Motors 
Corp.,  and  American  Honda  Motor  Co. 
(Honda). 

The  comments  indicated  that 
manufacturers  intend  to  offer  a  state-of- 
charge  indicator  with  a  means  for  the 
operator  to  determine  when  battery 
recharging  is  necessary.  However,  four 
of  the  five  manufacturers  who 
commented  on  the  issue  disagreed  with 
use  of  the  battery  symbol  for  a  low  state- 
of-charge  warning  since  it  has  already 
acquired  a  meaning  for  operators  of 
conventional  vehicles.  Only  GM 
supported  use  of  the  symbol.  Two  of  the 


three  commenters  on  the  issue  opposed 
use  of  the  word  “recharge”,  though  it 
was  supported  by  GM.  Chrysler 
commented  that  use  of  the  word  might 
cause  an  operator  to  feel  that  em 
imrhediate  recharge  was  necessary.  VW 
believes  that  use  of  the  word  is 
inappropriate  because  the  need  for  a 
recharge  can  be  determined  ft-om  the 
state-of-charge  indicator. 

These  comments  indicate  that 
manufacturers  will  offer  a  state-of- 
charge  indicator  and  that  a  Federal 
regulation  requiring  them  to  do  so  is 
unnecessary.  Given  the  diversity  of 
opinion  as  to  appropriate  wording  and/ 
or  symbols,  the  agency  is  choosing  at 
the  present  time  not  to  impose  a 
regulatory  requirement  for  identification 
of  a  low  the  state-of-charge,  recognizing 
that  any  wording  or  symbol  chosen  by 
an  EV  manufacturer  will  be  explained  in 
the  operator’s  manual. 

Finally,  although  NHTSA  did  not 
propose  regulatory  language  that  a  low 
state-of-charge  warning  activate  when 
the  state-of-charge  reached  25  percent  of 
capacity,  it  asked  for  comments  on  the 
appropriateness  of  this  value,  and  on 
alternative  values.  All  seven 
commenters  recommended  that  the 
activation  level  of  a  low  state-of-charge 
warning  be  determined  by  the  vehicle 
manufacturer,  with  six  rejecting  the  25 
percent  level,  and  the  seventh  merely 
conceding  that  it  “may  be  adequate.” 
These  comments  will  be  taken  into 
consideration  should  NHTSA  decide  to 
explore  this  subject  further  in  the 
further. 

For  the  reasons  discussed  above, 
NHTSA  has  decided  not  to  adopt  the 
amendments  to  Standard  No.  101  that 
were  proposed  in  Notice  3. 

2.  FMVSS  No.  103,  Windshield 
Defrosting  and  Defogging  Systems 

One  provision  of  Standard  No.  103 
requires  the  defrosting  and  defogging 
system  of  a  vehicle  to  be  capable  of 
melting  a  specific  amount  of  windshield 
ice  within  a  specified  time  period  after 
allowing  time  for  engine  warm-up. 
NHTSA  believed  that  the  reference  to 
engine  warm-up  is  inappropriate  for 
EVs  in  general  and  might  need  revision. 
In  accordance  with  recommendations 
from  industry,  NHTSA  proposed  that 
the  warm-up  procedure  should  be  the 
one  that  the  manufacturer  recommends 
for  cold  weather  starting.  Specifically,  it 
proposed  that  the  manufacturer’s  cold 
weather  warmup  procedure  be  followed 
by  vehicles  equipped  with  a  heating 
system  (other  than  a  heat  exchanger 
type  system  that  uses  the  engine’s  liquid 
coolant  as  a  means  to  supply  the  heat  to 
the  heat  exchanger).  These  changes 
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would  be  made  to  the  demonstration 
procedures  in  S4.3(a)  and  S4.3(b). 

Comments  were  received  from  GM, 
Chrysler,  Ford,  VW,  and  Toyota.  GM, 

VW  and  Ford  supported  the  proposed 
amendments  as  adequate  and 
appropriate. 

Chrysler  supported  the  proposal  as 
well.  It  brought  to  NHTSA’s  attention 
the  fact  that  the  EV  equipped  with  an 
electrical  resistance  heater,  and  tested  at 
rest  in  a  cold  room  facility,  would  have 
an  abundance  of  electrical  power 
available  and  could  easily  meet  most 
defrost  performance  requirements. 
However,  it  noted  that  when  the  same 
vehicle  is  operating  under  normal  road 
load  conditions,  the  defrost/heat  system 
may  not  have  the  same  battery  energy 
available  since  the  propulsion  system 
may  utilize  a  large  amount  of  power. 
Chrysler  cautioned  that  these  factors 
must  be  considered  before  establishing 
precise  defrost/defogging  system 
requirements  for  EVs.  In  its  opinion, 
judging  EV  defroster  performance  “will 
require  unique  testing  procedures  that 
must  be  relatively  elaborate  and 
formalized  to  ensure  that  vehicle 
performance  meets  the  regulatory  intent 
of  the  standard.”  It  observed  that  these 
procedures  could  be  formulated  by 
knowledgeable  industry  personnel 
working  through  an  organization  such 
as  the  SAE. 

NHTSA  concurs  with  Chrysler’^ 
comments  and  encourages  the  industry, 
either  through  SAE  or  other  industry 
organizations,  to  explore  this  issue.  At 
present.  Standard  No.  103  allows  the 
defrosting  and  defogging  system  to  be 
tested  with  the  vehicle  in  neutral  gear. 
EVs  equipped  with  electric  resistance 
heaters,  which  draw  power  from  the 
vehicle  propulsion  batteries,  may  incur 
a  degradation  in  performance  under 
road  load  conditions  or  under  less  than 
full  state-of-charge  conditions. 

Currently,  the  agency  has  no 
information  to  determine  the  extent  to 
which  any  such  degradation  may  exist, 
or  the  extent  to  which  it  may  impede 
vehicle  safety.  Moreover,  the  agency  has 
no  information  on  the  number  of  EVs 
that  will  employ  electric  resistance 
heaters  or  use  auxiliary  combustible  fuel 
heaters.  To  a  large  extent,  EV  technology 
is  still  in  the  developmental  state. 
Therefore,  NHTSA  will  monitor  this 
issue  for  possible  future  rulemaking, 
and  encourages  the  industry  to  explore 
it  as  well. 

Toyota  also  supported  the  proposed 
amendments,  but  suggested  that  three 
pre-test  conditions  be  adopted.  Under 
these  conditions,  testing  would  be 
initiated  with  the  battery  at  full  charge, 
and  the  battery  would  be  charging  until 
defrost/defog  testing  is  started. 


However,  the  battery  should  not  be 
included  in  the  — 18  degrees  C  soak 
time  as  currently  specified  by  the  test 
procedure  of  SAE  Standard  J902 
incorporated  by  reference  in  Standard 
No.  103.  NHTSA  appreciates  Toyota’s 
comments  but  believes  that 
manufacturers  are  likely  to  begin 
defrost/defog  testing  with  the  battery  at 
its  maximum  state  of  charge,  and  the 
battery  will  be  charging  uritil  testing 
begins.  Thus,  no  further  regulatory 
language  appears  called  for.  The  agency 
disagrees  with  Toyota’s  contention  that 
the  battery  should  not  be  included  in 
the  soak  time  because  a  temperature  of 
- 18  degrees  C  replicates  the  real  world 
conditions  under  which  some  EVs  are 
likely  to  be  operated.  Thus,  NHTSA  will 
not  consider  Toyota’s  suggestion  as  a 
candidate  for  future  rulemaking. 

Taking  into  consideration  the 
foregoing  remarks,  NHTSA  is  amending 
S4.3  (a)  and  (b)  of  Standard  No.  103 
exactly  as  proposed,  with  a  single 
exception.  The  present  reference  speed 
in  S4.3(b)(2)(ii)  is  25  m.p.h.  The  NPRM 
incorrectly  stated  it  as  15  m.p.h.  There 
was  no  intention  to  propose  a  reference 
speed  of  15  m.p.h.,  and  the  final  rule 
correctly  states  it  as  25  m.p.h. 

Effective  Date 

The  amendments  are  effective 
September  6, 1994. 

Rulemaking  Analyses 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impacts  of 
this  rulemaking  action  under  E.0. 12866 
"Regulatoi7  Planning  and  Review”,  and 
the  Department  of  Transportation 
regulatory  policies  and  procedures.  This 
action  has  been  determined  to  be  not 
“significant”  under  either,  and  has  not 
been  reviewed  by  0MB  under  E.O. 
12866.  The  agency  has  determined  that 
the  economic  effects  of  the  amendment 
are  so  minimal  that  a  full  regulatory 
evaluation  is  not  required.  The  purpose 
of  the  rule  is  to  clarify  several  existing 
requirements  applicable  to  all  motor 
vehicles  so  that  they  may,  in  recognition 
of  the  different  characteristics  of  EVs,  be 
more  appropriate  for  EVs.  The  rule 
makes  no  change  in  the  cost  of 
compliance  for  EVs. 

Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  “Federalism”  and  it  has  been 
determined  that  the  notice  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 


National  Environmental  Policy  Act 

The  agency  has  determined  that  the 
notice  will  not  have  a  significant  effect 
upon  the  environment  for  the  purposes 
of  the  National  Environmental  Policy 
Act.  There  is  no  environmental  impact 
associated  with  the  rulemaking  action 
since  it  clarifies  the  applicability  of  an 
existing  Federal  motor  vehicle  safety 
standa^  to  EVs.  To  the  extent  that  the 
rulemaking  action  will  facilitate  the 
production  of  EVs,  it  may  result  in  a  net 
positive  benefit  to  the  environment. 

Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  action  in 
relation  to  the  Regulatory  Flexibility 
Act.  I  certify  that  this  rulemaking  action 
will  not  have  a  significant  economic 
effect  upon  a  substantial  number  of 
small  entities.  Although  some  EV 
manufacturers  may  be  small  businesses 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  these  manufacturers  are 
already  required  to  comply  with  the 
Federal  motor  vehicle  safety  standards 
that  the  rulemaking  action  is  intended 
to  clarify.  Further,  small  organizations 
and  governmental  jurisdictions  will  not 
be  significantly  affected  as  the  price  of 
new  EVs  should  not  be  impacted.  The 
notice  clarifies  some  existing 
requirements  that  EVs  must  meet. 
Accordingly,  no  Regulatory  Flexibility 
Analysis  has  been  prepared. 

Civil  Justice  Reform 

This  rule  will  not  have  any  retroactive 
effect.  Under  section  103(d)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1392(d)), 
whenever  a  Federal  motor  vehicle  safety 
standard  is  in  effect,  a  state  may  not 
adopt  or  maintain  a  safety  standard 
applicable  to  the  same  aspect  of 
performance  which  is  not  identical  to 
the  Federal  standard.  Section  105  of  the 
Act  (15  U.S.C.  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

In  consideration  of  the  foregoing,  49 
CFR  part  571  is  amended  as  follows: 

1.  The  authority  citation  for  part  571 
continues  to  read: 
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Authority:  15  U.S.C.  1392, 1401, 1407; 
delegation  of  authority  at  49  CFR  part  1.50. 

§571.103  [Amended] 

2.  Paragraphs  S4.3  (a)  and  (b)  of 
§  571.103  are  revised  to  read: 

S4.3  Demonstration  procedure  *  *  * 

(a)  Ehiring  the  first  5  minutes  of  the 
test: 

(1)  For  a  passenger  car  equipped  with 
a  heating  system  other  than  a  heat 
exchanger  type  that  uses  the  engine’s 
coolant  as  a  means  to  supply  the  heat  to 
the  heat  exchanger,  the  warm-up 
procedure  is  that  specified  by  the 
vehicle’s  manufacturer  for  cold  weather 
starting,  except  that  connection  to  a 
power  or  heat  source  external  to  the 
vehicle  is  not  permitted. 

(2)  For  all  other  passenger  cars,  the 
warm-up  procedure  may  be  that 
recommended  by  the  vehicle’s 
manufacturer  for  cold  weather  starting. 

(b)  During  the  last  35  minutes  of  the 
test  period  (or  the  entire  test  period  if 
the  5-minute  warm-up  procedure 
specified  in  paragraph  (a)  of  this  section 
is  not  used), 

(1)  For  a  passenger  car  equipped  with 
a  heating  system  other  than  a  heat 
exchanger  type  that  uses  the  engine’s 
coolant  as  a  means  to  supply  the  heat  to 
the  heat  exchanger,  the  procedure  shall 
be  that  specified  by  the  vehicle’s 
manufacturer  for  cold  weather  starting, 
except  that  connection  to  a  power  or 
heat  source  external  to  the  vehicle  is  not 
permitted. 

(2)  For  all  other  passenger  cars, 
either — 

(i)  The  engine  speed  shall  not  exceed 

l, 500  r.p.m.  in  neutral  gear;  or 

(ii)  The  engine  speed  and  load  shall 
not  exceed  the  speed  and  load  at  25 

m. p.h.  in  the  manufacturer’s 
recommended  geeir  with  road  load. 
***** 

Issued  on  March  2, 1994. 

Christopher  A.  Hart, 

Deputy  Administrator. 

[FR  Doc.  94-5187  Filed  3-8-94;  8:45  am) 
BILUNQ  CODE  4910-6«-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  650 

[Docket  No.  940368-^1068;  I.D.  030294C] 
Atlantic  Sea  Scallop  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Emergency  interim  rule. 


SUMMARY:  NMFS  issues  this  emergency 
interim  rule  to  provide  alternatives  to 
the  minimiun  ring  size  required  for 
Atlantic  sea  scallop  dredges  by 
amendment  4  to  the  Fishery 
Management  Plan  for  the  Atlantic  Sea 
Scallop  Fishery  (FMP)  and  its 
implementing  regulations.  'Through 
April  30, 1994,  participants  in  the 
fishery  must  comply  with  either  the 
scallop  meat-coimt  requirement  or 
corresponding  shell-height  requirement 
that  existed  prior  to  the  implementation 
of  amendment  4,  or  to  the  ring-size 
requirement  implemented  under 
amendment  4.  'The  intent  is  to  provide 
relief  to  fishermen  who  may  have  been 
imable  to  obtain  the  required  rings, 
which  are  not  currently  available  in 
sufficient  quantities  to  supply  the 
industry. 

EFFECTIVE  DATES:  March  4, 1994  through 
April  30, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
H.  Jones,  Fishery  Policy  Analyst,  NMFS, 
508-281-9273. 

SUPPLEMENTARY  INFORMATION: 
Background 

Amendment  4  to  the  FMP  was 
prepared  by  the  New  England  Fishery 
Management  Council  (Council)  imder 
the  authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.)  (Magnuson  Act)  and 
approved  by  NMFS.  Regulations 
implementing  amendment  4  were 
published  January  19, 1994  (59  FR 
2757),  and  became  effective  March  1, 
1994.  In  addition  to  other  management 
measures,  amendment  4  eliminated  the 
average  meat-coimt  standard  previously 
in  effect  to  protect  small  scallops.  The 
meat-coimt  standard  was  most  recently 
established  at  33  meats  per  pound  (59 
FR  2777,  January  19, 1994),  which 
corresponds  to  a  minimum  shell  height 
of  31V16  inches  (94  mm).  In  its  place,  to 
reduce  the  number  of  juvenile  scallops 
that  would  be  retained  and  subjected  to 
unnecessary  mortality  through 
elimination  of  the  meat-count  standard, 
amendment  4  imposed  a  minimum 
inside  diameter  ring  size  for  scallop 
dredges  of  3V4  inches  (83  mm)  in  1994 
and  1995. 

Because  they  were  unable  to  predict 
whether  amendment  4  would  be 
approved,  suppliers  of  scallop  dredge 
rings  were  reluctant  to  purchase,  and 
have  available,  sufficient  numbers  of  the 
required  rings  as  of  March  1, 1994.  As 
a  result,  not  all  scallop  vessel  owners 
have  been  able  to  purchase  the  required 
rings;  therefore,  they  are  unable  to 
comply  with  the  regulations 
implementing  amendment  4  now  in 


effect.  These  circumstances  have  made 
it  impossible  for  such  vessels  to  fish. 

To  provide  relief  to  scallop  fishermen 
unable  to  acquire  the  larger  dredge 
rings,  and  to  provide  protection  to 
juvenile  sea  scallops,  this  emergency 
rule  allows  vessels  to  comply  with 
either  the  3  Vi  inch  (83  mm)  minimum 
ring-size  requirement,  or  an  average  33- 
meat-coimt  requirement  (or  the 
corresponding  minimum  shell-height 
standard)  through  April  30, 1994.  By 
May  1, 1994,  all  scallop  dredge  vessels 
must  comply  with  the  minimum  ring- 
size  requirement.  It  is  anticipated  that 
the  circumstances  necessitating  this 
emergency  action  will  have  been 
alleviated  by  that  date. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  has  determined 
that  this  rule  is  necessary  to  respond  to 
an  emergency  situation  and  is  consistent 
with  the  Magnuson  Act  and  other 
applicable  law. 

This  rule  is  not  subject  to  review 
under  Executive  Order  12866. 

This  rule  is  exempt  from  the 
procedures  of  the  Regulatory  Flexibility 
Act  because  the  rule  is  issued  without 
opportunity  for  prior  public  comment. 

The  AA  finds  for  good  cause  that  the 
reasons  justifying  promulgation  of  this 
rule  on  an  emergency  basis  also  make  it 
impracticable  and  contrary  to  the  public 
interest  to  provide  notice  and 
opportimity  for  comment  under  the 
provisions  of  section  553(b)  of  the 
Administrative  Procedure  Act  (APA). 
Further,  because  this  rule  relieves  a 
restriction,  under  section  553(d)  of  the 
APA,  there  is  no  need  to  delay  for  30 
days  the  effective  date  of  these 
regulations. 

List  of  Subjects  in  50  CFR  650 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  March  3, 1994. 

Rolland  A.  Schmitten, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  650  is 
temporarily  amended  from  March  4, 
1994,  through  April  30, 1994,  as 
follows: 

PART  650-ATLANTIC  SEA  SCALLOP 
FISHERY 

1.  The  authority  citation  for  part  650 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  650.9,  paragraphs  (b)(13)  and 

(c)(14)  are  suspended  and  paragraphs 
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(b)(25),  (b)(26),  (c)(8),  and  (c)(9)  are 
added  to  read  as  follows: 

§650.9  Prohibitions. 
***** 

(b) *  *  * 

(25)  Possess  more  than  40  pounds 
(18.14  kg)  of  shucked  scallops  or  5  U.S. 
bushels  (176.1  L)  of  in-shell  scallops 
while  in  possession  of,  or  fish  under  the 
DAS  allocation  program  with,  dredge 
gear  containing  rings  that  have 
minimum  sizes  smaller  than  those 
specified  in  §  650.21(b)(3),  except  as 
provided  in  §  650.30(a). 

(26)  Fail  to  comply  with  the 
alternatives  provided  in  §  650.30(a),  if  in 
possession  of  more  than  40  pounds 
(18.14  kg)  of  shucked  scallops  or  5  U.S. 
bushels  (176.1  L)  of  in-shell  scallops 
while  in  possession  of,  or  fishing  under 
the  DAS  allocation  program  with, 
dredge  gear  containing  rings  that  have 
minimum  sizes  smaller  than  those 
specified  in  §  650.21(b)(3). 

(c)  *  *  * 

(8)  Possess  more  than  40  pounds 
(18.14  kg)  of  shucked  scallops  or  5  U.S. 
bushels  (176.1  L)  of  in-shell  scallops 
while  in  possession  of,  or  fish  for 
scallops  with,  dredge  gear  containing 
rings  that  have  minimum  sizes  smaller 
than  those  specified  in  §  650.21(b)(3), 
except  as  provided  in  §  650.30(a). 

(9)  Fail  to  comply  with  the  average 
meat-count  standard  or  minimum  shell- 
height  standard  alternatives  provided  in 
§  650.30(a),  if  in  possession  of  more 
than  40  pounds  (18.14  kg)  of  shucked 
scallops  or  5  U.S.  bushels  (176.1  L)  of 
in-shell  scallops  while  in  possession  of, 
or  fishing  for  scallops  with,  dredge  gear 
containing  rings  that  have  minimum 
sizes  smaller  than  those  specified  in 

§  650.21(b)(3),  except  as  provided  in 
§650.30. 

***** 

3.  Section  650.20  is  suspended. 

4.  In  §650.21,  paragrapn  (b)(3)(i)  is 
suspended  and  paragraph  (b)(3)(iv)  is 
added  to  read  as  follows: 

§  650.21  Gear  and  crew  restrictions. 
***** 


(b)*  *  * 

(3)*  *  * 

(iv)  For  1994  and  1995,  the  inside 
diameter  ring  size  of  a  scallop  dredge  in 
use  by  or  in  possession  of  such  vessels 
shall  not  be  smaller  than  3y4  inches  (83 
mm),  except  as  provided  in  §  650.30. 
***** 

5.  A  new  §  650.30  is  added  to  subpart 
B  to  read  as  follows: 

§  650.30  Aitematives  to  dredge  minimum 
ring-size  requirements. 

(a)  From  March  4, 1994,  through  April 
30, 1994,  scallop  dredge  vessels  may,  as 
an  alternative  to  dredge  minimum  ring- 
size  requirements  contained  in 

§  650.21(b)(3)(iv),  comply  with  one  of 
the  standards  in  paragraphs  (a)(1)  or 
(a)(2)  of  this  section.  (1)  The  average 
meat  count  for  shucked  Atlantic  sea 
scallops  must  not  exceed  33  meats  per 
pound  (per  0.45  kg). 

(2)  The  shell  hei^t  for  in-shell 
Atlantic  sea  scallops  must  not  be  less 
than  3>Vi6  inches  (94  mm). 

(b)  Compliance  and  sampling. 
Compliance  with  the  specified  meat- 
count  and  shell-height  standards  will  be 
determined  by  inspection  and 
enforcement  up  to  and  including  the 
first  transaction  in  the  United  States  as 
follows:  (1)  Shucked  meats  (avemge 
meat  count).  The  Authorized  Officer 
will  take  1-lb  (0.45  kg)  samples  at 
random  from  the  total  amount  of 
scallops  in  possession.  The  person  in 
possession  of  the  scallops  may  request 
that  as  many  as  10  1-lb  samples  be 
examined  as  a  sample  group.  A  sample 
group  fails  to  comply  with  the  standard 
if  the  average  meat  count  for  the  entire 
sample  group  exceeds  the  standard.  The 
total  amoimt  of  scallops  in  possession 
will  be  deemed  in  violation  of  this 
regulation  if  the  sample  group  fails  to 
comply  with  the  standard. 

(2)  Scallops  in  the  shell  (minimum 
shell  height).  The  Authorized  Officer 
will  take  samples  of  40  scallops  each,  at 
random,  from  the  total  amount  of 
scallops  in  possession.  The  person  in 
possession  of  the  scallops  may  request 
that  as  many  as  10  samples  (400 


scallops)  be  examined  as  a  sample 
group.  A  sample  group  fails  to  comply 
with  the  standard  if  more  than  10 
percent  of  the  number  of  scallops  in  the 
sample  group  are  less  than  the  shell 
height  specified  by  the  standard.  The 
total  amount  of  scallops  in  possession 
will  be  deemed  in  violation  of  this 
regulation  and  subject  to  forfeiture  if  the 
sample  group  fails  to  comply  with  the 
standard. 

(3)  All  sea  scallop  dredge  vessels  and 
all  vessels  landing  more  than  5  bushels 
(176.2  L)  of  Atlantic  sea  scallops  in  the 
shell  must  offload  all  fish  each  day 
within  the  applicable  12-hour  offloading 
period  as  specified  below: 


State  of  offloading 

Period 

ME.  NH,  NC.  SC.  GA. 
&FL. 

7  a.m.  to  7  p.m. 

MA.  Rl  &  CT . 

5  a.m.  to  5  p.m. 

NY.  NJ.  DE.  MD.  VA. 

&  PA. 

6  a.m.  to  6  p.m. 

(4)  All  other  vessels  not  covered  by 
paragraph  (b)(3)  of  this  section,  landing 
more  than  40  pounds  (18.1  kg)  of 
shucked  Atlantic  sea  scallops,  must 
offload  the  scallops  within  the 
applicable  offloading  period  specified  in 
paragraph  (b)(3)  of  this  section. 

(5)  Presumption.  Fish  not  offloaded 
ft-om  vessels  subject  to  the  provisions  of 
paragraph  (b)(3)  of  this  section,  and 
shucked  Atlantic  sea  scallops  not 
offloaded  from  vessels  subject  to  the 
provisions  of  paragraph  (b)(4)  of  this 
section,  during  the  offloading  period, 
must  remain  on  the  vessel  until  the 
following  offloading  period.  There  shall 
be  a  presumption  of  unlawful  offloading 
for  any  such  catch  that  is  observed  or 
identified  on  such  a  vessel  by  an 
authorized  officer  at  the  close  of  the 
previous  offloading  period,  if  such  catch 
is  not  found  on  that  vessel  at  the 
beginning  of  the  following  offloading 
period. 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  959 

tFV-03-859-2PRl 

Onions  Grown  in  South  Texas — 
Regulation  of  Red  Onions  and  Change 
in  Regulatory  Period 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule  with  a  request  for 
comments. 

SUMMARY:  This  proposed  rule  would 
establish  requirements  for  red  variety 
onions  grown  in  South  Texas  under 
Marketing  Order  959.  In  recent  years, 
shipments  of  poor  quality  red  onions 
have  appieared  in  the  marketplace  and 
have  adversely  affected  grower  prices. 
This  rule  would  tend  to  improve  grower 
prices  by  providing  more  desirable 
quality  red  onions  for  consumers.  This 
rule  also  would  extend  the  termination 
date  of  the  order’s  regulatory  period 
from  May  20  to  June  15  of  each  year. 
More  late  season  onions  are  being  grown 
in  a  portion  of  the  production  ^a, 
increasing  the  need  for  marketing  order 
quality  requirements  over  a  longer  time 
period.  R.  gulating  onions  from  the 
production  area  through  June  15  would 
help  make  more  desirable  onions 
available  to  markets. 

DATES:  Comments  must  be  received  by 
March  24, 1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS.  USDA,  Room  2525-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456, 
FAX  (202)  720-5698.  All  comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
made  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 


FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Matthews,  Marketing  Specialist, 
Marketing  Order  Administration 
Branch,  F&V,  AMS,  USDA,  Room  2523- 
S,  P.O.  Box  96456,  Washington,  DC, 
20090-6456,  telephone:  (202)  690-0464; 
or  Belinda  G.  Garza,  McAllen  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  1313  E.  Hackberry,  McAllen, 
Texas  78501;  telephone:  (210)  682- 
2833. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  is  issued  under  Marketing 
Agreement  No.  143  and  Marketing 
Order  No.  959  (7  CFR  Part  959),  as 
amended,  regulating  the  handling  of 
onions  grown  in  South  Texas, 
hereinafter  referred  to  as  the  “order.” 
This  order  is  effective  under  the 
Agricultural  Marketing  Agreement  of 
1937,  as  amended  (7  U.S.C  601-674), 
hereinafter  referred  to  as  the  “Act.” 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposal  has  been  reviewed 
under  ^ecutive  Order  12778,  Qvil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
proposal  will  not  preempt  any  state  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  action. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  S^retary’s  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 


considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  38  handlers  of  South  Texas 
onions  who  are  subject  to  regulation 
under  the  marketing  order  and  97 
producers  in  the  regulated  area.  Small 
agricultural  service  firms,  which 
includes  handlers,  have  been  defined  by 
the  Small  Business  Administration  (13 
CFR  121.601)  as  those  having  annual 
receipts  of  less  than  $3,500,000,  and 
small  agricultural  producers  are  defined 
as  those  having  annual  receipts  of  less 
than  $500,000.  The  majority  of  handlers 
and  producers  of  South  Texas  onions 
may  be  classified  as  small  entities. 

At  its  November  9, 1993  meeting,  the 
South  Texas  Onion  Committee 
(committee)  recommended,  under  the 
authority  of  §  959.52(c)  of  the  order,  that 
red  varieties  of  onions  be  regulated  and 
also  that  the  termination  date  of  the 
regulatory  period  for  all  varieties  of 
regulated  onions  be  extended  from  May 
20  to  June  15  of  each  year. 

Red  varieties  of  onions  have  been 
exempt  from  regulation  since  the 
inception  of  Marketing  Order  No.  959. 
The  quantities  of  such  onions  produced 
have  usually  represented  a  small 
portion  of  the  total  annual  production  in 
the  marketing  order’s  regulated  area. 
However,  red  variety  acreage  has 
increased  significantly  in  recent 
seasons.  Moreover,  the  committee 
reports  that  poor  quality  red  onions 
grown  in  the  production  area  have 
appeared  in  the  marketplace  from  time 
to  time. 

The  impact  on  the  industry  is  two¬ 
fold.  Poor  quality  red  onions  diminish 
consumer  confidence  in  the  better 
quality  red  onions,  leading  to  fewer 
sales  and  lower  returns  to  growers.  In 
addition,  a  less  favorable  consumer 
opinion  of  red  variety  onions  often  leads 
to  lower  sales  for  all  onions  grown  in 
the  production  area,  including  yellow 
and  white  varieties  which  now  enjoy  an 


11009 


Federal  Register  /  Vol.  59,  No.  46  /  Wednesday,  March  9,  1994  /  Proposed  Rules 


excellent  reputation  with  receivers  and 
consumers. 

Red  onions,  like  yellow  onions  and 
white  onions,  are  varieties  of  Allium 
cepa,  and  are  therefore  covered  by  the 
same  U.S.  standards  referenced  in 
§  959.322(h).  Because  of  this,  regulatory 
requirements  set  forth  in  §  959.322 
applicable  to  yellow  and  white  varieties 
of  onions  are  appropriate  for  red 
varieties  also.  The  committee  believes 
that  by  regulating  red  onions  in  the 
same  fashion  as  yellow  and  white 
onions,  that  consumers  can  be  assured 
of  buying  better  quality  red  onions. 

Thus,  increased  consumer  confidence 
should  result  in  improved  returns  to 
growers.  In  addition  to  grade  and  size 
requirements,  the  committee  also 
recommended  that  red  varieties  be 
subject  to  the  same  pack,  container, 
inspection,  assessment,  and  safeguard 
requirements  as  yellow  and  white 
varieties.  In  this  way,  red,  yellow,  and 
white  onions  would  be  regulated  to  the 
same  extent. 

The  second  recommendation 
concerns  the  length  of  the  regulatory 
period  for  shipments  of  onions  firom  the 
regulated  area.  Currently,  order 
regulations  are  in  effect  firom  March  1 
through  May  20  each  year.  District  2 
(Laredo- Winter  Garden)  is  in  the 
northern  part  of  the  production  area  and 
has  a  shipping  season  that  extends  from 
May  to  well  into  June.  This  district  is 
comprised  of  the  Counties  of  Zapata, 
Webb,  Jim  Hogg,  DeWitt,  Wilson, 
Atascosa,  Karnes,  Val  Verde,  Frio, 
Kinney,  Uvalde,  Medina,  Maverick, 
Zavala,  Dimmit  and  LaSalle.  In  the 
1980’s,  District  2  production  was 
declining  and  industry  members  asked 
to  be  relieved  from  the  marketing  order 
requirements  after  May  20  each  season, 
instead  of  the  June  15  date  in  effect  at 
that  time.  By  May  20,  shipments  from 
District  No.  1  in  the  southern  part  of  the 
production  area  usually  are  finished. 
Thus,  effective  for  the  1989  and 
subsequent  seasons,  the  termination 
date  for  the  regulatory  period  was 
advanced  for  the  entire  production  area 
from  June  15  to  May  20  (54  FR  8519, 
March  1, 1989). 

However,  committee  records  indicate 
an  increase  in  onion  shipments  firom 
District  2  during  the  past  three  years. 
The  committee  stated  that  it  is  the 
desire  of  the  producers  in  District  2  that 
onions  regulated  under  the  marketing 
order  once  again  be  regulated  during  the 
May  20  through  June  15  period. 
Shipments  from  this  district  typically 
account  for  10  to  12  percent  of  the 
production  area  total,  and  the 
committee  believes  that  grade,  size, 
container,  and  other  order  requirements 
are  necessary  to  maintain  the  quality  of 


South  Texas  onions  that  receivers  and 
consumers  have  become  accustomed  to. 
Extension  of  the  regulatory  period 
would  not  affect  District  1  handlers  as 
shipments  firom  that  district  normally 
are  completed  by  mid-May. 

Currently,  handlers  may  not  package 
or  load  onions  on  Sunday  during  the 
period  March  1  through  May  20  of  each 
season.  The  committee  recommended 
not  changing  this  requirement.  After 
May  20,  District  2  handlers  would  be 
competing  with  unregulated  shipments 
firom  other  areas  such  as  California. 
Permitting  District  2  handlers  to 
package  and  ship  whenever  they  can 
find  buyers  would  help  to  reduce  the 
competitive  advantage  of  handlers 
shipping  firom  outside  the  regulated 
area. 

This  action  was  unanimously 
recommended  by  the  committee,  and 
should  ensure  that  consumers  are 
provided  with  quality  onions,  including 
red  varieties,  during  the  entire  South 
Texas  shipping  period. 

Section  8(e)  of  the  Act  requires  that 
whenever  grade,  size,  quality  or 
maturity  requirements  are  in  effect  for 
onions  under  a  domestic  marketing 
order,  imported  onions  must  meet  the 
same  or  comparable  requirements, 
subject  to  concurrence  by  the  United 
States  Trade  Representative.  Because 
this  rule  would  establish  grade,  size, 
quality  and  maturity  requirements  on 
red  onions  and  would  change  the 
regulatory  period  under  the  South  Texas 
onion  marketing  order,  corresponding 
changes  would  be  needed  in  the  onion 
import  regulation.  Such  changes  would 
be  addressed  in  a  separate  onion  import 
rule. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  information  collection  " 

requirements  contained  in  the 
referenced  sections  have  been 
previously  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  provisions  of  44  U.S.C.  chapter  35 
and  have  been  assigned  OMB  number 
0581-0074. 

Interested  persons  are  invited  to 
submit  their  views  and  comments  on 
this  proposal.  A  15-day  comment  period 
is  considered  appropriate  because  any 
changes  to  the  regulations,  if  adopted, 
should  be  in  efiect  as  soon  as  possible. 
The  marketing  period  begins  March  1. 
All  comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
rule. 


List  of  Subjects  in  7  CFR  Part  959 

Marketing  agreements.  Onions, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  959  is  proposed  to 
be  amended  as  follows: 

PART  959— ONIONS  GROWN  IN 
SOUTH  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  959  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  In  §  959.322,  the  introductory 
paragraph  is  revised  to  read  as  follows: 

§959.322  Handling  regulation. 

During  the  period  beginning  March  1 
and  ending  June  15,  no  handler  shall 
handle  any  onions  unless  they  comply 
with  paragraphs  (a)  through  (d),  or  (e), 
or  (f)  of  this  section.  In  addition,  no 
handler  may  package  or  load  onions  on 
Sunday  during  the  period  March  1 
through  May  20. 

***** 

Dated;  March  4, 1994. 

Martha  B.  Ransom, 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc.  94-5559  Filed  3-8-94;  8:45  ami 
BILUNG  C0D£  3410-02-t> 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Chapter  I 
[Summary  Notice  No.  PR-94-5] 

Petition  for  Rulemaking;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA’s  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  rulemdcing  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  requesting  the  initiation  of 
rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public’s  awareness  of,  and  participation 
in,  this  aspect  of  FAA’s  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
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information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
by  April  11, 1994. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rules  Docket  No. 

_ ,  800  Independence  Avenue 

SW.,  Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Frederick  M.  Haynes,  Office  of 
Rulemaking  (ARM-1,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone  (202)  267-3939. 

This  notice  is  published  piusuant  to 
paragraphs  (b)  and  (0  of  §  11.27  of  part 
11  of  the  Federal  Aviation  Regulations 
(14CFRpartll). 

Issued  in  Washington,  DC  on  February  28, 
1994. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Rulemaking 

Docket  No.:  27371. 

Petitioner  Mr.  Gerald  A.  Silver/ 
Homeowners  of  Encino. 

Regulations  Affected:  14  CFR  91.119 
(b)  and  (c). 

Description  of  Buie  Change  Sought: 
To  limit  helicopter  operations  below  the 
minimums  prescribed  in  §91.119  (b) 
and  (c)  to  helicopters  operated  by  any 
municipal,  cotmty,  state,  or  federal 
authority  for  emergency  services,  rescue 
operations,  police  or  fire  protection. 

Petitioner’s  Reason  for  the  Request: 
The  petitioner(s)  feel  the  helicopter 
noise  problem,  created  by  low  flying 
helicopters  overfl)nng  his/their 
community  conducting  sightseeing 
tours  (particularly  at  night),  real  estate 
caravan  flybys  to  show  homes  to 
prospective  customers,  and  other  short 
distance  business  travel,  is  a  flagrant 
abuse  of  the  constituency  represented 
by  the  petitioner(s).  It  is  a  recurring  and 
ongoing  problem  that  has  not  been, 
heretofore,  relieved  by  means  of  a  pilot/ 
industry  cooperative  endeavor. 

[FR  Doc  94-5411  Filed  3-8-94;  8:45  am) 
BILUNG  COOC  4»10~13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  93-ASW-33] 

Proposed  Revision  of  Class  E 
Airspace;  Refugio,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  revise 
the  Class  E  airspace  at  Reftigio,  TX,  to 
exclude  that  airspace  within  a  2  NM 
radius  of  Rooke  Field,  TX,  from  the  700 
feet  above  ground  level  (AGL)  Class  E 
airspace  located  at  Mellon  Ranch, 
Refugio,  TX.  Class  E  airspace  was 
developed  to  contain  aircraft  operations 
into  the  Mellon  Ranch  Airport,  Refugio, 
TX.  This  airspace  overlies  Rooke  Field 
located  approximately  6  nautical  miles 
(NM)  west  of  the  Mellon  Ranch  Airport. 
A  request  from  operators  at  Rooke  Field 
was  made  to  exclude  the  airspace 
within  a  two  NM  radius  of  Rooke  Field 
firom  the  Mellon  Ranch  Class  E  airspace. 
The  intended  effect  of  this  proposal  is 
to  exclude  that  airspace  within  a  two 
NM  radius  of  Rooke  Field  fitjm  the 
Mellon  Ranch  Class  E  Airspace  and  to 
revoke  that  portion  of  the  Mellon  Ranch 
Class  E  airspace  that  is  no  longer  needed 
to  contain  aircraft  executing  the  special 
instrument  approach  procedure  (SlAP) 
at  Refugio,  Melton  Ranch  Airport,  TX. 

DATES:  Comments  must  be  received  on 
or  before  April  7, 1994. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 

System  Management  Branch,  Air  Traffic 
Division,  Southwest  Region,  Docket  No. 
93-ASW-33,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth,  TX  76193- 
0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Southwest  Region,  Federal 
Aviation  Administration,  2601 
Meacham  Boulevard,  Fort  Worth,  TX, 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  at  the  System  Management 
Branch,  Air  Traffic  Division,  Southwest 
Region,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard,  Fort  Worth,  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alvin  E.  DeVane,  System  Management 
Branch,  Department  of  Transportation, 
Federal  Aviation  Administration,  Fort 
Worth.  TX  76193-0530;  telephone:  817- 
222-5595. 


SUPPLEMENTARY  INFORMATION: 

Comments  Invited 
Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 

Communications  should  identify  the 
airspace  docket  number  and  be  ^ 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  ADDRESSES. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  “Comments  to  Airspace 
Docket  No.  93-ASW-33.”  The  postcard 
will  be  date  and  time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel,  2601  Meacham 
Boulevard,  Fort  Worth,  TX,  both  before 
and  after  the  closing  date  for  comments. 
A  report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRM’s 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  Department  of 
Transportation,  Fort  Worth,  TX  76193- 
0530.  Communications  must  identify 
the  notice  number  of  this  NPRM. 

Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM’s  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A  which  describes  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  the  700  feet  AGL  Class  E  airspace 
located  at  Refugio,  TX.  A  request  from 
operators  at  Rooke  Field  was  made  to 
exclude  the  airspace  within  a  two 
nautical  mile  (NM)  radius  of  Rooke 
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Field  from  the  Mellon  Ranch  Class  E 
airspace.  The  intended  effect  of  this 
proposal  is  to  exclude  that  airspace 
within  a  two  NM  radius  of  Rooke  Field 
from  the  Mellon  Ranch  Class  E  Airspace 
and  to  revoke  that  portion  of  the  Mellon 
Class  E  airspace  that  is  no  longer  needed 
to  contain  aircraft  executing  the  special 
instrument  approach  procedure  (SlAP) 
at  Refugio,  Mellon  Ranch  Airport,  TX. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
Class  E  airspace  is  published  in 
paragraph  6005  of  FAA  Order  7400.9A 
dated  June  17, 1993,  and  effective 
September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298,  July  6, 1993).  The 
Class  E  airspace  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  needs  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore — (1) 
is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference.  Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows; 

Authority:  49  U.S.C.  app.  1348(a}.  1354(a), 
1510;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows; 


Paragraph  6005  Class  E  airspace  areas 
extending  upmird  from  700  feet  or  more 
above  the  surface  of  the  earth 

*  *  *  *  « 

ASW IX  E2  Refugio,  TX  (Revised) 

Refugio,  Mellon  Ranch  Airport,  TX 
(lat.  28‘’16'51"  N.,  long.  97’>12'41"  W.) 
Mellon  Ranch  RBN 
(lat.  28“16'48"N..  long.  97*12'21''  W.) 
Refugio,  Rooke  Field,  TX 
(lat.  28®17'37”  N.,  long.  97‘’19'23'’  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.6-mile 
radius  of  Mellon  Ranch  Airport  and  within 
2.7  miles  each  side  of  the  345°  bearing  from 
the  Mellon  Ranch  RBN  extending  from  the 
6.6-mile  radius  to  7.4  miles  north  of  the 
airport  and  within  2.7  miles  each  side  of  the 
145°  bearing  from  the  Mellon  Ranch  RBN 
extending  from  the  6.6-mile  radius  to  7.4 
miles  south  of  the  airport,  excluding  that 
airspace  within  a  2-mile  radius  of  Refugio, 
Rooke  Field,  TX,  and  excluding  that  airspace 
within  the  Rockport.  TX,  Class  E  airspace. 
***** 

Issued  in  Fort  Worth,  TX  on  February  15, 
1994. 

Larry  D.  Gray, 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Begion. 

[FR  Doc.  94—5415  Filed  3-8-94;  8:45  am] 
BU.UNG  CODE  4910-13-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  284 

[Docket  No.  RM93-4-000] 

Standards  for  Electronic  Bulletin 
Boards  Required  Under  Part  284  of  the 
Commission’s  Regulations 

March  3, 1994. 

AGENCY;  Federal  Energy  Regulatory 
Commission,  Energy. 

ACTION:  Notice  of  filings  and 
opportunity  to  file  comments. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
has  received  reports  from  three  industry 
Working  Groups  relating  to  standards 
for  Electronic  Bulletin  Boards.  Working 
Group  4  submitted  a  report  on 
communication  protocols  and 
operational  logistics.  Working  Group  5 
filed  a  report  detailing  its  proposal  for 
common  company  codes,  and  Working 
Group  1  filed  a  report  containing 
proposals  relating  to  an  electronic  index 
of  purchasers,  operationally  available 
capacity,  and  cost  issues.  The 
Commission  is  affording  interested 
persons  an  opportunity  to  file  comments 
on  these  filings. 


DATES:  Comments  due  by  March  14, 

1994. 

ADDRESSES:  Comments  should  be  filed 
at:  Office  of  the  Secretary,  Federal 
Energy  Regulatory  Commission,  8i5 
North  Capitol  Street,  NE.,  Washington, 
DC  20426. 

FOR  FURTHER  MFORMATiON  CONTACT: 

Michael  Coldenberg.  Office  of  the 
General  Counsel,  Federal  Eneigy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  pC 
20426,  (202)  208-2294. 

Marvin  Rosenberg,  Office  of  Economic 
Policy,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol 
Street,  NE.,  Washington,  DC  20426, 
(202)  208-1283. 

Brooks  Carter,  Office  of  Pipeline  and 
Producer  Regulation,  F^eral  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  (202)  208-0666. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  Room  3104,  941  North  Capitol  Street 
NE,  Washington  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300, 1200,  or  2400  bps, 
full  duplex,  no  parity,  8  data  bits,  and 
1  stop  bit.  QPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  notice  will  be  available 
on  CIPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission’s  copy 
contractor.  La  Dorn  Systems 
Corporation,  also  located  in  Room  3104, 
941  North  Capitol  Street,  NE, 
Washington  DC  20426. 

Take  notice  that  on  February  1, 1994, 
Working  Group  4  filed  its  report  on 
communication  protocols  and 
operational  logistics  and  Working  Gcoup 
5  filed  a  report  detailing  its  pro{>osal  for 
common  company  codes.  On  February 
23, 1994,  Working  Group  1  filed  a  report 
containing  proposals  relating  to  an 
electronic  index  of  purchasers, 
operationally  available  capacity,  and 
cost  issues. 

Any  person  desiring  to  submit 
comments  on  these  filings  should  file 
such  comments  with  the  Federal  Energy 
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Regulatory  Commission.  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426  on  or  before  March  14, 1994. 
Linwood  A.  Watson,  Jr., 
Actin^ecretary. 

[FR  Doc.  94-5399  Filed  3-8-94;  8:45  am) 
BILLING  CODE  6717-01-e 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[C028-1-5815,  CO36-1-6302:  FRL-4847-4] 

Clean  Air  Act  Approval  and 
Promulgation  of  PM-10 
Impiementation  Pian  for  Colorado; 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  In  this  document,  EPA  is 
proposing  approval  of  the  State 
implementation  plan  (SIP)  submitted  by 
the  State  of  Colorado  for  the  purpose  of 
bringing  about  the  attainment  of  the 
national  ambient  air  quality  standards 
(NAAQS)  for  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PM-10). 
The  SIP  was  submitted  on  February  24, 
1993  and  December  9, 1993  to  satisfy 
certain  federal  requirements  for  an 
approvable  nonattainment  area  PM-10 
plan  for  Pagosa  Springs,  Colorado.  In 
addition,  EPA  is  proposing  to  approve 
the  PM-10  contingency  measures  for  the 
Pagosa  Springs  nonattainment  area, 
which  were  included  in  the  State’s 
December  9, 1993  submittal. 

EPA  is  also  proposing  to  amend  the 
nonattainment  area  boundary  for  the 
Pagosa  Springs  nonattainment  area  to 
include  some  of  the  surrounding 
suburban  area  of  Pagosa  Springs.  The 
revised  boundary  is  based  on 
information  submitted  with  the  SIP 
which  provided  a  SIP  equivalent 
demonstration  showing  that  the  revised 
boundary  more  accurately  represents 
the  Pagosa  Springs  airshed. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
April  8, 1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to: 

Vicki  Stamper,  8ART-AP, 
Environmental  Protection  Agency, 
Region  VIII,  999  18th  Street,  suite  500, 
Denver,  Colorado  80202-2466. 

Copies  of  the  State’s  submittal  and 
other  information  are  available  for 
inspection  during  normal  business 
hours  at  the  following  locations: 


Air  Programs  Branch,  Environmental 
Protection  Agency,  Region  VIII,  999 
18th  Street,  suite  500,  Denver, 

Colorado  80202-2405 
Air  Pollution  Control  Division,  Colorado 
Department  of  Health,  4300  Cherry 
Creek  Drive  South,  Denver,  Colorado 
80222-1530. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vicki  Stamper,  8ART-AP, 

Environmental  Protection  Agency, 

Region  VIII,  999  18th  Street,  suite  500, 
Denver,  Colorado  80202-2466,  (303) 
293-1765. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Pagosa  Springs,  Colorado  was 
designated  nonattainment  for  PM-10 
and  classified  as  moderate  under 
sections  107(d)(4)(B)  and  188(a)  of  the 
Act  upon  enactment  of  the  Clean  Air 
Act  Amendments  of  1990.i  (See  56  FR 
56694,  November  6.  1991;  40  CFR 
81.306  (specifying  nonattainment 
designation  for  Pagosa  Springs).)  The  air 
quality  planning  requirements  for 
moderate  PM-10  nonattainment  areas 
are  set  out  in  subparts  1  and  4  of  part 
D  of  title  I  of  the  Act.  The  EPA  has 
issued  a  “General  Preamble’’  describing 
EPA’s  preliminary  views  on  how  EPA 
intends  to  review  SIPs  and  SIP  revisions 
submitted  under  title  I  of  the  Act, 
including  those  State  submittals 
containing  moderate  PM-10 
nonattainment  area  SIP  requirements 
(see  generally  57  FR  13498  (April  16, 
1992)  and  57  FR  18070  (April  28, 

1992)).  Because  EPA  is  describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  title  I  advanced 
in  this  proposal  and  the  supporting 
rationale.  In  this  notice  on  the  Colorado 
moderate  PM-10  SIP  for  the  Pagosa 
Springs  nonattainment  area  submitted 
on  February  24, 1993  and  on  December 
9, 1993,  EPA  is  proposing  to  apply  its 
interpretations  taking  into  consideration 
the  specific  factual  issues  presented. 
Thus,  EPA  will  consider  any  timely 
submitted  comments  before  taking  final 
action  on  this  proposal. 

Those  states  containing  initial 
moderate  PM-10  nonattainment  areas 
were  required  to  submit,  among  other 
things,  the  following  provisions  by 
November  15, 1991: 

1.  Provisions  to  assure  that  reasonably 
available  control  measures  (RACM) 


'  The  1990  Amendments  to  the  Clear  Air  Act 
made  significant  changes  to  the  Act.  See  Pub.  L.  No. 
101-549, 104  Stat.  2399.  References  herein  are  to 
the  Clean  Air  Act,  as  amended  (“the  Act").  The 
Clean  Air  Act  is  codified,  as  amended,  in  the  U.S. 
Code  at  42  U.S.C.  7401  et  seq. 


(including  such  reductions  in  emissions 
from  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technology  (RACT))  shall  be 
implemented  no  later  than  December 
10, 1993; 

2.  Either  a  demonstration  (including 
air  quality  modeling)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31, 1994  or  a  demonstration 
that  attainment  by  that  date  is 
impracticable; 

3.  Quantitative  milestones  which  are 
to  be  achieved  every  3  years  and  which 
demonstrate  reasonable  further  progress 
(RFP)  toward  attainment  by  December 
31, 1994;  and 

4.  Provisions  to  assure  that  the  control 
requirements  applicable  to  major 
stationary  sources  of  PM-10  also  apply 
to  major  stationary  sources  of  PM-10 
precursors  except  where  the 
Administrator  determines  that  such 
sources  do  not  contribute  significantly 
to  PM-10  levels  which  exceed  the 
NAAQS  in  the  area.  See  sections  172(c), 
188,  and  189  of  the  Act. 

Some  provisions  were  due  at  a  later 
date.  States  with  initial  moderate  PM- 
10  nonattainment  areas  were  required  to 
submit  a  permit  program  for  the 
cortstruction  and  operation  of  new  and 
modified  major  stationary  sources  of 
PM-10  by  June  30, 1992.  (See  section 
189(a)  of  the  Act.)  Revisions  to  satisfy 
these  requirements  were  submitted  by 
the  State  on  January  14, 1993,  and  EPA 
will  be  taking  action  on  these 
requirements  in  a  separate  Federal 
Register  notice.  Such  States  also  were 
required  to  submit  contingency 
measures  by  November  15,  1993  which 
become  effective  without  further  action 
by  the  State  or  EPA,  upon  a 
determination  by  EPA  that  the  area  has 
failed  to  achieve  RFP  or  to  attain  the 
PM-10  NAAQS  by  the  applicable 
statutory  deadline.  (See  section 
172(c)(9)  of  the  Act  and  57  FR  13543- 
13544.)  The  State  adopted  contingency 
measures  for  Pagosa  Springs  in 
November  of  1993,  and  those  measures 
were  included  in  the  State’s  December 
9, 1993  SIP  submittal.  Along  with 
proposing  action  on  the  moderate  PM- 
10  nonattainment  area  SIP  requirements 
which  were  due  to  EPA  on  November 
15, 1991,  EPA  is  also  proposing  action 
on  these  contingency  measures  in  this 
notice. 

11.  Proposed  Action 

Section  llO(k)  of  the  Act  sets  out 
provisions  governing  EPA’s  review  of 
SIP  submittals  (see  57  FR  13565-13566). 
In  this  action,  EPA  is  proposing  to  grant 
approval  of  the  Pagosa  Springs  PM-10 
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attainment  plan,  which  was  due  to  EPA 
on  November  15, 1991  and  submitted  by 
the  State  on  February  24, 1993  and  on 
December  9, 1993.  EPA  is  also 
proposing  to  approve  the  PM-10 
contingency  measures  for  Pagosa 
Springs,  which  were  due  to  EPA  on 
November  15, 1993  and  submitted  by 
the  State  on  December  9, 1993.  EPA 
believes  the  PM-10  attainment  plan  and 
contingency  measures  for  Pagosa 
Springs  meet  all  of  the  applicable 
requirements  of  the  Act. 

In  addition,  EPA  is  proposing  to 
amend  the  nonattainment  area  boundary 
for  the  Pagosa  Springs  nonattainment 
area  to  include  some  of  the  surrounding 
suburban  area  of  Pagosa  Springs.  The 
revised  boundary  is  based  on 
information  submitted  with  the  SIP 
which  provided  a  SIP  equivalent 
demonstration  showing  that  the  revised 
boundary  more  accurately  represents 
the  Pagosa  Springs  airshed.  (See  section 
110(k)(6)  of  the  Act.) 

Since  the  Pagosa  Springs  PM-10 
attainment  plan  was  not  submitted  by 
November  15, 1991  as  required  by 
section  189(a)(2)(A)  of  the  Act,  EPA 
made  a  finding,  pursuant  to  section  179 
of  the  Act.  that  the  State  failed  to  submit 
the  SIP  and  notified  the  Governor  in  a 
letter  dated  December  16, 1991.  (See  57 
FR  19906  (May  8, 1992).)  After  the 
initial  Pagosa  Springs  PM-10  SIP  was 
submitted  on  February  24, 1993,  EPA 
found  the  submittal  to  be  complete 
pursuant  to  section  110(k)(l)  of  the  Act 
and  notified  the  Governor  accordingly 
in  a  letter  dated  April  23.  1993.  This 
completeness  determination  corrected 
the  State’s  deficiency  and,  therefore, 
terminated  the  18-month  sanctions 
clock  under  section  179  of  the  Act. 

A.  Analysis  of  State  Submittals 
1.  Procedural  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.2  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 

The  EPA  also  must  determine 
whether  a  submittal  is  complete  and 
therefore  warrants  further  ^A  review 
and  action  (see  section  110(k}(l  )  of  the 


2,\lso  section  172(c)(7)  of  the  Act  requires  that 
plan  provisions  for  nonattainment  areas  meet  the 
applicable  provisions  of  section  110(a)(2). 


Act  and  57  FR  13565).  The  EPA’s 
completeness  criteria  for  SIP  submittals 
are  set  out  at  40  CFR  part  51.  appendix 
V  (1992).  The  EPA  attempts  to  make 
completeness  determinations  within  60 
days  of  receiving  a  submission. 

However,  a  submittal  is  deemed 
complete  by  operation  of  law  if  a 
completeness  determination  is  not  made 
by  EPA  6  months  after  receipt  of  the 
submission. 

After  providing  more  than  30  days  of 
prior  public  notice,  the  State  of 
Colorado  held  a  public  hearing  on 
November  19. 1992  to  entertain  public 
comment  on  the  implementation  plan 
for  Pagosa  Springs.  The  plan  for  Pagosa 
Springs  was  subsequently  adopted  by 
the  State  and  submitted  by  the  Governor 
by  letter  dated  February  24, 1993  as  a 
proposed  revision  to  the  SIP.  EPA 
received  the  submittal  on  February  26, 
1993. 

The  SIP  revision  was  reviewed  by 
EPA  to  determine  completeness  shortly 
after  its  submittal,  in  accordance  with 
the  completeness  the  criteria  set  out  at 
40  CFR  part  51,  appendix  V  (1992).  The 
submittal  was  found  to  be  complete,  and 
a  letter  dated  April  23, 1993  was 
forw'arded  to  the  Governor  indicating 
the  completeness  of  the  submittal  and 
the  next  steps  to  be  taken  in  the  review 
process. 

On  December  9, 1993,  the  State 
submitted  a  revision  to  the  Pagosa 
Springs  PM-10  SIP,  which  contained 
contingency  measures,  additional 
control  measures,  and  a  revised 
demonstration  of  attainment  because  the 
initial  attainment  demonstration  in  the 
State’s  February  24, 1993  submittal  did 
not  conform  to  EPA  modeling  policy. 
This  revision  was  submitted  pursuant  to 
a  November  12, 1993  public  hearing,  for 
which  the  State  again  provided  more 
than  30  days  of  prior  public  notice. 

After  receiving  the  submittal  on 
December  14,  1993,  EPA  found  the 
December  1993  submittal  to  be 
administratively  and  technically 
complete,  and  a  letter  dated  February 
15, 1994  was  forwarded  to  the  Governor 
indicating  the  completeness  of  the 
submittal. 

In  this  action.  EPA  prop)oses  approval 
of  the  State  of  Colorado’s  PM-10  SIP 
submittals  for  Pagosa  Springs,  including 
the  PM-10  contingency  measures 
submitted  with  the  December  1993 
submittal,  and  invites  public  comment 
on  the  action. 

2.  Accurate  Emissions  Inventory 

Section  172(c)(3)  of  the  Act  requires 
that  nonattainment  plan  provisions 
include  a  comprehensive,  accurate, 
current  inventory  of  actual  emissions 
from  all  sources  of  relevant  pollutants  in 


the  nonattainment  area.  Because  the 
submission  of  such  an  inventory  is  a 
necessary  adjunct  to  an  area’s 
attainment  demonstration  (or 
demonstration  that  the  area  cannot 
practicably  attain),  the  emissions 
inventory  must  be  received  with  the 
submission  (see  57  FR  13539). 

In  its  February  24, 1993  submittal  the 
State  of  Colorado  submitted  a  winter 
season  emissions  inventory  for  the  base 
year  of  1968.  A  winter  season  emissions 
inventory  was  calculated  because  the 
highest  PM-10  concentrations  have 
occurred  in  the  winter  season  in  Pagosa 
Springs.  The  emissions  inventory  was 
generally  calculated  using  EPA’s 
“Compilation  of  Air  Pollution  Emission 
Factors”  (AP-42)  with  the  exception  of 
the  sanding  emissions,  which  were 
calculated  using  emission  factors 
developed  for  the  Denver  PM-10  SIP  at 
EPA’s  recommendation.  EPA  had 
previously  commented  that  the  AP-42 
default  emission  factors  for  re-ehtrained 
road  dust  from  paved  roads  likely 
underestimated  the  emissions  from  this 
source  category  for  high  elevation 
mountain  towns,  such  as  Pagosa 
Springs.  The  State,  therefore,  included  a 
commitment  in  the  Pagosa  Springs  SIP 
to  conduct  a  silt  loading  study  in  Pagosa 
Springs  during  the  winter  of  1992-1993 
and  to  use  that  study  to  improve  the 
emissions  inventory  and  verify  the 
adequacy  of  the  attainment  and 
maintenance  demorfstration. 

The  State  fulfilled  its  commitment  by 
submitting  a  revised  emissions 
inventory  on  September  20, 1993.  The 
results  of  the  silt  loading  study 
confirmed  that  emissions  from  re¬ 
entrained  road  dust  from  paved  roads  in 
Pagosa  Springs  were  much  higher  than 
the  AP— 42  default  emission  factors,  as 
was  suspected  by  EPA.  The  final 
emissions  inventory  showed  that  re¬ 
entrained  road  dust  from  paved  roads 
contributes  78  percent  to  the  total 
emissions  in  the  area.  Other  sources  of 
emissions  include  re-entrained  road 
dust  from  unpaved  roads  (20  percent), 
residential  wood  burning  (2  percent), 
and  tailpipe  emissions  and  coal  burning 
stoves  (0.1  percent).  Only  one 
permanent  stationary  source  was 
identified  in  the  area,  and  its  emissions 
were  insignificant  (less  tlian  1  ton  per 
year). 

EPA  has  reviewed  the  revised 
emissions  inventory  and  believes  it 
generally  appears  to  be  accurate  and 
comprehensive.  Therefore,  EPA  is 
proposing  to  approve  the  emissions 
inventory  because  it  provides  a 
sufficient  basis  for  determining  the 
adequacy  of  the  attainment 
demonstration  for  this  area  consistent 
with  the  requirements  of  sections 
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172(c)(3)  and  110(a)(2)(K)  of  the  Act.3 
For  further  details,  see  the  Technical 
Support  Document  (TSD)  accompanying 
this  notice. 

3.  RACM  (Including  RACT) 

As  noted,  the  initial  moderate  PM-10 
nonattainment  areas  must  submit 
provisions  to  assure  that  RACM 
(including  RACT)  are  implemented  no 
later  than  December  10, 1993  (see 
sections  172(c)(1)  and  189(a)(1)(C)  of  the 
Act).  The  General  Preamble  contains  a 
detailed  discussion  of  EPA’s 
interpretation  of  the  RACM  (including 
RACT)  requirement  (see  57  FR  13539- 
13545  and  13560-13561). 

In  the  State’s  February  24, 1993 
submittal,  the  State  identified  re- 
entrained  road  dust  from  unpaved  roads 
as  the  primary  contributor  to  the 
nonattainment  area  problem  in  Pagosa 
Springs.  The  State  chose  to  control  this 


source  category  by  requiring  the  paving 
of  6  miles  of  un paved  gravel  roads,  and 
the  attainment  analysis  provided  in  the 
submittal  showed  that  this  control 
measure  was  adequate  for  Pagosa 
Springs  to  demonstrate  attainment  of 
the  PM-10  NAAQS  by  December  31, 
1994.  However,  as  discussed  in  Section 
II.A.2.  of  this  notice,  the  State  revised 
the  emissions  inventory  for  the  area 
based  on  silt  loading  studies  conducted 
during  the  1992/1993  winter  season, 
which  showed  that  re-entrained  road 
dust  from  paved  roads  was  the  primary 
contributor  to  the  PM-10  emissions  in 
the  area,  rather  than  from  unpaved 
roads.  Also,  as  more  fully  discussed  in 
Section  II.A.4.  of  this  notice,  the  State 
did  not  follow  EPA  modeling  policy  in 
the  demonstration  of  attainment 
provided  in  the  February  1993  SIP 
submittal.  When  the  State  revised  the 


analysis  to  conform  with  EPA  policy, 
the  results  showed  that  the  area  could 
not  demonstrate  attainment  of  the  PM- 
10  NAAQS  without  the  adoption  of 
additional  control  measures.  Thus,  on 
December  9, 1993,  the  State  submitted 
additional  PM-10  control  measures  for 
re-entrained  road  dust  from  paved  roads 
for  the  Pagosa  Springs  nonattainment 
area,  as  well  as  a  demonstration  of 
attainment  consistent  with  EPA 
modeling  policy  which  showed  that  the 
control  measures  adopted  would  result 
in  the  Pagosa  Springs  area  attaining  the 
PM-10  NAAQS  in  1994.  (For  further 
details,  see  the  TSD  accompanying  this 
notice.) 

Thus,  the  State’s  submittals  provide 
that  the  PM-10  source  categories  of  re¬ 
entrained  road  dust  from  paved  and 
unpaved  roads  will  be  controlled  as 
follows: 


Source 

Control 

Benefit  towards  reducing  PM-10  emissions 

Re-entrained  road  dust  from 

Specs  for  1%  fines  content  of  street 

Fines  content  of  1%  results  in  a  75%  reduction  in  emissions  due  to 

paved  roads. 

sanding  materials. 

Reduction  in  the  amount  of  sanding  ma¬ 
terials  applied  (by  10%  in  12/93-11/95 
and  by  15%  beginning  in  12/95). 

fines  content  of  sanding  materietls. 

Combining  the  75%  reduction  with  a  10%  reduction  in  the  amount  of 
street  sanding  materials  applied  results  in  an  overall  reduction  of 
67.7%  from  the  applicable  roads  in  this  source  category.  Combin¬ 
ing  this  with  a  15%  reduction  beginning  in  12/95  results  in  an  over¬ 
all  reduction  in  69.1%  from  the  applicable  roads  in  this  category. 

Re-entrained  road  dust  from 
unpaved  roads. 

Paving  of  six  miles  of  unpaved  gravel 
roads. 

No  credit  taken  for  this  provision. 

The  State  did  not  take  credit  for  the 
paving  of  six  miles  of  gravel  roads  due 
to  the  results  of  the  silt  loading  studies 
conducted  during  the  1992/1993  winter 
and  the  subsequent  revised  emissions 
inventory.  Specifically,  the  emission 
factor  used  for  calculating  re-entrained 
road  dust  from  paved  roads,  based  on 
the  results  of  a  Pagosa  Springs-specific 
study,  was  actually  greater  than  the 
emission  factor  used  for  calculating  re¬ 
entrained  road  dust  from  unpaved 
gravel  roads.  This  is  likely  due  to  the 
fact  that  the  State  did  not  develop  a 
Pagosa  Springs-specific  emission  factor 
for  gravel  roads,  as  was  done  for  paved 
roads;  the  State  simply  relied  upon  EPA 
default  methods  for  determining 
emissions  from  unpaved  roads.  Since, 
using  these  emission  factors,  the  paving 
of  gravel  roads  is  projected  to  result  in 
a  slight  increase  in  PM-10  emissions, 
the  State  declined  to  take  credit  for  the 
paving  of  gravel  roads  towards  reducing 
PM-10  emissions.  Nevertheless,  the 
State  decided  to  retain  the  road  paving 
provision  because  the  State  believes  that 
it  will  result  in  an  overall  reduction  in 
PM-10  emissions.  See  the  TSD  for 
further  information.  EPA  believes  it  is 


reasonable  for  the  State  to  retain  the 
road  paving  measure  in  .light  of  the 
potential  uncertainty  of  emissions 
reductions  in  this  instance  due  to  the 
State’s  relying  on  EPA  default  methods 
for  determining  re-entrained  road  dust 
emissions  from  unpaved  gravel  roads. 

All  of  these  requirements  will  be 
implemented  through  Section  I.  of  the 
Colorado  regulation  entitled 
“Nonattainment  Areas — State 
Implementation  Plan  Specific 
Regulations  for  Local  Elements.”  The 
requirements  for  street  sanding  material 
specifications  and  for  the  reduction  in 
sanding  material  applied,  found  in 
Sections  I.C.  and  I.D.  of  the  State 
regulation,  pertain  to  the  major  State 
highways  through  town  and  must  be 
complied  with  ^ginning  December  1, 
1993.  The  State  of  Colorado  has 
received  verbal  notification  from  the 
Colorado  Department  of  Transportation 
that  these  measures  have  been 
implemented  in  the  Pagosa  Springs 
nonattainment  area  since  December  1, 
1993.  Control  of  this  source  category  is 
expected  to  result  in  an  estimated 
overall  reduction  of  4997  Ib/day  of  PM- 
10  emissions  in  the  area.  Section  I.B.  of 


the  State  regulation  requires  3  Vio  miles 
of  unpaved  gravel  roads  to  be  paved  by 
December  10, 1993,  and  an  additional  2 
•Vio  miles  of  unpaved  gravel  roads  to  be 
paved  by  December  31, 1994.  The  Town 
of  Pagosa  Springs  completed  the  paving 
of  3  Vio  miles  of  unpaved  gravel  roads 
by  the  end  of  the  summer  of  1992. 

In  order  to  comply  with  the  State’s 
Administrative  Procedures  Act,  the 
revisions  to  this  regulation  pertaining  to 
the  street  sanding  controls,  which  were 
adopted  on  November  12, 1993,  did  not 
become  effective  until  December  30, 
1993.  However,  since  these  provisions 
were  required  to  be  implemented  by 
December  1, 1993,  the  State  adopted  an 
emergency  rule  on  November  12, 1993 
to  m^'e  the  new  provisions  in  the 
State’s  nonattainment  area  regulation 
effective  December  1, 1993.  until  the 
State’s  regulation  became  effective,  this 
emergency  rule  (which  is  identical  to 
the  State  nonattainment  area  regulation) 
applied  beginning  December  1, 1993. 

For  an  area  that  demonstrates 
attainment  by  the  applicable  attainment 
date,  the  implementation  of  otherwise 
available  control  measures  is  not 
“reasonably”  required  by  RACM  if  such 


»The  EPA  issued  guidance  on  PM-10  emissions  SIP  Development  Guideline.  The  guidance  provided 
inventories  prior  to  the  enactment  of  the  Clean  Air  in  this  document  appears  to  be  consistent  with  the 
Act  Amendments  in  the  form  of  the  1987  PM-10  revised  Act. 
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control  measures  would  not  expedite 
attainment,  (see  57  FR  13543)  Control  of 
other  PM-10  emissions  in  the  area,  such 
as  residential  wood  combustion  (which 
contributes  2  percent)  and  tailpipe 
emissions  and  coal  burning  stoves 
(which  contribute  0.1  percent),  was  not 
required  because  the  implementation  of 
such  controls  would  not  have  further 
advanced  the  attainment  date  in  the 
area. 

Similarly,  RACM  (including  RACT) 
did  not  require  the  adoption  of 
otherwise  available  control  measures  for 
stationary  sources  in  the  Pagosa  Springs 
nonattainment  area  because  point 
source  emissions  in  the  Pagosa  Springs 
area  are  de  minimis  (see  57  FR  13540) 
and  control  of  such  sources  would  not 
expedite  attainment  and  maintenance  of 
the  PM-10  NAAQS. 

There  are  also  other  Statewide  control 
measures  that  already  apply  in  the 
Pagosa  Springs  area,  which  will  help 
curb  PM-10  emissions  in  the  Pagosa 
Springs  nonattainment  area. 

Specifically,  Colorado  Regulation  No.  4 
requires  new  wood  stoves  to  meet  the 
emission  requirements  of  EPA’s 
Standards  of  Performance  for  New 
Residential  Wood  Heaters  in  40  CFR 
60.532(b),  and  Colorado  Regulation  No. 

3  regulates  the  construction  and 
modification  of  stationary  sources  of 
PM-IO.*  These  measures  will  help  to 
reduce  emissions  from  new  stationary 
source  growth  and  residential  wood 
combustion.  However,  EPA  is  not 
proposing  action  on  Regulations  No.  3 
and  4  because  EPA  has  previously 
approved  these  regulations  in  separate 
notices.  For  further  information,  see  the 
TSD  accompanying  this  notice. 

A  more  detailed  discussion  of  the 
individual  source  contributions,  their 
associated  control  measures,  and  an 
explanation  as  to  why  certain  available 
control  measures  were  not  implemented 
can  be  found  in  the  TSD.  The  EPA  has 
reviewed  the  State’s  explanation  and 
associated  documentation  and  has  ^ 
concluded  that  it  adequately  justifies 
the  control  measures  to  be 
implemented.  The  implementation  of 
Pagosa  Springs’  PM-10  control  strategy 
is  projected  to  result  in  the  attainment 
of  the  PM-10  NAAQS  by  December  31, 
1994.  Therefore,  by  this  notice,  EPA  is 
proposing  to  approve  Colorado’s  SIP 
submittals  for  the  Pagosa  Springs 


*  The  State  U  required  by  the  amended  Clean  Air 
Act  to  adopt  a  revised  new  source  review  permit 
program  for  the  construction  and  operation  of  new 
and  modified  stationary  sources.  See  section 
189(a)(1)(A).  This  SIP  revision,  submitted  by  the 
State  on  January  14, 1993.  was  due  independent  of 
the  November  15, 1991  moderate  PM-10 
nonattainment  area  SIP  requirements  addressed  in 
this  action  and  will  be  addressed  in  a  separate 
notice.  See  section  lB9(a)(2)(A)  of  the  Act. 


nonattainment  area  as  meeting  the 
RACM  including  RACT  requirement. 
However,  EPA  is  not  proposing  action 
on  Regulations  No.  3  and  4  because  EPA 
has  previously  approved  these 
regulations  in  separate  actions  (see  the 
TSD  for  further  information). 

4.  Demonstration 

As  noted,  the  initial  moderate  PM-10 
nonattainment  ctreas  must  submit  a 
demonstration  (including  air  quality 
modeling)  showing  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31, 1994  (see  section 
189(a)(1)(B)  of  the  Act).  Alternatively, 
the  State  must  show  that  attainment  by 
December  31, 1994  is  impracticable. 

EPA  regulations  provide  that 
attainment  be  demonstrated  by  means  of 
a  proportional  model  or  dispersion 
model  or  other  procedure  shown  to  be 
adequate  and  appropriate  for  such 
purposes,  (see  40  CFR  51.112(a))  EPA 
policy  recommends  that  the  preferred 
approach  for  estimating  the  air  quality 
impacts  of  emissions  of  PM-10  is  to  use 
receptor  modeling  in  combination  with 
dispersion  modeling.  On  July  5, 1990, 
EPA  issued  guidance  providing  that,  in 
certain  situations,  it  may  be  more 
appropriate  to  rely  on  a  receptor 
modeling  demonstration  alone  as  the 
basis  for  the  attainment  demonstration 
(see  July  5, 1990  memo  to  Regional  Air 
Branch  Chiefs  from  Robert  D.  Bauman, 
Chief  of  SOi/Particulate  Matter 
Programs  Branch  and  Joseph  Tikvart, 
Chief  of  Source  Receptor  Analysis 
Branch).  Pagosa  Springs  meets  the 
criteria  discussed  in  the  July  5, 1990 
memo  to  justify  using  receptor  modeling 
alone. 

The  State  originally  planned  to  use 
this  approach  in  its  initial  SIP  submittal 
and  attainment  demonstration. 

However,  after  further  review,  the  State 
determined  that  the  chemical  mass 
balance  (CMB)  data  available  at  the  time 
which  would  be  used  in  the  receptor 
modeling  was  inadequate  and  decided 
to  base  the  attainment  and  maintenance 
demonstration  on  simple  emissions 
rollback  modeling.  Emissions  rollback 
modeling  involves  using  the  ratio  of  the 
design  day  ambient  concentration  to  the 
design  day  emissions  and  projecting 
future  concentrations.  However,  EPA 
policy  allows  the  use  of  other  methods 
of  demonstrating  attainment,  such  as 
emissions  rollback  modeling,  only  in 
certain  limited  circumstances  which 
were  not  met  by  this  area.  (See  March 
4, 1991  memorandum  from  John 
Calcagni,  Director  of  EPA’s  Air  Quality 
Management  Division,  and  William  G. 
Laxton,  Director  of  EPA’s  Technical 
Support  Division,  entitled  “PM-10  SIP 


Attainment  Demonstration  Policy  for 
Initial  Moderate  Nonattainment  Areas.’’) 

Because  the  State  did  not  follow  EPA 
policy  in  calculating  the  attainment 
demonstration  for  Pagosa  Springs,  the 
State  included  a  commitment  in  the 
Pagosa  Springs  PM-10  SIP  to  conduct 
revised  CMB  analyses  on  all  filters 
greater  than  100  n^mJ,  as  well  as  to 
calculate  a  revised  emissions  inventory 
based  on  a  silt  loading  study  in  Pagosa 
Springs,  and  to  use  this  information  to 
assess  the  adequacy  of  the  SIP.  If  the 
revised  demonstration  showed  that 
additional  control  measures  were 
needed,  the  State  committed  to  propose 
such  additional  control  measures  to  the 
Colorado  Air  Quality  Control 
Commission  (AQCC)  for  adoption  by 
August  31, 1993. 

On  July  28, 1993,  the  State  submitted 
its  preliminary  analysis  of  the  revised 
attainment  and  maintenance 
demonstrations  using  receptor  modeling 
(based  on  the  revised  CMB  data  and 
emissions  inventory),  which  indicated 
that  the  area  could  not  demonstrate 
timely  attainment  and  maintenance  of 
the  PM-10  NAAQS  without  the 
adoption  of  additional  control  measures. 
Subsequently,  consistent  with  the 
State’s  commitment,  the  State  proposed 
additional  PM-10  control  measures  for 
the  Pagosa  Springs  area  to  the  AQCC  on 
August  16, 1993.  These  measures  were 
adopted  on  November  12, 1993  and 
were  submitted  for  approval  in  the  SIP 
on  December  9, 1993.  The  December 
submittal  included  a  revised  attainment 
and  maintenance  demonstration  which 
utilized  receptor  modeling  coupled  with 
emissions  rollback  modeling. 

The  attainment  and  maintenance 
demonstrations  presented  in  the 
December  9. 1993  submittal  indicated 
that  the  NAAQS  for  PM-10  would  be 
attained  in  1994  in  the  Pagosa  Springs 
area  and  maintained  through  December 
31, 1997.  The  24-hour  PM-10  NAAQS 
is  150  pg/m),  and  the  standard  is 
attained  when  the  expected  number  of 
days  per  calendar  year  with  a  24-hour 
average  concentration  above  150  pg/m^ 
is  equal  to  or  less  than  one  (see  40  CFR 
50.6).  The  annual  PM-10  NAAQS  is  50 
pg/m^,  and  the  standard  is  attained 
when  the  expected  annual  arithmetic 
mean  concentration  is  less  than  or  equal 
to  50  pg/m5  (id.)  The  demonstration 
provided  in  the  December  9, 1993 
submittal  predicted  a  24-hour  design 
concentration  in  the  attainment  year  of 
1994  of  139  pg/m5.  The  demonstration 
also  predicted  a  24-hour  design 
concentration  in  1997  of  139  pg/m^. 
Thus,  the  State’s  attainment  and 
maintenance  demonstrations  showed 
that  the  control  measures  adopted  for 
the  Pagosa  Springs  area  would 
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adequately  result  in  attainment  and 
maintenance  of  the  24-hour  PMr-lO 
NAAQS.  Since  no  violations  of  the 
annual  PM— IQ  NAAQS  have  been 
monitored  in  the  Pagosa  Springs  area 
since  1987  and  since  the  demonstration 
provided  in  the  December  1993  SIP 
submittal  for  Pagosa  Springs  clearly 
shows  attainment  and  maintenance  of 
the  24-hoot  PM-10  NAAQS,  it  is 
reasonable  and  adequate  to  assume  that 
prcrtectioa  of  the  24-hour  standard  will 
be  sufficient  to  protect  the  annual 
standard  as  welL  The  control  strategy 
used  to  achieve  these  design 
concentrations  is  summarized  in 
Section  II.A.C.  of  this  notice  entitled 
“RACM  (including  RACT).”  For  a  more 
detailed  description  of  the  attainment 
demonstration  and  the  control  strategy 
used,  see  the  TSD  accompanying  this 
notice. 

5.  PM-10  Precursors 

The  control  requirements  which  are 
applicable  to  major  stationary  sources  of 
PM-10  also  apply  to  major  stationary 
sources  of  PM-10  precursors,  unless 
EPA  determines  such  sources  do  not 
contribute  significantly  to  PM- 10  levels 
in  excess  of  the  NAAQS  ia  that  area  (see 
section  189(e)  of  the  Act). 

An  analysis  of  air  quality  and 
emissions  data  for  the  Pagosa  Springs 
nonattainment  area,  as  revised  in 
September  of  1993,  indicates  that 
exceedances  of  the  NAAQS  are 
attributable  chiefly  to  particulate  matter 
emissions  from  area  sources,  mainly  re- 
entrained  road  dust  from  paved  and 
unpaved  roads.  In  addition,  the 
emissions  inventory  for  this  area  did  not 
reveal  any  major  stationary  sources  of 
PM-10  precursors.  Consequently,  EPA 
is  proposing  to  find  that  major 
stationary  sources  of  precursors  of  PM- 
10  da  not  contribute  significantly  to 
PM-10  Levels  in  excess  of  the  NAAQS 
in  Pagosa  Springs.  The  consequences  of 
this  proposed  filing  are  to  exclude 
these  major  stationary  sources  from  the 
applicability  of  PM-10  nonattaiiunent 
area  control  requirements.  Further 
discussion  of  the  analyses,  and 
supporting  rationale  for  EPA's  proposed 
finding  are  contained  in  the  TSO 
accompanying  this  notice.  Note  that 
while  EPA  i&  proposing  to  make  a 
general  finding  for  this  areas,  this 
proposed  finding  is.  based  on.  the  current 
character  of  the  area  including,  for 
example,  the  existing  mix  of  sources  in 
the  area.  It  is  possible,  therefore,  that 
future  growth  could  change  the 
significance  of  precursors  in  the  area. 
The  EPA  intends  to  issue  future 
guidance  addressing  such  potential 
changes  in  the  significance  of  precursor 
emissions  in  an  area. 


6.  Quantitative  Milestones  and 
Reasonable  Further  Progress 

The  PM-10  nonattainment  area  plan 
revisions  demonstrating  attainment 
must  contain  quantitative  milestones 
which  are  to  be  achieved  every  3  years 
until  the  area  is  redesignated  attainment 
and  which  demonstrate  RFP,  as  defined 
in  section  171(1),  toward  attainment  by 
December  31, 1994  (see  section  189(c)  of 
the  Act).  RFP  is  defined  in  section 
171(1)  of  the  Act  as  such  annual 
incremental  reductions  in  emissions  of 
the  relevant  air  pollutant  as  are  required 
by  part  D  or  may  reasonably  be  required 
by  the  Administrator  for  the  purpose  of 
ensuring  attainment  of  the  applicable 
NAAQS  by  the  applicable  date. 

In  implementing  the  quantitative 
milestone  and  RFP  provisions  for  this 
initial  moderate  area,  EPA  has  reviewed 
the  attainment  demonstration  and 
control  strategy  for  the  area  to  determine 
whether  annual  incremental  reductions 
different  from  those  provided  in.  the  SIP 
submittals  should  be  required  in  order 
to  ensure  attainment  of  the  PM-10 
NAAQS  by  December  31, 1994  (see 
section  171(11  of  the  Act).  The  State  of 
Colorado’s  PM— 10  SIP  submittals  for 
Pagosa  Springs  indicate  that  the  control, 
measures  adopted  wiU  result  in  an 
annual  incremental  reduction  of  912 
tons/year  (4997  Ib/daylof  PM-10,  and 
the  State's  December  9\  1993  submittal 
dOTionstrated  that  this  annual 
incremental  reduction  will  result  in 
attainment  of  the  PM— 19  NAAQS  by 
December  31, 1994.5  Therefore.  EPA 
believes  the  Pagosa  Springs  PM-10,  SIP 
submittals  satisfy  the  initial  quantitative 
milestone  and  RIP  requirements. 

7.  Enforceability  Issues 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  the  State 
and  EPA  (see  sections  172(c)(6), 
110(a)(2)(A)  of  the  Act  and  57  FR 
13556):  The  EPA  criteria  addressing  the 
enforceability  of  SFs  and  SIP  revisions 
were  stated  in  a.  September  23, 1987 
memorandum  (with  attachments)  from  J. 
Craig  Potter,  Assistant  Administrator  for 
Air  and  Radiation,  et  aL  (see  57  FR 
13541)i  Non^tainment  area  plan 
provisions  must  also  contain  a  program 
that  provides  for  enforcement  of  the 
coitfrof  measures  and  other  elements  in 
the  SO*  (see  section  110(a)(2)(C)  of  the 
Act). 


*  The- emissions  reduction  [jTOgress  made  prior  to 
the  ^tainment  date  otDecamber  3T.  1994  (only  4e 
days  beyond  the  November  1-5, 1994-  milestone 
achievement  date)  will  satisfy  the  first  milestone 
requirement  (37  FR  13539).  The  de  minimis  timing 
differential' ma)(e»  it' administratively  impracticable 
to  require  separate  milestone  and  attainment 
demonstrations. 


The  control  measures  contained  in 
this  SIP  submittal  are  addressed  above 
under  Section  II.A.3.  entitled  “RACM 
(including  RACT).”  These  requirements, 
which  are  included  in  Section  I.  of  the 
State  regulation  entitled 
“Nonattainment  Areas — State 
Implementation  Plan  Specific 
Regulations  for  Local  Elements,”  apply 
to  the  types  of  activities  identified  in 
that  discussion  including  re-entrained 
road  dust  from  both  pav^  and  iinpaved 
roads.  The  State  regulation  provides  that 
these  control  measures  apply 
throughout  the  Pagosa  Springs  PM-10 
nonattainment  area. 

Consistent  with  the  attainment 
demonstration  previously  described.,  the 
SIP  and  State  regulation  require  that  all 
affected  activities  for  which  tlie  State  is 
taking  credit  towards  demonstrating 
attainment  must  be  in  full  compliance 
with  the  applicable  SD?  provisions  by 
December  1,  1993.  In  addition  to  the 
applicable  control  measures,  this 
includes  the  applicable  recordkeeping 
requirements  which  are  addressed  in 
the  supporting  information.  Compliance 
with  certain  measures,  such  as  the  1 
percent  fines  limit  with  regard  to 
.sanding  material  used,  must  be 
determined  in  accordance  with 
appropriate  test  methods.  The 
regulation  provides  th^  compliance 
with  the  1  jjercent  fines  limit  will  be 
determined  in  accordance  with  the 
American  Society  for  Testing  Materials 
(ASTM)  “Standard  Method  for  Sieve 
Analysis  of  Fine  and  Coarse  Aggregate;” 
EPA  believes  this  method  is  appropriate 
for  determining  compliance  with  this 
provision. 

The  attached.  TSD  contains  further 
information  on  enforceahility 
requirements  including;  a  description  of 
the  rules  contained  in  the  SEP  and  the 
source  types  subject  to  them,  test 
methods,  emd  reporting  and 
recordkeeping  requirements.  EPA  has 
reviewed  the  State’s  nonattainment  area 
regulation  for  enforceability  and  has 
determined  that  it  meets  all  of  the 
criteria  included  in  the  September  23, 
1987  Potter  Memorandum. 

As  discussed  in  Section  ILA.3.  above, 
there  are  also  Statewide  regulations  that 
will  impact  the  emissions  of  PM— 10  in 
the  Pagosa  Springs  nonattainmenf  area. 
These  regulations  include  Colorado 
Regulation  No.  4.  which  requires  all 
wood  stoves  sold  after  July  1, 1991  to 
meet  the  emission  requirements  of 
EPA’s  Standards  of  Performance  for 
New  Residential  Wood  Heaters  in  40 
CFR  60.532(b),  and  Colorado  Regulation 
No;  3.  which  requires  construction, 
permits  for  new  or  modified  stationary 
sources.  EPA  previously  reviewed 
Colorado  Regulations  Nos.  3  and  4  at  the 
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time  these  regulations  were  approved  by 
EPA  as  part  of  the  SIP,  and  determined 
that  these  regulations  met  the 
enforceability  criteria  of  the  September 
23, 1987  Potter  Memorandum  (see  the 
TSD  for  information  on  EPA  approvals 
of  these  regulations).6 
The  State  of  Colorado  has  a  program 
that  will  ensure  that  the  measures 
contained  in  the  SIP  are  adequately 
enforced.  The  Colorado  Air  Pollution 
Control  Division  (APCD)  has  the 
authority  to  implement  and  enforce  all 
emission  limitations  and  control 
measures  adopted  by  the  AC^C.  In 
addition,  Colorado  statute  provides  that 
the  APCD  shall  enforce  against  any 
“person”  who  violates  the  emission 
control  regulations  of  the  AQCC,  the 
requirements  of  the  SIP,  or  the 
requirements  of  any  permit.  The 
definition  of  “person”  includes,  among 
others,  any  “municipal  corporation, 
county,  city  and  county  or  other 
political  subdivision  of  the  State,”  such 
as  the  Town  of  Pagosa  Springs.  Civil 
penalties  of  up  to  $15,000  per  day  per 
violation  are  provided  for  in  the  State 
statute  for  any  person  in  violation  of 
these  requirements,  and  criminal 
penalties  are  also  provided  for  in  the 
State  statute.  Thus,  the  APCD  has 
adequate  enforcement  capabilities  to 
ensure  compliance  with  the  Pagosa 
Springs  PM-10  SIP  and  the  State 
regulations.  The  TSD  contains  further 
information  on  the  Statewide 
regulations,  enforceability  requirements, 
and  a  discussion  of  the  personnel  and 
funding  intended  to  support  effective 
implementation  of  the  control  measures. 

8.  Contingency  Measures 

As  provided  in  section  172(c)(9)  of  the 
Act,  all  moderate  nonattainment  area 
SIPs  that  demonstrate  attainment  must 
include  contingency  measures.  See 
generally  57  FR  13510-13512  and 
13543-13544.  These  measures  were 
required  to  be  submitted  by  November 
15, 1993  for  the  initial  moderate  PM-10 
nonattainment  areas.  Contingency 
measures  should  consist  of  other 
available  measures  that  are  not  part  of 
the  area’s  core  attainment  control 
strategy.  These  measures  must  take 
effect  without  further  action  by  the  State 
or  EPA,  upmn  a  determination  by  EPA 
that  the  area  has  failed  to  make  RFP  or 
attain  the  PM-10  NAAQS  by  the 
applicable  statutory  deadline.  The 
State’s  December  9, 1993  revision  to  the 

6  Note  that  the  current  version  of  Colorado 
Regulation  No.  3  approved  by  EPA  does  not  meet 
all  of  the  applicable  requirements  of  the  amended 
Act.  As  discussed  in  footnote  number  4,  the  State 
submitted  revisions  to  Regulation  No.  3  in  January 
1993  which  are  being  evaluated  by  EPA.  EPA  will 
act  on  that  submittal  in  a  separate  notice. 
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Pagosa  Springs  PM-10  SIP  included  the 
following  contingency  measure:  Section 
I.E.  of  the  State  regulation  entitled 
“Nonattainment  Areas — State 
Implementation  Plan  Specific 
Regulations  for  Local  Elements” 
requires  the  Town  of  Pagosa  Springs  to 
sweep  all  traffic  lanes  of  the  major  State 
highway  through  town  as  soon  as 
practical  following  each  sanding  event 
using  vacuum  sweepers  that  are  at  least 
34  percent  effective.  The  Town  is 
required  to  implement  these  provisions 
within  two  months  of  an  EPA 
determination  that  the  Pagosa  Springs 
PM-10  nonattainment  area  failed  to 
attain  the  PM-10  NAAQS  by  the 
statutory  deadline  of  December  31, 1994 
or  failed  to  make  RFP.  EPA  believes  this 
is  an  adequate  timeframe  for 
implementation. 

After  review  of  the  contingency 
measure  described  above,  EPA  believes 
they  are  adequate  to  meet  the 
requirements  of  section  172(c)(9)  of  the 
Act.  Therefore,  EPA  is  proposing  to 
approve  the  PM-10  contingency 
measure  for  the  Pagosa  Springs  PM-10 
nonattainment  area.  For  further 
information,  see  the  TSD  accompanying 
this  notice. 

9.  Revisions  to  the  Nonattainment  Area 
Boundary 

The  Pagosa  Springs  nonattainment 
area  boundary  is  currently  defined  as 
the  town  limits  of  Pagosa  Springs  in  40 
CFR  81.306.  See  56  FR  56694 
(November  6, 1991).  However,  on  June 
20, 1991,  the  State  adopted  a  more 
inclusive  boundary  for  the  Pagosa 
Springs  PM-10  nonattainment  area, 
which  included  the  town  limits  and 
some  additional  areas  along  the  San 
Juan  River  and  along  U.S.  Highway  160 
outside  the  town  limits.  This  revised 
boundary  was  submitted  with  the 
February  24, 1993  Pagosa  Springs  PM- 
10  SIP  submittal.  The  submittal 
provided  a  demonstration  showing  that 
the  revised  boundary  represented  the 
reasonable  Pagosa  Springs  airshed  by 
considering  the  local  topography, 
meteorology,  and  land  use  practices. 

The  information  available  at  the  time 
that  the  Pagosa  Springs  PM-10 
nonattainment  area  was  promulgated 
did  not  indicate  that  the  boundary 
should  include  the  surrounding 
suburban  areas.  However,  the 
subsequent  information  presented  in  the 
SIP  persuasively  demonstrated  that  the 
revised  nonattainment  area  boundary 
submitted  with  the  SIP  more  accurately 
represents  the  Pagosa  Springs  airshed. 
See.  e.g.,  57  FR  56762,  56763  (November 
30, 1992).  Therefore,  pursuant  to  section 
110(k)(6)  of  the  Act,  EPA  is  proposing 
to  expand  the  Pagosa  Springs  PM-10 
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nonattainment  area  boundary  in  40  CFR 
81.306  to  include  some  additional 
suburban  area  surrounding  the  Town  of 
Pagosa  Springs.  The  proposed  legal 
definition  of  the  revised  Pagosa  Springs 
nonattainment  area  is  as  follows: 

Township  35N  &  Range  2W:  Sections  13, 14, 

15;  Section  23  NE,  NVz  SE;  Section  24  all 

except  SWSW:  Section  25  N’A  NE,  NENW. 
Toi^-nsbip  35N  &  Range  1 W;  Section  18  WVi. 

EPA  is  proposing  to  replace  the 
boundary  description  currently  in  40 
CFR  81.306  with  this  revised  boundary. 

III.  Implications  of  This  Action 

EPA  is  proposing  to  approve  the  plan 
revisions  submitted  to  EPA  for  the 
Pagosa  Springs  PM-10  nonattainment 
area  on  February  24, 1993  and 
December  9, 1993.  Among  other  things, 
the  State  of  Colorado  has  adequately 
demonstrated  that  the  Pagosa  Springs 
moderate  PM-10  nonattainment  area 
will  attain  the  PM-10  NAAQS  by 
December  31, 1994.  EPA  is  also 
proposing  to  approve  the  PM-10 
contingency  measures  for  Pagosa 
Springs,  which  were  submitted  with  the 
Etecember  9, 1993  SIP  revision. 

As  noted,  on  January  14, 1993,  the 
State  submitted  revisions  to  its  permit 
program  for  the  construction  and 
operation  of  new  and  modified  major 
stationary  sources  of  PM-10  to  comply 
with  the  amended  Act.  EPA  will  be 
taking  action  on  these  requirements  in 
a  separate  Federal  Register  notice. 

Lastly,  EPA  is  proposing  to  amend  the 
nonattainment  area  boundary  for  the 
Pagosa  Springs  nonattainment  area  to 
include  some  of  the  area  surrounding 
Pagosa  Springs. 

IV.  Request  for  Public  Comments 

The  EPA  is  requesting  comments  on 
all  aspects  of  this  proposal.  As  indicated 
at  the  outset  of  this  notice,  EPA  will 
consider  any  comments  received  by 
April  8, 1994. 

V.  Executive  Order  (EO)  12866 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Region 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  On 
January  6. 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  The  USEPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  3  SIP  revisions.  The  OMB  has 
agreed  to  continue  the  waiver  until  such 
time  as  it  rules  on  USEPA’s  request. 

This  request  continues  in  effect  under 
Executive  Order  12866  which 
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superseded  Executive  Order  12291  on 
September  30v  1993. 

VI.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq„  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  1,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  i  mpose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the  Act, 
preparation  of  a  regulatory  flexibility 
analysis  would  constitute  federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 

Union  Electric  Co.  v_  U.S.  E.P.A. ,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
section  7410(a)(2). 

VII.  Applicability  to  Future  SIP 
Decisions 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

List  of  Subjects 
40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Nitrogen  dioxide.  Particulate  matter. 
Reporting  and  recordkeeping 
requirements,  Sulfur  dioxide.  Volatile 
organic  compounds. 

40  CFR  Part  81 

Air  pollution  control,  National  parks. 
Wilderness  areas. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  March  1, 1994. 

WilliamP.  YeDowtail, 

Regional  Administrator. 

(FRDoc  94-3423  Filed  3-8-94;  8:45  ami 
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40  CFR  Part  63 
[AD-FRL-4846-11 

National  Emission  Standards  for 
Hazardous  Air  PoHutants  tor  Source 
Categories:  Organic  Hazardous  Air 
Pollutants  From  the  Synthetic  Organic 
Chemical  Manufacturing  Industry  and 
Other  Processes  Subject  to  the 
Negotiated  Regulatien  for  Equipment 
Leaks;  Pulp  and  Paper  Production;  and 
Chromium  Emissions  From  Hard  and 
Decorative  Chromium  Electroplating 
and  Chromium  Anodizing  Tanks: 
Determination  of  MACT  "Floor.” 

AGENCY:  Environmental  Protection 
Agency  (EPAJ. 

ACTION:  Reopening  of  public  comment 
period. 

SUMMARY:  On  December  31, 1992  (57  FR 
62608),  the  EPA  proposed  standards  to 
regulate  the  emissions  of  certain  organic 
hazardous  air  pollutants  from  synthetic 
organic  chemical  manufacturing 
industry  (SOCMI)  production  processes 
and  seven  other  processes  which  are 
part  of  major  sources  under  section  112 
of  the  Clean  Air  Act  as  amended  in  1990 
(the  Act).  The  initial  public  comment 
period  closed  on  April  19, 1993,  but 
EPA  subsequently  reopened  the 
comment  period  for  30  days  on  October 
15, 1993  (58  FR  53478)  to  take 
additional  comment  on  certain  issues. 

In  the  final  action  regarding  the 
December  31, 1992  proposal,  which  was 
signed  on  February  28, 1994,  EPA 
deferred  taking  final  action  regarding 
provisions  applicable  to  medium  storage 
vessels  due  to  the  need  to  resolve  an 
issue  of  statutory  interpretation  of 
section  112(d)(3)(A)  of  the  Act.  With 
this  notice,  EPA  reopens  the  comment 
period  to  request  additional  comment 
on  the  appropriate  interpretation  of  this 
statutory  provision  and  the  effect  of  that 
interpretation  on  the  appropriate  control 
requirements  for  medium  storage 
vessels.  The  maximum  achiev^le 
control  technology  (MACT)  “floor” 
decision  that  EPA  will  make  in  this 
rulemaking  will  have  broad  precedential 
effect,  and  will  presumptively  be 
followed  in  subsequent  MACT 
rulemakings,  including  the  pulp  and 
paper  and  chromium  electroplating 
rulemakings.  EPA  plans  to  take  final 
action  regarding  the  provisions 
applicable  to  medium  storage  vessels 
within.  90  days  of  publication  of  this 
notice. 

DATES:  Conunents^must  be  received  on 
or  before  April  8, 1994. 

ADDRESSES:  Comments.  Connnents 
should  be  submitted  (in  duplicate  if 
possible)  to  die  EPA’s  Air  and  Radiation 


Docket  and  Information  Center  (6102), 

ATTNr  Docket  Number  A-90-19,  room  > 

M1500,  U.S.  Environmental  Protection  1 

Agency,  401 M  Street,  SW,  Washington,  I 

DC  20460. 

Dockets.  The  following  dockets  1 

contain  supporting  information  used  in 
developing  the  proposed  provisions. 

Docket  Number  A-90-19  contains 
information  specific  to  emissions 
averaging  and  general  information  used 
to  characterize  emissions  and  control 
costs  for  the  industry  aid  Docket  A-90- 
21  contains  information  on  storage 
vessels.  These  dockets  are  available  for 
public  inspection  and  copying  between 
8  a.m.  and  4  p.m.,  Monday  through 
Friday,  at  the  EPA’s  Air  and  Radiation 
Docket  and  Information  Center, 

Waterside  Mall,  Room  Ml 500,  410  M 
Street,  SW,  Washington,  DC  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  On 
technical  issues.  Dr.  Janet  S.  Meyer, 

Standards  Development  Branch, 

Emission  Standards  Division  (MD-13),  I 

U.S.  Environmental  Protection  Agency, 

Office  of  Air  Quality  Planning  and 
Standards,  Research  Triangle  Park, 

North  Carolina  27711,  telephone 
number  (919)  541-5299.  For  further 
information  on  the  legal  issue  addressed 
in  this  notice,  contact  Michael  .S.  Winer, 
Assistant  General  Counsel,  Air  and 
Radiation  Division  (2344),  Office  of 
General  Counsel,  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460,  telephone 
number  (202)  260-7606. 

SUPPLEMENTARY  INFORMATION:  On 
December  31, 1992  (57  FR  62608),  EPA 
proposed  certain  standards  to  regulate 
the  emissions  of  certain  organic 
hazardous  air  pollutants  from  synthetic 
organic  chemical  manufacturing 
industry  (SOCMI)  production  processes 
and  seven  other  processes  that  are  part 
of  major  sources  under  section  112  of 
the  Clean  Air  Act  as  amended  in  1990 
(the  Act),  The  proposed  rule  is 
commonly  referred  to  as  the  hazardous 
organic  NESHAP  or  HON.  In  a  separate 
notice,  EPA  is  taking  final  action  on 
virtually  all  aspects  of  that  proposal  but 
is  deferring  final  action  regarding  the 
portion  of  the  emission  standards  for 
emissions  horn  one  of  the  types,  of 
emission  points  covered  by  Ae 
proposal,  medium  storage  vessels.  The 
reason  EPA  is  deferring  final  action 
regarding  regulation  of  medium  storage 
vessels  is  to  reopen  the  comment  period 
to  take  comments  regarding  the  nature 
of  the  “floor”  under  section  112(d)(3)(A) 
and  the  appropriate  level  of  control  for 
medium  storage  vessels.  Consequently, 
for  purposes  of  this  rulemaking,  the 
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Agency  will  consider  only  comments 
limited  to  the  interpretation  of  the 
language  in  section  112(d)(3)(A) 
regarding  the  establishment  of  the 
“floor”  and  whether  the  control 
requirements  for  medium  storage 
vessels  previously  proposed  by  EPA 
would  be  appropriate  in  the  event  those 
proposed  controls  were  to  be 
determined  to  be  more  stringent  than 
the  floor. 

In  other  proposals  regarding  MACT 
standards,  EPA  has  noted  the  possibility 
of  two  interpretations  of  the  language  in 
section  112(d)(3)(A)  and  (B)  requiring 
that  EPA  set  standards  no  less  stringent 
than  “the  average  emission  limitation 
achieved  by  the  best  performing  12 
percent  of  the  existing  sources”  if  there 
are  at  least  30  sources  in  a  category  or 
“the  average  emission  limitation 
achieved  by  the  best  performing  5 
sources”  if  there  are  fewer  than  30 
sources  in  a  category.  (See  58  FR  66078 
(December  17, 1993)  (pulp  and  paper): 

58  FR  65768,  65770  (December  16, 

1993)  (chromium  electroplating).)  In 
essence,  the  difference  between  the  two 
interpretations  is  that  one  would  result 
in  the  floor  being  established  at  the  level 
of  control  that  represents  the  average 
(the  mean,  median,  or  other  ap»propriate 
statistical  measure  of  central  tendency) 
level  of  control  achieved  by  the  best 
performing  12  percent  of  existing 
sources,  which  would  be  generally 
equivalent  to  the  94th  percentile  of 
sources,  while  the  other  would  result  in 
the  floor  being  the  average  level  of 
control  achieved  by  the  source  at  the 
88th  percentile  if  all  sources  were 
ranked  from  the  most  controlled  (100th 
percentile)  to  the  least  controlled  (1st 
percentile). 

The  first  interpretation  is  based  on 
grouping  the  words  “average  emission 
limitation  achieved  by”  together  in  a 
single  phrase  and  asks  what  is  the 
“average  emission  limitation  achieved 
by”  the  best  performing  12  percent  (or 
best  performing  5  sources  in  the  case  of 
section  112(d)(3)(B)).  This  interpretation 
places  the  emphasis  on  “average.”  It 
would  correspond  to  first  identifying 
the  best  performing  12  percent  of  the 
existing  sources,  then  determining  the 
average  emission  limitation  achieved  by 
these  sources  as  a  group  (i.e.,  generally 
the  level  of  control  achieved  by  the  94th 
percentile). 

The  second  interpretation  groups  the 
words  “average  emission  limitation” 
into  a  single  phrase  and  asLs  what 
“average  emission  limitation”  is 
“achieved  by”  all  members  of  the  best 
performing  12  percent.  In  this  case,  the 
"average  emission  limitation”  might  be 
interpreted  as  the  average  reduction 
across  HAPs  emitted  by  an  emission 


point  over  time.  Under  this 
interpretation,  EPA  would  look  at  the 
average  emission  limits  achieved  by 
each  of  the  best  performing  12  percent 
of  existing  sources,  and  take  the  average 
limit  that  is  “achieved”  by  all  sources 
within  the  group  (i.e.,  the  average  level 
of  control  achieved  by  the  88th 
percentile  source  or  the  level  of  control 
achieved  by  the  fifth  source  among  the 
top  five  in  the  case  of  section 
112(d)(3)(B)). 

The  two  possible  interpretations  are 
also  described  in  detail  in  the  proposals 
regarding  the  pulp  and  paper  MACT 
standard  (see  58  FR  66136-137 
(December  17, 1993),  and  the  chromium 
electroplating  MACT  standard  (see  58 
FR  65768,  65770  (December  16, 1993). 

As  described  in  section  V.C.I.  of  the 
preamble  to  the  final  HON  rule  signed 
February  28, 1994,  EPA  has  reevaluated 
and  revised  the  medium  storage  vessel 
data  base  since  the  December  31, 1992 
proposal.  EPA’s  revised  data  base 
indicates  that,  for  medium  storage 
vessels,  6  percent  of  the  vessels  are 
controlled  with  either  a  90-percent 
efficient  control  device  or  an  internal 
floating  roof  (IFR)  or  external  floating 
roof  (EFR)  with  a  continuous  seal.  All  of 
the  controlled  medium-sized  vessels 
contained  liquids  with  vapor  pressures 
of  13.1  kPa  (1.9  psia).  The  arithmetical 
average,  or  mean,  characteristics  of  the 
top  12  percent  of  the  medium  vessels 
would  not  represent  the  performance  of 
any  known  technology.  However,  if  the 
median  were  used  to  represent  the 
average,  the  floor  would  require  control 
of  vessels  storing  liquids  with  vapor 
pressures  of  13.1  kPa  (1.9  psia)  or 
greater  by  either  a  90-percent  efficient 
control  device  or  an  IFR  or  EFR  with  a 
continuous  seal.  This  is  the  same  vapor 
pressure  that  was  identified  in  the 
December  31, 1992  proposal.  With  the 
revised  data  base,  however,  if  the  floor 
is  established  at  the  average  level  of 
control  achieved  by  the  88th  percentile 
source,  the  floor  would  require  no 
control.  (At  the  time  of  the  December 
31, 1992  proposal,  EPA  had  determined 
that  about  30  percent  of  medium  storage 
vessels  storing  liquids  with  vapor 
pressures  of  13.1  kPa  (1.9  psia)  or  higher 
were  controlled  with  the  reference 
technology.  Thus,  at  that  time,  either  of 
the  two  interpretations  of  the  statutory 
language  regarding  the  establishment  of 
the  floor  would  have  resulted  in  the 
floor  being  established  at  the  level  at 
which  the  control  requirements  were 
proposed.) 

EPA  solicits  comment  on  the  prop)er 
interpretation  of  the  statutory  language 
regarding  the  establishment  of  the  floor. 
EPA  also  solicits  comment  on  whether 
the  portion  of  the  emission  standard 


concerning  medium  storage  vessels 
proposed  in  the  December  31, 1992 
HON  proposal  is  appropriate  if  those 
proposed  controls  were  to  be 
determined  to  be  more  stringent  than 
the  floor,  rather  than  to  be  at  the  floor 
as  EPA  believed  at  the  time  of  that 
proposal.  EPA  intends  to  take  final 
action  regarding  the  provisions 
applicable  to  medium  storage  vessels 
within  90  days  of  the  publication  of  this 
notice. 

The  MACT  “floor”  decision  that  EPA 
will  make  in  this  rulemaking  will  have 
broad  precedential  effect,  and  will 
presumptively  be  followed  in 
subsequent  MACT  rulemakings, 
including  the  pulp  and  paper  and 
chromium  electroplating  rulemakings. 
Consequently,  commenters  on  the  pulp 
and  paper  and  chromium  electroplating 
proposals  should  submit  any  comments 
they  may  have  on  the  legal  issue  to  the 
HON  dodcet.  EPA  will  consider 
comments  on  this  issue  already 
submitted  in  those  rulemakings  if  they 
are  resubmitted  to  the  HON  docket,  but 
will  not  consider  them  in  this 
proceeding  for  any  purpose  other  than 
addressing  the  legal  issue  regarding  the 
interpretation  of  the  floor  provisions  of 
section  112(d)(3). 

Dated:  February  28, 1994. 

Carol  M.  Browner, 

The  Administrator. 

(FR  Doc.  94-5419  Filed  3-8-94;  8:45  am) 
BILUNO  COOe  6S«a-60-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Part  3160 
[WO-610-4111-02-24  1A] 

RIN:  1004-AB80 

Onshore  Oil  and  Gas  Operations, 
Federal  and  Indian  Oil  and  Gas  Leases; 
Onshore  Oil  and  Gas  Order  No.  4, 
Measurement  of  Oil 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
revise  Onshore  Oil  and  Gas  Order  No. 

4  originally  issued  February  24, 1989 
(54  FR  8086),  and  made  effective  August 
23, 1989.  This  proposed  revision  would 
reorganize  the  Order  to  make  it  more 
logical  in  sequence,  remove  unnecessary 
provisions,  resolve  internal 
inconsistencies  identified  in  the  Order, 
and  amend  or  clarify  certain  provisioas. 
These  changes  are  based  on  more  than 
4  years  of  experience  in  implementing 
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the  Order,  and  on  suggestions  from  the 
public  and  internal  personnel. 

DATES:  Comments  should  be  submitted 
by  May  9, 1994.  Comments  received  or 
postmarked  after  the  above  date  may  not 
be  considered  in  the  decisionmaking 
process  on  the  final  rule. 

ADDRESSES:  Comments  should  be  sent 
to:  Director  (140),  Bureau  of  Land 
Management,  room  5555,  Main  Interior 
Building,  1849  C  Street,  NW., 
Washington,  DC  20240.  Comments  will 
be  available  for  public  review  at  the 
above  address  during  regular  business 
hours  (7:45  a.m.  to  4:15  p.m.),  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stuart  Cerovski,  (307)  332-7822. 
SUPPLEMENTARY  INFORMATION:  Order  No. 
4,  Measurement  of  Oil,  implements  and 
supplements  requirements  set  forth  in 
43  CFR  3162.7-2  relating  to  the 
measurement  of  oil  produced  under  the 
terms  of  Federal  and  Indian  (except 
Osage)  oil  and  gas  leases,  as  well  as  oil 
produced  from  State  or  privately  owned 
lands  when  Federal  and/or  Indian  leases 
receive  a  share  of  such  production 
under  the  terms  of  an  approved 
agreement.  The  Order  addresses  oil 
measurement  by  tank  gauging,  by 
positive  displacement  metering  systems, 
and  by  other  methods  acceptable  to  and 
approved  by  the  authorized  officer  of 
the  Bureau  of  Land  Management  (BLM). 
Through  the  implementation  of  the 
existing  Order,  several  provisions  of  the 
Order  were  identified  as  being  in  need 
of  clarification  or  amendment,  and  some 
provisions  relating  to  oil  measurement 
need  to  be  updated. 

No  amendments  are  proposed  to  the 
existing  definitions  in  Section  II.  of  the 
Order.  However,  it  is  proposed  to  add 
one  new  definition  (Light  Ends),  which 
supports  and  clarifies  the  amendments 
proposed  in  Section  lU.C.l. 

An  additional  reference  to  the 
standards  and  recommended  practices 
of  the  American  Petroleum  Institute 
(API)  would  be  included  to  update  the 
Order.  This  reference,  “Chapter  18, 
Section  1 — Custody  Transfer,  First 
Edition,  September  1990 — Measurement 
Procedures  for  Crude  Oil  Gathered  From 
Small  Tanks  by  Truck,"  would  be  added 
to  appropriate  provisions  of  the  Order. 

It  is  proposed  to  remove  all 
requirements  that  instrument  standards 
be  traceable  to  the  standards  of  the 
National  Institute  of  Standards  and 
Technology  (formerly  the  National 
Bureau  of  Standards).  This  applies  to 
gauging  tapes,  instruments  used  to 
determine  oil  gravity,  and  thermometers 
(woodbacks)  used  for  determining  tank 
temperatures,  and  to  certifications  of 
accuracy  by  independent  testing 


facilities.  The  rationale  for  removing 
these  provisions  is  a  determination, 
based  on  experience  of  BLM  field 
personnel  and  discussions  with 
operators  and  manufacturers’ 
representatives,  that  compliance  with 
them  cannot  be  achieved  by  any 
practical  and  cost  efrective  means. 
However,  the  requirement  that 
manufacturers  warrant  that  such 
equipment  has  been  made  in  conformity 
with  the  applicable  specifications  of  the 
National  Institute  of  Standards  and 
Technology  would  be  retained.  Any 
measurement  equipment  whose 
accuracy  is  questioned  and  found 
inadequate,  based  on  observation  of 
defects  by  BLM  personnel,  would  be 
required  to  be  replaced. 

All  proposed  cnanges  in  Order  No.  4 
are  amendments  and  additions  intended 
to  enhance  operator  understanding  of 
BLM’s  requirements  for  the  proper 
measurement  of  oil  produced  from  or 
for  the  benefit  of  Federal  and  Indian 
(except  Osage)  leases.  The  following  is 
a  section-by-section  discussion  of  the 
proposed  revisions  in  the  Order. 

III.C.1.  and  lU.d.a.  would  be 
amended  to  clarify  the  nature  and  intent 
of  the  existing  requirement  for  vent  line- 
valves  and/or  pressure  vacuum  thief 
hatches.  As  proposed,  the  Order  would 
require,  in  the  absence  of  an  approved 
variance,  all  crude  oil  storage  tanks  to 
be  equipped  with  vent  line-valves  and/ 
or  pressure  vacuum  thief  hatches  to 
prevent  the  loss  of  light  ends  and  the 
resultant  decrease  in  the  quantity, 
qualiW,  and  value  of  the  crude  oil. 

III.C.2.  would  be  amended  to  remove 
the  present  requirement  that  tank  gauge 
volumes  be  corrected  for  scale  or  high 
bottoms  in  accordance  with  API  RP 
2556,  because  adjustments  in  that  regard 
are  inexact.  If  high  bottoms  or  scaling  on 
a  sales  tank  occurs,  the  tank  should  be 
cleaned  prior  to  further  use. 

III.C.3.  would  be  amended  to  clarify 
the  use  of  the  two  presently  cited 
standards  in  API  Chapter  8,  and  also 
would  add  Chapter  18,  Section  1 — 
Custody  Transfer,  First  Edition, 
September  1990,  as  a  new  reference. 
This  would  allow  all  methods  of  oil 
sampling  without  prior  approval, 
provided  that  the  method  used  meets 
the  applicable  API  standards  of  practice. 

III.C.3.b.  would  be  amended  to  state 
more  specifically  the  proper  practice  for 
retrieving  oil  samples  from  a  sales  tank 
for  determining  the  physical  properties 
thereof.  The  proposed  changes  are 
necessary  to  provide  adequate 
instruction  in  the  Order  without  the 
need  for  an  operator  to  refer  to  API 
standard  practices  for  sampling.  Tanks 
of  1,000  barrels  or  less  capacity  would 
require  the  use  of  the  two-sample 


method  and  tanks  of  greater  than  1,000 
barrels  capacity  would  require  the  use 
of  either  the  two-sample  method  or  the 
three-sample  method  depending  on  the 
height  of  ^e  fluid  level  in  the  tank. 
Moreover,  the  proposed  revision  would 
allow  an  operator  the  option,  with 
respect  to  tanks  of  1,000  barrels  or  less, 
of  using  one  representative  sample  from 
the  middle  of  the  oil  column  for  gravity 
determinations. 

III.C.4.  would  be  amended  to  provide 
for  the  use  of  hand  gauging  tapes  to  be 
the  only  acceptable  method  for  gauging 
tank  volumes.  Any  other  method  of 
gauging,  as  referenced  in  the  applicable 
API  standards,  would  not  be  accepted  in 
the  absence  of  prior  approval  by  the 
authorized  officer  of  a  request  for  a 
variance.  This  would  ensure  the  proper 
installation  and  use  of  any  alternative 
method  of  tank  volume  measurement. 

III.C.6.  would  be  amended  to  provide 
for  the  use  of  cup  case  theiinometers  as 
the  only  acceptable  method  for 
obtaining  tank  temperature.  Any  other 
method  of  obtaining  tank  temperature, 
as  addressed  in  applicable  API 
standards  or  any  new  industry 
innovations,  would  require  the  prior 
approval  of  a  variance  request  by  the 
authorized  officer  to  ensure  propyer 
installation  and  use.  The  proposal 
would  not  limit  tank  temperature 
measurements  by  thermometer  only,  as 
other  types  of  temperature  measurement 
instruments  could  be  used  if  the 
authorized  officer  agrees  that  the 
alternative  method  would  ensure  proper 
temperature  measurements  and 
approves  a  request  for  a  variance. 
L^guage  would  also  be  added  to  ensure 
that  temperature  measurements  are 
made  at  the  same  time  that  opening  and 
closing  gauges  are  taken. 

III.D.2./.  would  be  amended  to 
include  a  new  provision  that  would 
allow,  without  prior  approval,  the  use  of 
an  electronic  temperature  averager 
(ETA)  to  record  the  temperature  of  oil 
sold  through  a  positive  displacement 
metering  system.  Any  type  of  electronic 
temperature  compensator  (ETC)  that 
meets  the  minimum  requirements 
specified  would  be  authorized  in 
accordance  with  the  proposed  revision. 

It  is  also  proposed  to  add  a  new  Section 
III.D.3.c.(3)  that  would  require  that  an 
ETA  or  ETC  be  checked  for  accuracy 
each  time  the  related  meter  is  proven. 

III.D.3.a.(2)  would  be  replaced  in  its 
entirety  with  minimum  requirements  for 
meter  proving.  Positive  displacement 
meters  are  required  to  be  in  good 
working  order  to  measure  the  product  as 
accurately  as  mechanically  possible. 
Since  the  devices  used  in  proving  are 
expected  to  be  more  accurate  than  the 
meters  being  proven,  that  level  of 
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accuracy  is  required  to  be  verified  on  a 
regular  basis.  As  these  devices  are  used 
in  all  types  of  operating  environments 
for  proving  meters  measuring  oils  of 
differing  characteristics,  the  proposed 
section  would  impose  stringent 
calibration  requirements  for  provers. 

III.D.3.c.(l)  and  III.D.4.a.  would  be 
amended  to  clarify  the  differences 
among  repeatability  problems  during 
proving,  meter  malfunctions,  and 
excessive  meter  factor  deviations,  and  to 
specify  corrective  actions  appropriate  to 
the  identified  problem. 

IlI.D.S.b.  would  be  added  as  a  new 
section  that  would  require  the 
immediate  application  of  a  newly 
obtained  meter  factor  to  the  production 
sold  after  the  the  date  when  the  meter 
is  proved.  In  other  words,  the  new  meter 
factor  would  be  used  from  that  date 
forward  until  such  time  as  a  subsequent 
proving  establishes  a  different  meter 
factor. 

A  new  Section  UI.E.  would  be  added 
to  incorporate  the  documentation 
requirements  for  the  removal  of  crude 
oil  from  storage  facilities  now  included 
in  Onshore  Oil  and  Gas  Order  No.  3, 

Site  Security.  This  consolidation  should 
enhance  operator  understanding  of 
requirements  of  the  Order.  These 
requirements  will  be  removed  from 
Order  No.  3  when  it  is  next  revised. 
Existing  sections  III.E.  and  F.  would  be 
redesignated  in.F.  and  G.,  respectively. 

The  existing  Order  No.  4  provides  in 
Section  II1.E.2.  that  an  application  is 
required  to  be  submitted  to  the 
authorized  officer  and  written  approval 
obtained  prior  to  any  off-lease 
measurement  facility  being  installed 
and  operated.  It  is  proposed  to  add  ofT- 
lease  storage  to  this  section  in  order  to 
conform  with  the  regulations  at  43  CFR 
3162.7-2,  and  to  set  forth  the  required 
contents  of  applications  for  approval  of 
off-lease  measurement  and/or  storage 
facilities. 

It  is  proposed  to  add  a  new  Section 
III.H.  to  establish  standards  relating  to 
the  commingling  of  oil  production,  both 
on  the  surface  and  in  a  wellbore,  and  to 
set  forth  the  required  contents  of 
applications  for  approval  to  commingle 
oil  production. 

Other  changes  proposed  are  editorial 
corrections  to  accommodate  the  new 
sections  addressed  above  and  slight 
wording  modifications  to  add  emphasis 
and  clarity  to  the  requirements  of  the 
Order. 

The  principal  authors  of  this 
proposed  rule  are  Stuart  Cerovski, 
Petroleum  Engineer,  Lander  Resource 
Area;  Vince  Balderaz,  Supervisory 
Petroleum  Engineering  Technician, 
Carlsbad  Resource  Area:  Joe  Delozier, 


Supervisory  Petroleum  Engineering 
Technician,  Caliente  Resource  Area; 

A.L.  Schweighart,  Supervisory 
Petroleum  Engineering  Technician, 
Worland  District  Office;  Sherry 
Thompson,  Petroleum  Engineer, 
Colorado  State  Office;  and  Darrell  Self, 
Petroleum  Engineering  Technician, 
Tulsa  District  Office,  assisted  by  the 
staff  of  the  Division  of  Legislation  and 
Regulatory  Management,  all  of  the 
Bureau  of  Land  Management. 

It  is  hereby  determined  that  this 
proposed  rule  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  that  no  detailed 
statement  pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332(2){C))  is 
required.  The  Bureau  of  Land 
Management  has  determined  that  this 
proposed  rule  is  categorically  excluded 
from  further  environmental  review 
pursuant  to  516  Departmental  Manual 
(DM),  Chapter  2,  Appendix  1,  Item  1.10, 
and  that  the  proposal  would  not 
significantly  affect  the  10  criteria  for 
exceptions  listed  in  516  DM  2, 
Appendix  2.  Pursuant  to  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  1508.4)  and  environmental  policies 
and  procedures  of  the  Department  of  the 
Interior,  “categorical  exclusions”  means 
a  category  of  actions  that  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  and  that  have  been  found 
to  have  no  such  effect  in  procedures 
adopted  by  a  Federal  agency  and  for 
which  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  reouired. 

This  rule  was  not  subject  to  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Further,  the  Department  has 
determined  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601,  et  seq.) 
that  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  principal 
small  entities  affected  by  this  rule  will 
be  the  oil  and  gas  lessees  and  operators 
known  as  "independents.”  The 
standards  prescribed  by  the  American 
Petroleum  Institute,  upon  which  this 
rule  is  based,  are  equally  applicable  to 
all  prudent  oil  and  gas  operations, 
regardless  of  size.  The  Order  would 
impose  no  new  standards,  and  certain 
proving  requirements  would  be 
removed.  The  Order  would  not  require 
a  substantial  amount  of  additional 
information  or  monitoring.  Some 
additional  equipment  may  be  required 
in  certain  cases,  but  the  total  cost  of 
these  changes  would  not  be  significant. 


Costs  to  the  public  should  not  increase 
at  all  as  a  resuh  of  the  Order. 

The  Department  certifies  that  this 
proposed  rule  does  not  represent  a 
governmental  action  capable  of 
interference  with  constitutionally 
protected  property  rights.  There  would 
be  no  taking  of  private  property  without 
due  process.  Failure  to  abate  violations 
in  a  timely  manner  could  result  in 
assessments  under  the  Mineral  Leasing 
Act  and/or  penalties  under  the  Federal 
Oil  and  Gas  Royalty  Management  Act, 
and  possible  lease  cancellation  if  the 
failure  continues,  but  not  without  due 
process.  Therefore,  as  required  by 
Executive  Order  12630,  the  Department 
of  the  Interior  has  determined  that  the 
proposed  rule  would  not  cause  a  taking 
of  private  property. 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
this  proposed  rule  meets  the  applicable 
standards  provided  in  Sections  1(a)  and 
2(b)(2)  of  Executive  Order  12788. 

The  information  collection 
requirements  contained  in  Part  3160 
that  relate  to  this  proposed  Order  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501,  et  sag., and  assigned 
clearance  number  1004-0134. 

List  of  Subjects  in  43  CFR  Part  3160 

Government  contracts,  Indian  lands- 
mineral  resources,  mineral  royalties.  Oil 
and  gas  exploration.  Public  lands- 
mineral  resources.  Reporting  and 
recordkeeping  requirements. 

Dated:  February  4, 1994. 

Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 

For  the  reasons  stated  above,  and 
under  the  authorities  cited  below,  it  is 
proposed  to  amend  part  3160,  Group 
3100,  subchapter  C,  chapter  II  of  title  43 
of  the  Code  of  Federal  Regulations,  as 
set  forth  below: 

PART  3160— [AMENDED] 

1.  The  authority  citation  for  part  3160 
is  revised  to  read  as  follows: 

Authority:  30  U.S.C.  181  et  seq.;  30  U.S.C 
351-359;  30  U.S.C  301-306;  25  U.S.C  396; 
25  U.S.C.  396a-396q..  397,  398,  398a-  398e. 
399;  43  U.S.C  1457;  see  also  40  Op.  Atty. 
Gen.  41;  40  U.S.C  471  et  seq.;  42  U.S.C  4321 
et  seq.;  42  U.S.C  6508;  30  U.S.C.  1701  et  seq. 
and  25  U.S.C.  2101  et  seq. 

2.  Section  3164.1  is  amended  by 
revising  the  table  in  paragraph  (b)  to 
read  as  follows: 

§  31 64.1  Onshore  Oil  and  Gas  Orders. 
***** 

(b)  *  *  * 


11022 


Federal  Register  /  Vol.  59,  No.  46  /  Wednesday,  March  9,  1994  /  Proposed  Rules 


Order  No7Subject 


1.  Approval  of  Operations . 

2.  Drilling  Operations  . 

3.  Site  Security . 

4.  Measurement  of  Oil  . 

5.  Measurement  of  Gas . 

6.  Hydrogen  Sulfide  Operations 

7.  Disposal  of  Produced  Water . 


Effective  date 

Federal  Register 
reference 

Super¬ 

sedes 

Nov.  21, 1983  . 

48  FR  48916  and  48 

NTL-6. 

Dec.  19, 1988  . 

FR  56226. 

53  FR  46798  . 

None 

Mar.  27, 1989  . 

54  FR  8060  . 

NTL-7 

[30  days  after  date  of  publicatiorU . 

[date  to  be  supplied  upon  publication  of 

None. 

None. 

No.5]. 

Jan.  22, 1991  . 

.6.6  FR  489.68 

None. 

OcL  8, 1993  . 

58  FR  47354 

NTL-2B. 

Note:  Numbers  will  be  assigned 
sequentially  by  the  Washington  OfTice, 

Bureau  of  Land  Management,  as  additional 
Orders  are  prepared  for  publication  and 
added  to  this  table. 

The  Appendix — ^text  of  Oil  and  Gas 
Order  reads  as  follows: 

Appendix — ^Text  of  Oil  and  Gas  Order  No.  4 
Note:  This  appendix  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Onshore  Oil  and  Gas  Order  No.  4 

I.  Introduction. 

A.  Authority. 

B.  Purpose. 

C  Scof>e. 

II.  Definitions. 

III.  Requirements. 

A.  Required  Recordkeeping. 

B.  General. 

C.  Oil  Measurement  by  Tank  Gauging. 

D.  Oil  Measurement  by  Positive 
Displacement  Metering  System. 

E.  Documentation  for  Removal  of  Crude  Oil 
from  Storage  Facilities. 

F.  Oil  Measurement  by  Other  Methods  or 
at  Other  Locations  Acceptable  to  the 
Authorized  Officer. 

G.  Determination  of  Oil  Volumes  by 
Methods  Other  than  Measurement. 

H.  Commingling  of  Production. 

rv.  Variances  from  Minimum  Standards. . 

Onshore  Oil  And  Gas  Order  No.  4 

Federal  and  Indian  Oil  and  Gas  Leases — 
Measurement  of  Oil 

1.  Introduction 

A.  Authority.  This  Order  is  established 
pursuant  to  the  authority  granted  to  the 
Secretary  of  the  Interior  under  various 
Federal  and  Indian  mineral  leasing  statutes 
and  the  Federal  Oil  and  Gas  Royalty 
Management  Act  of  1982.  This  authority  has 
been  delegated  to  the  Bureau  of  Land 
Management  (BLM)  and  is  implemented  by 
the  onshore  oil  and  gas  operations 
regulations  contain^  in  43  CFR  part  3160. 
S^ion  3164.1  thereof  specifically  authorizes 
the  Director,  BLM,  to  issue  Onshore  Oil  and 
Gas  Orders  when  necessary  to  implement  or 
supplement  the  operating  regulations,  and 
provides  that  all  such  Orders  shall  be  binding 
on  the  lessees  and  operators  of  all  Federal 
and  restricted  Indian  oil  and  gas  leases  that 
have  been,  or  may  hereafter  be,  issued. 

Specific  authority  for  the  provisions 
contained  in  this  Order  is  found  at  §  3162.4- 
1  Well  records  and  reports;  §  3162.4-2 
Samples,  tests,  and  surveys;  §  3162.7-1 
Disposition  of  production;  §  3162.7-2 


Measurement  of  oil;  §  3162.7-5  Site  security 
on  Federal  and  Indian  (except  Osage)  oil  and 
gas  leases;  and  Subpart  3163 — 
Noncompliance,  Assessments,  and  Penalties. 

B.  Purpose.  One  purpose  of  this  Order  is 
to  establish  the  requirements  and  minimum 
standards  for  the  measurement  of  oil,  and  to 
provide  standard  operating  practices  for  oil 
storage  and  handling  facilities  by  the 
methods  authorized  in  43  CFR  3162.7-2,  i.e., 
measurement  by  tank  gauging,  positive 
displacement  metering  system,  or  other 
methods  acceptable  to  and  approved  by  the 
authorized  officer.  Proper  oil  measurement 
ensures  that  the  Federal  Government  and 
Indian  mineral  owners  receive  the  correct 
royalties  due,  as  specified  in  the  governing 
oil  and  gas  leases. 

Another  purpose  of  this  Order  is  to 
establish  abatement  periods  for  corrective 
action  when  noncompliance  with  the 
minimum  standards  is  detected.  This  Order 
also  serves  as  notice  to  any  party  cited  for 
noncompliance  that  it  may  request  from  the 
authorized  officer  an  extension  of  the 
abatement  period  for  any  violation,  provided 
that  the  request  for  extension  is  applied  for 
and  granted  prior  to  the  expiration  of  the 
abatement  period  previously  allowed. 

C.  Scope.  This  Order  is  applicable  to  all 
Federal  and  Indian  (except  Osage)  oil  and  gas 
leases.  In  addition,  this  C5rder  also  is 
applicable  to  all  wells  and  facilities  on  State 
or  privately-owned  mineral  lands  committed 
to  a  unit  or  communitization  agreement  that 
affects  Federal  or  Indian  interests, 
notwithstanding  any  provision  of  the  unit  or 
communitization  agreement  to  the  contrary. 

II.  Definitions 

A.  Authorized  officer  means  any  employee 
of  the  BLM  authorized  to  perform  the  duties 
described  in  Groups  3000  and  3100. 

B.  Barrel  (bbl)  means  42  standard  United 
States  gallons  of  231  cubic  inches  each. 

C  Business  day  means  any  day,  Monday 
through  Friday,  excluding  Federal  holidays. 

D.  CpI.  means  the  correction  factor  for  ffie 
effect  of  pressure  on  liquid. 

E.  Cps.  means  the  correction  factor  for  the 
effect  of  pressure  on  steel. 

F.  Ctl.  means  the  correction  factor  for  the 
effect  of  temperature  on  liquid. 

G.  Cts.  means  the  correction  factor  for  the 
effect  of  temperature  on  steel. 

H.  INC  means  incident  of  noncompliance, 
which  serves  as  a  Notice  of  Violation  under 
43  CFR  subpart  3163. 

I.  Lessee  means  a  person  or  entity  holding 
record  title  in  a  lease  issued  by  the  United 
States. 


).  Light  ends  means  those  lighter 
hydrocarbons  such  as,  but  not  limited  to, 
gasoline,  light  kerosene,  heptane,  and  natural 
gasoline. 

K.  Major  violation  means  noncompliance 
that  causes  or  threatens  immediate, 
substantial,  and  adverse  impact  on  public 
health  and  safety,  the  environment, 
production  accountability,  or  royalty  income. 

L.  Minor  violation  means  noncompliance 
that  does  not  rise  to  the  level  of  a  “major 
violation.” 

M.  Operating  rights  owner  means  a  person 
or  entity  holding  operating  rights  in  a  lease 
issued  by  the  United  States.  A  lessee  also 
may  be  an  operating  rights  owner  if  the 
operating  rights  in  a  lease  or  portion  thereof 
have  not  been  severed  from  record  title. 

N.  Operator  means  any  person  or  entity, 
including  but  not  limited  to  the  lessee  or 
operating  rights  owner,  that  has  stated  in 
writing  to  the  authorized  officer  that  it  is 
responsible  under  the  terms  and  conditions 
of  the  lease  for  the  operations  conducted  on 
the  leased  lands  or  portions  thereof. 

O.  Oil,  for  the  purpose  of  this  Order,  means 
any  liquid  hydrocarbons  produced  from  or 
for  the  benefit  of  jurisdictional  leases, 
including  condensate  or  oil  from  tar  sands 
that  is  measured  as  a  liquid. 

0.1.  Clean  oil/Pipeline  oil  means  crude  oil 
or  condensate  that  is  acceptable  to 
purchasers. 

0.2.  Slop  oil  means  crude  oil  that  is  of 
such  quality  that  it  is  not  acceptable  to 
purchasers  and  requires  special  treatment 
other  than  that  which  can  be  provided 
economically  with  the  existing  or  modified 
facilities  or  by  portable  equipment,  and  is 
usually  sold  to  oil  reclaimers. 

0.3.  Waste  oil  means  crude  oil  that  has 
been  determined  by  the  authorized  officer  to 
be  of  such  quality  that  it  cannot  be  treated 
economically  and  put  in  a  marketable 
condition  with  existing  or  modified  lease 
facilities  or  portable  equipment,  cannot  be 
sold  to  reclaimers,  that  has  been  determined 
by  the  authorized  officer  to  have  no 
economic  value,  and  for  which  no  royalty  is 
due. 

III.  Requirements 
A.  Required  Recordkeeping 

The  operator  shall  keep  all  test  data,  meter 
reports,  charts/recordings,  and  other  similar 
records  for  6  years  after  the  date  generated  or, 
if  involved  in  an  audit  or  investigation,  the 
records  shall  be  maintained  until  the  record 
holder  is  released  by  the  Secretary  of  the 
Interior  or  appropriate  delegate  from  the 
obligation  to  maintain  them.  The  authorized 
officer  may  request  these  records  any  time 
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within  this  period.  Records  submitted  shall 
include  all  additional  information  used  to 
compute  volumes  so  that  computations  may 
be  verified. 

B.  General 

The  regulations  at  43  CFR  3162.7-2 
authorize  oil  measurement  methods  for 
production  from  leases,  units,  and 
communitization  agreements  subject  to  BLM 
jurisdiction,  as  such  jurisdiction  is  defined  in 
43  CFR  3161.1.  The  authorized  oil 
measurement  methods  are  tank  gauging, 
positive  displacement  metering  systems,  and 
other  methods  acceptable  to  and  approved  by 
the  authorized  officer.  The  requirements  and 
minimum  standards  for  each  of  these 
methods  are  set  forth  below. 

These  requirements  and  minimum 
standards  are  based  on  the  standards  and 
practices  recommended  by  the  American 
Petroleum  Institute  (API).  The  API  standards 
and  recommended  practices  are  considered 
by  both  the  Department  of  the  Interior  and 
the  oil  and  gas  industry  to  be  appropriate  for 
proper  oil  measurement.  The  requirements 
and  minimum  standards  set  out  herein  are 
those  necessary  to  promote  conservation  of 
natural  resources  and  to  ensure  that  oil 
production,  except  for  waste  oil,  is  properly 
measured  for  sales  or  removal  and  for 
allocation  purposes,  in  order  that  the  Federal 
Government  and  Indian  mineral  owners  will 
receive  the  proper  royalties  due  under  the 
governing  oil  and  gas  leases. 

When  an  infraction  of  the  minimum 
standards  in  this  Order  is  discovered,  it  will 
be  considered  noncompliance  and  an 
incident  of  noncompliance  (INC)  will  be 
issued.  Operators  who  discover 
noncompliance  with  these  minimum 
standards  and  take  immediate  corrective 
action  will  not  be  issued  an  INC.  If  the 
authorized  officer  is  present  when  an 
operator  discovers  a  malfunction  or  does  not 
use  correct  procedures  as  specified  in  this 
Order,  an  INC  will  be  issued  unless 
immediate  corrective  action  is  taken. 

A  major  violation,  as  defined  in  this  Order, 
will  generally  require  an  immediate  shut-in 
of  the  metering  device.  However,  where 
irreparable  damage  to  the  resource  is  likely 
to  occur  if  a  shut-in  is  required,  an  abatement 
period  of  24  hours  may  be  given. 

The  intent  of  these  minimum  standards  is 
to  ensure  that  when  equipment  malfunctions 
occur  that  could  result  in  inaccurate 
measurement,  that  proper  corrective  actions 
are  taken,  the  authorized  officer  notified,  and 
a  report  is  submitted.  An  equipment  failure 
that  is  discovered  by  the  operator  and 
promptly  corrected  will  not  be  considered  a 
violation.  However,  equipment  failures  that 
are  not  corrected  are  considered  violations, 
and  a  partial  list  is  as  follows: 

Failure  to  install  equipment  properly. 
Failure  to  repair  or  correct  an  equipment 
malfunction  properly  or  in  a  timely  manner. 

Failure  to  submit  a  report  when  an 
alternate  method  of  measurement  is  used  for 
sales. 

Failure  to  submit  other  required  reports  in 
a  timely  manner. 

Failure  to  adhere  to  the  minimum 
standards  and  procedures  specified  in  this 
Order. 


The  use  of  improper  equipment  or 
procedures,  when  discovered,  will  be 
considered  a  violation,  and  an  INC  will  be 
issued. 

When  improper  procedures  are  witnessed 
by  the  authorized  officer,  immediate 
corrective  action  will  be  required.  The  use  of 
such  improper  procedures  will  still  be 
considered  a  violation,  but  in  the  event  that 
proper  procedures  are  then  used,  as  required 
by  this  Order,  prior  to  completing  the 
operation,  calibration,  or  proving,  the 
violation  will  be  considered  properly 
corrected.  In  this  case,  although  the  violation 
will  be  documented  in  BLM’s  files,  no  formal 
INC  will  be  issued. 

All  sales  and  allocation  facilities  shall  meet 
the  minimum  standards  prescribed  in  this 
Order,  unless  covered  by  a  valid  variance. 

Meter  facilities  constructed  in  accordance 
with  the  API  standards  in  effect  at  the  time 
of  installation  shall  not  be  required 
automatically  to  retrofit  to  meet  revised  API 
standards.  The  BLM  will  review  any  revised 
API  standards  and,  when  deemed  necessary, 
will  amend  the  Order  through  the  rulemaking 
process. 

Any  variances  from  these  requirements  and 
minimum  standards  shall  be  in  accordance 
with  Section  IV.  of  this  Order. 

A  violation  of  a  minimum  standard 
established  by  this  Order  shall  be  abated 
within  the  time  period  specified  in  this 
Order.  Unless  stated  otherwise,  all  abatement 
periods  shall  be  measured  from  the  date  of 
notification  by  the  authorized  officer. 

Where  abatement  is  required  “prior  to  sales 
or  removal,”  this  means  that  necessary 
actions  shall  be  taken  so  that  no  oil  may  be 
sold  or  removed  beyond  the  measurement 
point  until  it  can  be  properly  measured. 

If  any  such  violation  is  not  abated  withip 
the  required  period,  action  shall  be  initiated 
in  accordance  with  43  CFR  subpart  3163. 

C.  Oil  Measurement  by  Tank  Gauging 
Oil  measurement  by  tank  gauging  shall 
accurately  compute  the  volume  of  oil 
withdrawn  from  a  properly  calibrated  sales 
tank  by  measuring  the  height  of  the  oil  level 
in  the  tank  before  delivery  (opening  gauge) 
and  by  measuring  the  height  of  the  oil  level 
in  the  tank  after  delivery  (closing  gauge).  The 
opening  and  closing  gauges  obtained  shall  be 
used  with  the  applicable  tank  calibration 
chart  (tank  table)  to  compute  accurately  the 
volume  of  oil  withdrawn.  Gauging  may  be 
accomplished  by  measuring  the  height  of  the 
oil  level  from  the  tank  bottom  or  a  fixed 
datum  plate  upward  to  the  surface  of  the  oil 
in  the  tank  (innage  gauging)  or  by  measuring 
from  a  fixed  reference  point  at  the  top  of  the 
tank  downward  to  the  surface  of  the  oil  in 
the  tank  (outage  gauging).  Before  gauging, 
samples  shall  be  taken  of  the  oil  to  determine 
the  API  oil  gravity  and  the  sediment  and 
water  content.  As  the  opening  and  closing 
gauges  are  taken,  the  opening  and  closing 
temperature  of  the  oil  in  the  tank  shall  be 
obtained.  The  measured  oil  volume  shall 
then  be  corrected  for  sediment  and  water 
content,  and  to  the  standard  sales 
temperature  of  eO^F. 

The  following  requirements  and  minimum 
standards  shall  be  met  in  accordance  with 
API  Standard  2545  (ANSI/ASTM  D  1085), 


Method  of  Gauging  Petroleum  and  Petroleum 
Products,  1965  (Reaffirmed  in  1987),  and 
ANSI/ASTM  D 1250,  Tables  5 A  and  6 A. 

1.  Tanks  and  Production  Equipment.  All 
oil  storage  tanks  used  for  oil  sales  by  tank 
gauging  shall  be  properly  equipped  for  such 
gauging,  using  the  API  Recommended 
Practices  for  Setting,  Connecting, 
Maintenance,  and  Operation  of  Lease  Tanks, 
API  RP 12  Rl,  1986.  Tanks  also  shall  be 
connected,  maintained,  and  operated  to 
comply  with  the  site  security  regulations,  43 
CFR  3162.7-5,  and  Onshore  Oil  and  Gas 
Order  No.  3.  Tanks  and  production 
equipment  shall  meet  the  following 
requirements: 

a.  All  oil  tanks  and  vessels  shall  be 
equipped  and  maintained  in  such  a  manner 
as  to  minimize  potential  shrinkage  and 
gravity  loss  from  the  evaporation  of  light 
ends  to  the  atmosphere.  Equipment  may 
include,  but  is  not  limited  to,  venf-line  valves 
and  pressure-vacuum  thief  hatches. 

Violation:  Major. 

Corrective  Action:  Replace  or  repair 
defective  equipment  or  install  any  necessary 
equipment. 

Abatement  Period:  30  days. 

b.  Each  sales  tank  shall  be  set  and 
maintained  level  and  free  of  distortion  in 
accordance  with  the  above-referenced  API 
recommended  practices. 

Violation:  Major. 

Corrective  Action:  Level  tank. 

Abatement  Period:  Prior  to  sales. 

c.  Pursuant  to  API  Standard  2545  (ANSI/ 
ASTM  D  1085),  Method  of  Gauging 
Petroleum  and  Petroleum  Products,  October 
1965  (Reaffirmed  August  1987),  each  tank 
shall  be  equipped  with  a  gauging  reference 
point,  with  the  height  of  the  reference  point 
stamped  on  a  fixed  bench-mark  plate  or 
stenciled  on  the  tank  near  the  gauging  hatch. 

Violation:  Minor. 

Corrective  Action:  Affix  a  gauging  reference 
point  in  the  gauging  hatch  and  stamp  on 
bench-mark  plate  or  stencil  on  tank  near 
gauging  hatch. 

Abatement  Period:  30  days. 

2.  Sales  Tank  Calibrations.  Each  oil  storage 
tank  used  for  sales  shall  be  accurately 
calibrated  for  tank  gauging,  using  the  API 
Standard  2550  (ANSI/ASTM  D  1220), 

Method  for  Measurement  and  Calibration  of 
Upright  Cylindrical  Tanks,  1965  (Reaffirmed 
August  1987).  The  following  minimum 
standards  shall  be  satisfied: 

a.  Sales  tank  capacities  shall  be  determined 
by  actual  tank  measurements  by  the  method 
known  as  “tank  calibration,”  and  in 
accordance  with  the  above-referenced  API 
standard. 

Violation:  Minor. 

Corrective  Action:  Make  capacity 
determination  and  develop  an  appropriate 
capacity  table. 

Abatement  Period:  60  days. 

b.  A  sales  tank  shall  be  recalibrated  if  it  is 
relocated  or  repaired  or  the  capacity  is 
changed  through  denting,  damage,  or  the 
installation  or  removal  of  interior 
components,  or  otherwise. 

Violation:  Minor. 

Corrective  Action:  Recalibrate  tank  and 
develop  new  (revised)  capacity  table. 
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Abatement  Period:  60  days. 

c.  Calibration  charts  (tank  tables)  shall  be 
submitted  to  the  authorized  officer  on 
request. 

Violation:  Minor. 

Corrective  Action:  Submit  requested  tables 
to  authorized  officer. 

Abatement  Period:  30  days. 

3.  Oil  Sampling.  Sampling  of  oil  to  be  sold 
from  a  sales  tank  is  required  and  shall  be 
conducted  to  yield  a  representative  sample  of 
the  oil  for  purposes  of  determining  the 
physical  properties  of  the  oil,  as  addressed  in 
C.5.  and  C.7.  of  this  Section,  following  the 
API  Standards  in  Chapter  8,  Section  1 — 
Manual  Sampling  (ASTM  D  4057),  October 
1981  (Reaffirmed  August  1987),  for  thief  or 
tap  sampling:  or  Chapter  8,  Section  2 — 
Automatic  Sapling,  April  1983  (Reaffirmed 
August  1987),  for  automatic  sampling;  or, 
Chapter  18,  Section  1 — Custody  Transfer, 

First  Edition,  September  1990,  for  tanks  of 
1,000  barrels  or  less  in  capacity.  The 
sampling  shall  meet  the  following  minimum 
standards: 

a.  All  samples  shall  be  taken  from  the 
contents  of  the  sales  tank  prior  to  gauging, 
after  allowing  the  tank  contents  to  settle  for 
at  least  30  minutes  following  isolation  of  the 
tank. 

Violation:  Major. 

Corrective  Action:  Repeat  sampling 
procedure. 

Abatement  Period:  Prior  to  sales  or 
removal. 

b.  Samples  for  determining  the  gravity  and 
the  sediment  and  water  content  of  the  oil  in 
sales  tanks  of  1,000  barrels  or  less  in  capacity 
shall  be  obtained  by  the  two-sample  method. 
For  gravity  determinations  on  tanks  of  1,000 
barrels  or  less  in  capacity,  one  representative 
sample  from  the  middle  of  the  oil  column 
may  be  used.  For  tanks  greater  than  1,000 
barrels  in  capacity,  samples  for  determining 
gravity  shall  be  a  composite  using  the  two- 
sample  method  or,  if  the  oil  column  is  greater 
than  15  feet,  the  three-sample  method. 

Violation:  Major. 

Corrective  Action:  Repeat  sampling 
procedure. 

Abatement  Period:  Prior  to  sales  or 
removal. 

4.  Sales  Tank  Gauging.  Gauging  of  the  oil 
sales  tank  is  required  using  gauging  tapes 
warranted  by  the  manufocturer  as  having 
been  made  in  conformity  with  the  applicable 
specifications  of  the  National  Institute  of 
Standards  and  Technology.  Other  methods  of 
gauging  may  be  approved  by  the  authorized 
officer  provided  ffiese  meet  or  exceed  the 
standard  of  measurement  accuracy 
achievable  by  a  gauging  tape.  Gauging  tapes 
shall  be  used  to  measure  the  contents  of  the 
tank  accurately,  following  API  Standard  2545 
(ANSI/ ASTM  D  1085),  Method  of  Gauging 
Petroleum  and  Petroleum  Products  1965 
(Reaffirmed  August  1987),  or  Chapter  18, 
Section  1 — Custody  Transfer,  First  Edition, 
September  1990.  Gauging  shall  meet  the 
following  minimum  standards: 

a.  Gauging  shall  be  accomplished  using 
gauging  tapes  made  of  steel  or  corrosion- 
resistant  material  with  the  graduations 
clearly  legible  and  not  be  kinked  or  spliced. 
Gauging  tapes  shall  be  maintained  in  good 
working  condition. 


Violation:  Major. 

Corrective  Action:  Replace  tape. 

Abatement  Period:  Prior  to  sales  or 
removal. 

b.  Acceptable  gauging  requires  two 
identical  gauges  to  the  nearest '/«  inch  for 
tanks  with  a  capacity  of  1,000  barrels  or  less, 
and  two  identical  gauges  to  the  nearest 
inch  for  tanks  with  a  capacity  of  more  than 
1,000  barrels. 

Violation:  Major. 

Corrective  Action:  Repeat  gauging  until  two 
identical  readings  are  obtained. 

Abatement  Period:  Prior  to  sales  or 
removal. 

c.  The  proper  bob  for  innage  gauging  or 
outage  gauging  shall  be  used  in  accordance 
with  the  above-referenced  API  Standard 
2545. 

Violation:  Major. 

Corrective  Action:  Repeat  gauging  using 
proper  bob. 

Abatement  Period:  Prior  to  sales  or 
removal. 

5.  Oil  Gravity.  Tests  for  oil  gravity  are 
required  using  instruments  warranted  by  the 
manufacturer  as  having  been  made  in 
conformity  with  the  applicable  specifications 
of  the  National  Institute  of  Standards  and 
Technology.  All  such  tests  shall  be 
conducted  in  accordance  with  the  API 
Manual  of  Petroleum  Measurement 
Standards,  Chapter  9 — Density  Extermination 
(ASTM  D 1298-80)  1961,  and  ASTM  D  287- 
82,  Standard  Test  Method  for  API  Gravity  of 
Crude  Petroleum  and  Petroleum  Products 
(Hydrometer  Method).  Tests  shall  be 
performed  on  a  representative  sales  tank  oil 
sample  obtained  following  API  Manual  of 
Petroleum  Measurement  Standards,  Chapter 
8.1 — Manual  Sampling  of  Petroleum  and 
Petroleum  Products  (ASTM  D  4057),  October 
1981  (Reaffirmed  August  1987),  or  Chapter 
18,  Section  1 — Custody  Transfer,  First 
Edition,  September  1990,  for  tanks  of  1,000 
barrels  or  less  in  capacity.  Gravity  tests  shall 
meet  the  following  minimum  standards: 

a.  All  gravity  determinations  shall  be 
completed  before  oil  sales  are  made. 

Violation:  Major. 

Corrective  Action:  Obtain  sample  from 
sales  tank  and  determine  oil  gravity. 

Abatement  Period:  Prior  to  sales  or 
removal. 

b.  The  instrument  used  to  obtain  the  oil 
gravity  shall  be  clean,  with  no  loose  shot 
weights  or  detached  gravity  scale. 

Violation:  Major. 

Correction  Action:  Clean  and/or  replace 
hydrometer. 

Abatement  Period:  Prior  to  sales  or 
removal. 

c.  The  instrument  used  to  obtain  the  oil 
gravity  shall  be  calibrated  for  a  gravity  range 
that  includes  the  observed  gravity  of  the  oil 
sample  being  tested. 

Violation:  Major. 

Corrective  Action:  Repeat  gravity  tests 
using  hydrometer  with  proper  scale. 

Abatement  Period:  Prior  to  sales  or 
removal. 

d.  Temperatures  shall  be  measured  and 
recorded  to  the  nearest  1“  F. 

Violation:  Major. 

Corrective  Action:  Repeat  test,  measuring 
and  recording  temperature  to  nearest  1®  F. 


Abatement  Period:  Prior  to  sales  or 
removal. 

e.  Liquid  density  (gravity)  will  be 
measured  and  recorded  to  the  nearest  0.1® 

API  gravity,  making  any  necessary  meniscus 
correction.  The  observed  gravity  shall  be 
corrected  to  60®  F.,  using  Table  5A, 
Generalized  Crude  Oils,  Correction  of 
Observed  Gravity,  to  API  gravity  at  60°  F. 
Violation:  Major. 

Corrective  Action:  Repeat  test,  measuring 
and  recording  gravity  to  nearest  0.1®  API 
gravity  after  making  necessary  correction  for 
fluid  meniscus. 

Abatement  Period:  Prior  to  sales  or 
removal. 

6.  Tank  Temperature.  Determination  of  the 
temperature  of  oil  contained  in  a  sales  tank 
is  required  using  a  thermometer  warranted  by 
the  manufacturer  as  having  been  made  in 
conformity  with  the  applicable  standards  of 
the  National  Institute  of  Standards  and 
Technology.  All  such  determinations  shall  be 
made  in  accordance  with  API  Standard  2543, 
Method  of  Measuring  the  Temperature  of 
Petroleum  and  Petroleum  Products  (ANSI/ 
ASTM  D  1086)  October  1965  (Reaffirmed 
August  1987),  or  Chapter  18,  Section  1 — 
Custody  Transfer,  First  Edition,  September 
1990.  Temperatures  shall  be  taken  with  a  cup 
case  thermometer  at  the  time  of  the  opening 
and  closing  gauges.  Other  methods  for 
obtaining  tank  temperatures  may  be 
approved  by  the  authorized  officer  provided 
that  these  meet  or  exceed  the  standard  of 
measurement  accuracy  achievable  by  a  cup 
case  thermometer.  The  use  of  cup  case 
thermometers  shall  meet  the  following 
minimum  standards: 

a.  Cup  case  thermometers  shall  be  no  less 
than  12  inches  in  length,  graduated  in  1®  F., 
and  be  equipped  with  a  cup  case  assembly. 

Violation:  Major. 

Corrective  Action:  Use  above-specified 
temperature  measurement  equipment. 

Abatement  Period:  Prior  to  sales  or 
removal. 

b.  Thermometers  shall  be  kept  clean  and 
free  of  mercury  separation.  The  tank 
temperature  shall  be  taken  by  immersing  the 
thermometer  to  the  approximate  vertical 
center  of  the  fluid  coliunn,  not  less  than  12 
inches  from  the  shell  of  the  tank,  for  a 
minimum  of  5  minutes,  and  then  read  and 
recorded  to  the  nearest  1®  F. 

Violation:  Major. 

Corrective  Action:  Replace  thermometer  or 
repeat  measurement,  as  prescribed. 

Abatement  Period:  Prior  to  sales  or 
removal. 

7.  Sediment  and  Water  Content. 
Determinations  of  the  sediment  and  water 
content  of  oil  contained  in  sales  tanks,  using 
samples  obtained  in  accordance  with 
Sections  III.C.3.  and  IIl.C.5.a.  hereof,  is 
required  following  the  API  Manual  of 
Petroleum  Measurement  Standards,  Chapter 
10 — Sediment  and  Water  in  Crude  Oils  by 
the  Centrifuge  Method  (Field  Procedure), 
Second  Edition,  May  1988  (ASTM  96-88),  or 
Chapter  18,  Section  1 — Custody  Transfer, 
First  Edition,  September  1990,  for  tanks  of 
1 ,000  barrels  or  less  in  capacity,  and  shall 
meet  the  following  minimum  standards: 

a.  A  thoroughly  mixed  oil  sample-solvent 
combination,  prepared  in  accordance  with 
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the  procedures  described  in  the  above- 
referenced  API  standards,  shall  be  heated  to 
at  least  140  °F.  if  asphaltic-based  oil,  or  to  at 
least  160  ®F.,  if  paraffin-based  oil,  prior  to 
centrifuging. 

Violation:  Major. 

Corrective  Action:  Repeat  procedures  using 
the  defined  standards. 

Abatement  Period:  Prior  to  sales  or 
removal. 

b.  The  heated  sample  shall  be  whirled  in 
the  centrifuge  for  not  less  than  5  minutes 
and,  at  the  conclusion  of  centrifuging,  the 
temperature  shall  be  a  minimum  of  115  °F. 
without  water-saturated  diluent,  or  a 
minimum  of  125  ®F.  with  water-saturated 
diluent. 

Violation:  Major. 

Corrective  Action:  Repeat  test,  as 
prescribed. 

Abatement  Period:  Prior  to  sales  or 
removal. 

c.  The  combined  volume  of  sediment  and 
water  at  the  bottom  of  the  100  ml.  centrifuge 
tube  shall  be  read: 

(1)  To  the  nearest  0.05  ml.  in  the  range 
from  0.1  to  1  ml. 

(2)  To  the  nearest  0.1  ml.  if  above  the  1  ml. 
graduation. 

(3)  Estimated  to  the  nearest  0.0025  ml.  if 
the  volume  is  less  than  0.1  ml. 

The  sediment  and  water  volume  in  the 
centrifuge  tube  so  determined  shall  be 
multiplied  by  the  appropriate  factor  for  the 
centrifuge  tube  size  and  oil  sample-solvent 
ratio,  as  specified  in  the  above-referenced 
API  standards,  and  the  product  recorded  as 
the  percentage  of  water  and  sediment. 

Violation:  Major. 

Corrective  Action:  Repeat  test  as  specified 
or  repeat  procedures  using  specified  factors. 

Abatement  Period:  Prior  to  sales  or 
removal. 

D.  Oil  Measurement  by  Positive  Displacement 
Metering  System 

Oil  measurement  by  a  positive 
displacement  metering  system,  for  purposes 
of  oil  sales,  shall  be  accomplished  by  a  Lease 
Automatic  Custody  Transfer  (LACT)  unit 
designed  to  provide  for  the  unattended 
transfer  of  liquid  hydrocarbons  from  a 
production  facility  to  the  transporting  carrier 
while  providing  proper  and  accurate  means 
for  the  determination  of  net  standard  volume 
and  quality,  while  also  providing  for  fail-safe 
and  tamper-proof  operations  in  accordance 
with  the  regulations  at  43  CFR  3162.7-5  and 
Onshore  Oil  and  Gas  Order  No.  3. 

A  positive  displacement  meter  is  one  that 
registers  the  volume  passing  through  said 
meter  by  a  system  that  constantly  and 
mechanically  isolates  the  flowing  liquid  into 
segments  of  known  volume. 

LACT  unit  design  shall  follow  API 
Specification  llN  for  Lease  Automatic 
Custody  Transfer  (LACT)  Equipment,  1988, 
and  API  Manual  of  Petroleum  Measurement 
Standards,  Chapter  6 — Metering  Assemblies, 
Section  1,  LACT  Systems,  February  1981 
(Reaffirmed  August  1987),  LACT  units  shall 
be  constructed  and  operated  so  as  to  satisfy 
the  following  requirements  and  minimum 
standards: 


1.  LACT  Unit  Components  and  General 
Operating  Requirements 

a.  As  a  minimum,  each  LACT  unit  shall 
include  all  of  the  following  listed 
components: 

(1)  Charging  pump  and  motor. 

(2)  Sampler,  composite  sample  container, 
and  mixing  system. 

(3)  Strainer. 

(4)  Positive  displacement  meter. 

(5)  Meter  proving  connections. 

(6)  Meter  backpressure  valve  and  check 
valve. 

(7)  Air  eliminator. 

(8)  Diverter  valve  or  shut-off  valve. 

(9)  Sediment  and  Water  Monitor. 

(10)  Automatic  Temperature/Gravity 
Compensator  (ATC  or  ATG)  or  Electronic 
Temperature  Recorder. 

Violation:  Major:  a.l.,  2.,  4.,  5.,  6.,  and  10. 
Corrective  Action:  Install  component. 
Abatement  Period:  Prior  to  sales  or 
removal. 

Violation:  Minor:  a.3.,  7.,  8.,  and  9. 
Corrective  Action:  Install  component. 
Abatement  Period:  30  days. 

b.  All  components  of  a  LACT  unit  shall  be 
accessible  for  reasonable  inspection  by  the 
authorized  officer. 

Violation:  Minor. 

Corrective  Action:  Provide  authorized 
officer  with  means  of  access  to  LACT. 
Abatement  Period:  30  days. 

c.  The  authorized  officer  shall  be  notified 
of  any  LACT  unit  failure,  such  as  electrical, 
meter,  or  other  failure  that  results  in  the  use 
of  an  alternate  method  of  measurement. 

Violation:  Minor. 

Corrective  Action:  Notify  authorized  officer 
of  alternate  method  used. 

Abatement  Period:  By  5th  business  day 
following  use  of  alternate  method. 

d.  Any  and  all  tests  conducted  on  oil 
samples  extracted  from  LACT  samplers  for 
determination  of  oil  gravity  and  sediment 
and  water  (S&W)  content  shall  meet  the  same 
requirements  and  minimum  standards 
specified  in  this  Order  for  determining  the 
gravity  and  S&W  content  of  oil  sold  or 
removed  by  the  tank  gauging  method  of 
measurement  (Section  III.C.5.  and  C.7.). 

Violation:  Major. 

Corrective  Action:  Report  tests  for  gravity 
and  S&W  content  per  Section  II1.C.5.  and  C.7. 
minimum  standards. 

Abatement  Period:  Prior  to  sales  or 
removal. 

2.  Operating  Requirements  for  LACT  Unit 
Components.  All  required  LACT  unit 
components  shall  be  operated  to  satisfy  the 
following  minimum  standards: 

a.  Charging  pump  and  motor.  The  LACT 
unit  shall  include  an  electrically  driven 
pump  rated  for  a  discharge  pressure  and  rate 
that  are  compatible  with  the  rating  for  meter 
used  and  be  sized  to  assure  turbulent  flow  in 
the  LACT  main  stream  piping. 

Violation:  Major. 

Corrective  Action:  Install  properly 
designed  pump  and  motor. 

Abatement  Period:  Prior  to  sales  or 
removal. 

b.  Sampler.  The  sampler  probe  shall 
extend  into  the  center  Vs  of  the  flow  piping 
in  a  vertical  run  at  least  3  pipe  diameters 


downstream  of  any  pipe  fitting.  The  probe 
shall  always  be  in  a  horizontal  position. 

Violation:  Major. 

Corrective  Action:  Install  component 
properly. 

Abatement  Period:  Prior  to  sales  or 
removal. 

c.  Composite  Sample  Container.  The 
composite  sample  container  shall  be  capable 
of  holding  the  sample  under  pressure  and 
shall  be  equipped  with  a  vapor  proof  top 
closure  and  operated  to  prevent  the 
unnecessary  escape  of  vapor,  and  the 
container  shall  be  emptied  upon  completion 
of  each  sample  withdrawal. 

Violation:  Major. 

Corrective  Action:  Install  component 
properly,  and  empty  after  each  sample 
withdrawal. 

Abatement  Period:  Prior  to  sales  or 
removal. 

d.  Mixing  System.  The  mixing  system  shall 
completely  blend  the  sample  into  a 
homogeneous  mixture  before  and  during  the 
withdbrawal  of  a  portion  of  the  sample  for 
testing. 

Violation:  Major. 

Corrective  Action:  Repair  mixing  system. 

Abatement  Period:  Prior  to  sales  or 
removal. 

e.  Strainer.  The  strainer  shall  be  made  of 
corrosion-resistant  material  of  a  mesh  size  no 
larger  than  V*  inch,  shall  be  constructed  so 
that  it  may  be  depressurized,  opened,  and 
cleaned,  and  shall  be  installed  upstream  of 
the  meter. 

Violation:  Minor. 

Corrective  Action:  Replace  with  properly 
designed  strainer  and/or  install  properly. 

Abatement  Period:  30  days. 

/.  Positive  Displacement  Meter.  The  meter 
shall  register  the  volume  of  oil  passing 
through  it  utilizing  a  system  that  constantly 
and  mechanically  isolates  the  flowing  oil  into 
segments  of  known  volume,  and  be  equipped 
with  a  non-resettable  totalizer. 

Violation:  Major. 

Corrective  Action:  Replace  or  repair  meter 
or  non-resettable  totalizer. 

Abatement  Period:  Prior  to  sales  or 
removal. 

g.  Meter  Proving  Connections.  All  meter 
proving  connections  shall  be  installed 
downstream  from  the  LACT  meter,  with  the 
line  valve(s)  between  the  inlet  and  outlet  of 
the  prover  loop  having  a  double  block  and 
bleed  design  feature  to  provide  for  leak 
testing  during  proving  operations. 

Violation:  Major. 

Corrective  Action:  Relocate  the  prover  loop 
downstream  from  LACT  meter,  and  install 
block  and  bleed  valve,  as  specified. 

Abatement  Period:  Prior  to  proving  LACT. 

h.  Back  Pressure  and  Check  Valves.  The 
back  pressure  valve  and  check  valve  shall  be 
installed  downstream  from  the  LACT  meter 
and  meter  proving  connections. 

Violation:  Major, 

Corrective  Action:  Install  back  pressure 
valve  and  check  valve  downstream  from 
LACT  and  meter  proving  connections. 

Abatement  Period:  Prior  to  sales  or 
removal. 
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i.  Air  Eliminator.  The  air  eliminator  shall 
be  installed  and  prevent  air/gas  from  entering 
the  meter. 

Violation:  Minor. 

Correctiw  Action:  Install  air  eliminator. 
Abatement  Period:  30  days. 

j.  Diverter  Valve/Shut-off  Valve.  The 
diverter  valve/shut-off  valve  shall  be 
activated  by  the  S&W  monitor  so  that  the 
valve  moves  to  divert  flow  to  the  clean  oil 
discharge  only  when  it  receives  a  positive 
signal,  or  provide  a  shut-off  valve  configured 
to  shut  off  oil  delivery  upon  failure  to  receive 
a  positive  signal  from  the  S&W  Monitor. 

Vio/otion;  Minor. 

Corrective  Action:  Install  diverter/shut-off 
valve. 

Abatement  Period:  30  days. 

k.  Sediment  and  Water  (S8-W)  Monitor.  The 
S&W  Monitor  shall  be  an  internally  plastic- 
coated  capacitance  probe,  no  smaller  in 
diameter  than  the  skid  piping,  and  shall  be 
mounted  in  a  vertical  pipe  located  upstream 
from  the  diverter/shut-off  valve  and  the 
meter. 

Violation:  Minor. 

Corrective  Action:  Install  S&W  monitor. 
Abatement  Period:  30  days. 

l.  Automatic  Tempemture/Gravity 
Compensators  (ATC  orATG)  and  Electronic 
Temperature  Becorders.  Automatic 
Temperature  Compensators  shall  be  sized 
according  to  the  characteristics  of  the  fluid 
being  measured.  If  an  Electronic  Temperature 
Averager  is  used  in  lieu  of  an  ATC  or  ATG, 

it  shall  be  installed  in  accordance  with  the 
manufacturer’s  specifications  and  shall  meet 
the  following  minimum  standards: 

(1)  The  temperature  shall  be  recorded  at 
least  once  per  barrel  put  through  the  positive 
displacement  meter. 

(2)  The  accuracy  of  the  temperature  probe 

shall  be  at  least  ±0.5  ®F.  over  the  probe’s 
operating  range.  . 

(3)  The  temperature  shall  be  recorded  to 
the  nearest  0.1  ®F.  with  a  count  accuracy  of 
±1  percent. 

(4)  A  backup  power  source  shall  be 
available  to  preserve  all  data  in  case  of  a 
failure  of  the  primary  power  source. 

(5)  The  reset  switch  and  internal  circuitry 
shall  be  encased  in  a  boxed  enclosure  having 
the  capability  of  being  sealed. 

(6)  The  temperature  averager  shall  be 
equipped  with  a  printer  output  for 
maintaining  permanent  records. 

Violation:  Major. 

Corrective  Action:  Install  properly  sized 
ATC  or  ATG  or  properly  sized  electronic 
temperature  averager. 

Abatement  Period:  Prior  to  sales  or 
removal. 

3.  Sales  Meter  Proving  Requirements. 

LACT  positive  displacement  meters  shall  be 
proved  periodically.  Meter  provings  shall 
follow  API  Manual  of  Petroleum 
Measurement  Standards,  Chapter  4 — Proving 
Systems,  1978,  and  shall  meet  the  following 
minimum  standards. 

a.  The  t>'pes  of  meter  provers  to  be  used 
and  the  calibration  requirements  are  as 
follows: 

(1)  The  acceptable  types  of  meter  provers 
are  pipe  provers,  tank  provers,  master  meters, 
or  other  API-recognized  meter  provers. 


Violation:  Minor. 

Corrective  Action:  Prove  again  with 
acceptable  meter  proven 
Abatement  Period:  30  days. 

(2)  If  a  pipe  or  tank  prover  is  used,  the 
operator  shall  provide  documentation  to 
demonstrate  that  the  prover  has  been 
calibrated  within  the  last  12  months.  The 
documentation  shall  include  the  unique 
number  assigned  to  and  inscribed  on  the 
prover.  The  calibration  documentation  for  a 
pipe  or  tank  prover  shall  show  the  certified 
volume  as  determined  by  the  water  draw 
method.  The  allowable  tolerance  for 
calibrating  a  pipe  or  tank  prover  shall  be 
within  0.0002  (0.02  percent). 

If  a  master  meter  is  used,  the  operator  shall 
provide  documentation  of  the  most  recent 
calibration  report  for  said  master  meter.  The 
calibration  report  shall  show  that  the  master 
meter  has  been  calibrated  in  accordance  with 
API  requirements  within  the  last  90  days, 
demonstrate  that  the  master  meter  has  an 
operating  factor  within  the  range  from  0.9900 
to  1.0100,  and  that  5  consecutive  runs  were 
matched  within  a  tolerance  of  0.0002  (0.02 
percent). 

Violation:  Minor. 

Corrective  Action:  Provide  required 
calibration  certification. 

Abatement  Period:  Prior  to  proving. 
b.  Minimum  Proving  Frequency:  For  all 
sales  and  allocation  meters,  the  accuracy  of 
the  measuring  equipment  at  the  point  of 
delivery  or  allocation  shall  be  tested 
following  initial  meter  installation  or 
following  repair,  and  if  proven  adequate,  at 
least  quarterly  thereafter  unless  a  longer 
period  is  approved  in  writing  by  the 
authorized  officer. 

Violation:  Minor. 

Corrective  Action:  Notify  authorized  officer 
of  scheduled  proving  and  prove  meter. 

Abatement  Period:  Within  10  business 
days. 

(1)  In  the  event  that  the  total  throughput 
of  a  meter  exceeds  100,000  bbls.  per  month, 
then  proving  shall  be  accomplished  monthly. 

Violation:  Minor. 

Corrective  Action:  Prove  meter  on  a 
monthly  basis. 

Abatement  Period:  By  the  10th  business 
day  after  notification  by  the  authorized 
officer. 

(2)  The  operator  shall  notify  the  authorized 
officer  at  least  10  business  days  prior  to 
proving  a  sales  or  allocation  meter. 

Violation:  Minor. 

Corrective  Action:  Notify  authorized  officer 
prior  to  the  next  scheduled  proving. 

Abatement  Period:  At  least  10  business 
days  prior  to  the  next  scheduled  proving. 

c.  Establishing  the  Operating  Meter  Factor. 
(1)  At  least  five  consecutive  runs  shall  match 
within  a  tolerance  of  0.0005  (0.05  percent) 
between  the  highest  and  lowest  readings. 

This  required  repeatability  shall  be  achieved 
prior  to  establishing  a  meter  factor  and 
completing  the  meter  proving  report. 
Violation:  Major. 

Corrective  Action:  Notify  authorized  officer 
and  re-prove  the  meter. 

Abatement  Period:  10  business  days. 

(2)  The  arithmetic  average  of  these  5 
consecutive  runs  shall  be  used  for 
computation  of  the  meter  factor. 


Violation:  Minor. 

Corrective  Action:  Compute  meter  factor 
using  arithmetic  average  of  the  5  consecutive 
runs. 

Abatement  Period:  Prior  to  completion  of 
proving. 

(3)  If  the  LACT  is  equipped  with  an 
electronic  temperature  averager,  the  accuracy 
of  the  averager  shall  be  compared  with  a 
mercury  thermometer  over  the  operating 
range  of  the  averager. 

Violation:  Major. 

Corrective  Action:  Conduct  the  required 
temperature  recording  accuracy  comparison. 

Abatement  Period:  Prior  to  the  completion 
of  proving. 

(4)  Meter  factor  computations  shall  also 
include  the  correction  factor  for  the  effect  of 
pressure  on  steel  (Cps.)  for  provers;  the 
correction  factor  for  the  effect  of  temperature 
on  steel  (Cts.)  for  provers;  the  correction 
factor  for  the  effect  of  temperature  on  liquid 
(Ctl.);  and  the  correction  factor  for  the  effect 
of  pressure  on  liquid  (Cpl.).  The  Cps.  and  Cts. 
correction  factors  shall  be  determined  using 
the  API  Manual  of  Petroleum  Measurement 
Standards,  Chapter  12,  Section  2, 1981,  or 
latest  revised  API  standard.  The  Ctl. 
correction  factor  shall  be  obtained  from  the 
API  .Standard  2540,  Chapter  11.1,  Volume  1 
(ASTM  D  1250-80),  Table  6A,  1980,  or  latest 
revised  API  standard,  and  the  Cpl.  correction 
factor  shall  be  obtained  from  the  API  Manual 
of  Petroleum  Measurement  Standards, 

Chapter  11.2.1,  or  the  latest  revised  API 
standard. 

Violation:  Minor. 

Corrective  Action:  Include  proper 
correction  factors. 

Abatement  Period:  Prior  to  the  completion 
of  meter  proving. 

(5)  The  initial  meter  factor  for  a  new  or 
repaired  meter  shall  be  within  the  range  from 
0.9950  to  1.0050,  unless  the  deviation  can  be 
justified  to  the  satisfaction  of  the  authorized 
officer. 

Violation:  Minor. 

Corrective  Action:  Replace/repair/re-prove 
meter  or  justify  to  authorized  officer 
deviation  from  the  specified  range  of  0.9950 
to  1.0050. 

Abatement  Period:  Prior  to  the  completion 
of  meter  proving. 

4.  Excessive  Meter  Factor  Deviation. 
Excessive  meter  factor  deviation  may  be 
evidence  of  meter  malfunction,  and 
corrective  action  shall  be  taken  upon 
discovery  of  a  meter  malfunction.  However, 
if  the  operator  determines  that  the  meter  did 
not,  in  fact,  malfunction,  the  operator  shall 
submit,  for  approval  by  the  authorized 
officer,  a  report  of  the  findings  and  reasons 
for  the  excessive  meter  factor  deviation  and 
the  determination  of  no  meter  malfunction. 

In  the  event  a  malfunction  occurred,  the 
meter  shall  be  immediately  removed  from 
service,  checked  for  damage  or  wear, 
adjusted  and/or  repaired,  and  re-proven  prior 
to  return  to  service.  The  arithmetic  average 
of  the  malfunction  factor  and  the  previous 
factor  shall  be  applied  to  the  production 
measured  through  the  meter  between  the  date 
of  the  previous  factor  and  the  date  of  the 
malfunction  factor. 

Malfunction  meter  factors  shall  be  clearly 
indicated  on  the  proving  report,  and  the 
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report  shall  also  contain  all  appropriate 
remarks  regarding  subsequent  repairs  and/or 
adjustments,  ^he  minimum  standards  for 
evidence  of  a  meter  malfunction,  and 
corrective  action  required,  are  as  follows: 

a.  Deviation  in  the  meter  factor  shall  not 
exceed  ±0.0025  since  the  last  proving  of  the 
meter  unless  explained  by  changed 
conditions,  i.e.,  temperature,  gravity,  or  flow- 
rate. 

Violation:  Minor. 

Corrective  Action:  Replace  or  repair  the 
meter  and  make  appropriate  volume 
adjustments.  If  the  operator  determines  that 
no  meter  malfunction  occurred,  a  report 
stating  the  reasons  supporting  that 
determination  shall  be  submitted  to  the 
authorized  officer  for  approval.  If  a 
malfunction  did  occur,  the  meter  shall 
remain  out  of  service  until  repaired  or 
replaced  and  a  new  meter  factor  is 
established.  Applicable  volume  adjustments, 
reports,  and  other  information  shall  be 
submitted  to  the  authorized  officer. 

Abatement  Period:  Within  10  business 
days  after  the  initial  proving  of  the  repaired 
or  new  meter. 

b.  A  meter  factor  shall  not  exceed  1  percent 
above  or  below  unity,  i.e.,  outside  of  the 
range  from  0.9900  to  1.0100. 

Violation:  Minor. 

Corrective  Action:  Make  proper 
adjustments  and  note  on  proving  report. 

Abatement  Period:  Prior  to  the  completion 
of  meter  proving. 

5.  Meter  Reporting  Requirements.  All  meter 
provings,  meter  failures,  and  volume 
adjustments  following  a  meter  malfunction 
shall  be  reported  to  the  authorized  officer,  as 
follows: 

a.  Meter  Proving  Reports.  The  meter 
proving  report  shall  be  filed  on  one  of  the 
forms  set  out  in  API  Manual  of  Petroleum 
Measurement  Standards,  Chapter  12 — 
Calculation  of  Petroleum  Quantities,  Section 
2 — Calculation  of  Liquid  Petroleum 
Quantities  Measured  by  Turbine  or 
Displacement  Meters,  1981  (Reaffirmed 
August  1987).  Any  similar  format  is 
acceptable  provided  all  required  data  are 
included  and  a  proper  calculation  sequence 
is  maintained. 

Each  meter  proving  report  shall  be 
identified  by  lease  number,  communitization 
agreement  number,  or  unit  participating  area 
name,  and  the  location  of  the  facility. 

Each  meter  proving  report  shall  be  filed 
with  the  authorized  officer  no  later  than  10 
business  days  following  the  meter  proving.  ' 
Violation:  Minor. 

Corrective  Action:  Submit  proper  proving 
report  to  authorized  officer. 

Abatement  Period:  File  with  authorized 
officer  no  later  than  the  10th  business  day 
following  notification  by  the  authorized 
officer. 

b.  Meter  Factor  Effective  Date.  The  date  on 
which  a  meter  is  proved  shall  be  used  as  the 
effective  date  of  the  meter  factor  until  the 
next  factor  is  established. 

Violation:  Minor. 

Corrective  Action:  Apply  the  effective 
meter  factor  to  the  appropriate  run  ticket 
sales  volume. 

Abatement  Period:  Within  10  business 
days. 


E.  Documentation  of  the  Removal  of  Crude 
Oil  From  Storage  Facilities 

1.  Transfers  by  Tank  Gauging 

The  run  ticket,  as  a  minimum,  shall 
include  the  following: 

a.  The  name  of  the  seller. 

b.  The  Federal  or  Indian  lease  number  or 
Indian  agreement  number  cmt,  if  appropriate, 
the  communitization  agreement  number,  or 
unit  agreement  name  and  number  and  the 
participating  area  identification.* 

c.  The  location  of  the  tank  by  quarter- 
quarter  section,  section,  township,  and  range, 
or  other  location  description  methods 
acceptable  to  the  authorized  officer. 

d.  The  unique  tank  number  and  capacity. 

e.  The  unique  run  ticket  number. 

f.  The  date(s)  of  the  transaction. 

g.  The  opening  gauge  and  opening  oil 
temperature.* 

h.  The  closing  gauge  and  closing  oil 
temperature.* 

i.  The  API  gravity  at  60  "F  or  observed 
gravity  and  temperature.* 

j.  The  observed  sediment  and  water  (S&W) 
percentage.* 

k.  The  number  of  each  seal  removed. 

l.  The  number  of  each  seal  installed. 

m.  The  signature  of  the  purchaser’s 
representative. 

n.  The  signature  of  the  operator’s 
representative  made  within  2  business  days 
after  the  sale  or  removal. 

Violation:  Minor  (unless  marked  by 
asterisk). 

Corrective  Action:  Submit  the  missing 
information. 

Abatement  Period:  Within  7  business  days 
of  notice. 

Violation:  Major  (if  marked  by  asterisk). 
Corrective  Action:  Submit  a  complete, 
correct  run  ticket. 

Abatement  Period:  Within  3  business  days 
of  notice. 

2.  Transfers  by  LACT 
The  run  ticket,  at  a  minimum,  shall 
include  the  following: 

a.  The  name  of  the  seller. 

b.  The  Federal  or  Indian  lease  number  or 
Indian  agreement  number  or,  if  appropriate, 
the  communitization  agreement  number,  or 
unit  agreement  name  and  number  and  the 
participating  area  identification.* 

c.  The  location  of  the  tank(s)  by  quarter- 
quarter  section,  section,  township,  and  range, 
or  other  location  description  methods 
acceptable  to  the  authorized  officer. 

d.  The  meter’s  unique  identification 
number. 

e.  The  opening  and  closing  dates. 

f.  The  opening  and  closing  meter 
readings.* 

g.  Effective  meter  factorfs). 

h.  The  observed  sediment  and  water  (S&W) 
percentage.* 

i.  The  API  gravity  at  60  ®F  or  observed 
gravity  and  temperature.* 

j.  The  signature  of  the  purchaser’s 
representative. 

k.  The  signature  of  the  operator’s 
representative  made  within  2  business  days 
after  the  sale  or  removal. 

Violation:  Minor  (unless  marked  by 
asterisk). 


Corrective  Action:  Submit  the  missing 
information. 

Abatement  Period:  Within  7  business  days 
of  notice. 

Violation:  Major  (if  marked  by  asterisk). 
Corrective  Action:  Submit  a  complete, 
correct  run  ticket 

Abatement  Period:  Within  3  business  days 
of  notice. 

3.  Transfers  by  Truck 
When  a  single  truckload  constitutes  a 
complete  sale  or  removal,  the  minimum 
information  required  to  be  in  the  driver’s 
possession  includes  the  following: 

a.  The  name  of  the  seller. 

b.  The  Federal  or  Indian  lease  number  or 
Indian  agreement  number  or,  if  appropriate, 
the  communitization  agreement  number,  or 
unit  agreement  name  and  number  and  the 
participating  area  identification. 

c.  The  location  of  the  tank(s)  by  quarter- 
quarter  section,  section,  township,  and  range, 
or  other  location  description  methods 
acceptable  to  the  authorized  officer. 

d.  The  unique  tank  numberfs)  if  by  tank 
gauging  and/or  the  unique  identification 
number  of  the  LACT  meterfs)  involved. 

e.  The  date(s)  of  the  transaction. 

f.  The  approximate  volume  of  oil  on  board. 

g.  The  name  of  the  first  purchaser  or 
destination. 

When  multiple  truckloads  are  involved  in 
a  sale  or  removal,  only  the  driver  of  the  last 
truck  is  required  to  have  the  documentation 
listed  in  paragraphs  a.  through  g.  on  board. 

All  other  drivers  shall  have  in  their 
possession  appropriate  documentation  in  the 
form  of  a  trip  log  or  manifest. 

Violation:  Major. 

Corrective  Action:  Discontinue  trucking 
operation  until  the  required  documentation 
is  provided. 

Abatement  Period:  Immediately. 

F.  Oil  Measurement  by  Other  Methods  or  at 
Other  Locations  Acceptable  to  the 
Authorized  Officer 

Any  method  of  oil  measurement  other  than 
tank  gauging  or  positive  displacement 
metering  system  requires  the  prior  approval 
of  the  authorized  officer  based  on  applicable 
API  standards.  Other  measurement  methods 
include,  but  are  not  limited  to,  turbine 
metering  systems,  measurement  by  calibrated 
tank  tru^,  measurement  by  weight,  and  net 
oil  computer. 

The  requirements  and  minimum  standards 
for  oil  measurements  by  an  alternate  method 
on  the  lease,  unit,  unit  participating  area,  or 
communitized  area,  or  by  either  an 
authorized  or  an  alternate  method  of 
measurement  at  a  location  off  the  lease,  unit, 
unit  participating  area,  or  communitized 
area,  are  as  follows: 

1.  Measurement  on  the  Lease,  Unit.  Unit 
Participating  Area  or  Communitized  Area. 
An  application  for  approval  of  an 
alternate  oil  measurement  method  shall 
be  submitted  to  the  authorized  officer, 
and  written  approval  obtained,  before 
any  such  alternate  oil  measurement 
method  is  utilized.  An  operator 
requesting  approval  of  any  alternate  oil 
sales  measurement  system  shall  submit 
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performance  data,  actual  field  test 
results,  or  any  other  supporting  data  or 
evidence  acceptable  to  the  authorized 
officer  to  demonstrate  that  the  proposed 
alternate  oil  sales  measurement  system 
will  meet  or  exceed  the  objectives  of  the 
applicable  minimum  standard(s)  or  will 
not  adversely  affect  royalty  income  or 
production  accountability. 

Violation:  Major. 

Corrective  Action:  Shut  in  operations. 
Submit  application  for  approval  of  desired 
alternate  method  of  oil  measurement. 

Abatement  Period:  Prior  to  sates  or 
removal. 

2.  Measurement  and/or  storage  at  a 
Location  off  the  Lease,  Unit,  Unit 
Participating  Area,  or  Communitized  Area.  a. 
An  application  for  off-lease  measurement 
and/or  storage  shall  be  submitted  to  the 
authorized  officer  and  written  approval 
obtained  before  any  such  off-lease  oil 
measurement  and/or  storage  facilities  are 
installed  or  operated.  The  application  for 
written  approval  of  off-lease  measurement 
and/or  storage  shall  justify  the  intended  off- 
lease  location  of  the  measurement  and/or 
storage  facilities  before  approval  will  be 
granted.  No  additional  approval  as  to  the  oil 
measurement  method  is  required,  provided 
that  measurement  is  to  be  accomplished  by 
tank  gauging  or  positive  displacement 
metering  system,  pursuant  to  the 
requirements  and  minimum  standards  of  this 
Order. 

Applications  for  off-lease  measurement 
and/or  storage  of  oil  produced  from  the  same 
formation  and  same  source  (lease,  or  unit 
area,  or  unit  participating  area,  or 
communitized  area)  shall  be  justified  by 
valid  environmental,  topographic,  or 
economic  concerns,  or  any  combination 
thereof  (e.g.,  environmental  problems  that 
preclude  the  cost  effective  construction  of  an 
on-lease  measurement  and/or  storage  facility: 
better  access  to  all  weather  roads,  pipieline 
connections,  and  truck  loading  points;  or 
increased  production  value  through 
reduction  of  transportation  costs).  In  addition 
to  the  above  justification,  the  application 
shall  be  accompanied  by  the  following: 

(1)  A  map  showing  the  single  source  (the 
lease,  unit  area,  unit  participating  area,  or 
communitized  area),  and  the  well(s)  thereon 
producing  from  the  same  formation,  for 
which  approval  is  sought  for  an  off-lease 
measurement  and/or  storage  facility;  and 

(2)  A  schematic  diagram  that  clearly  shows 
and  identifies  all  equipment  and  piping  that 
will  be  used  for  this  purpose,  both  on  and  off 
the  source. 

No  additional  wells  from  the  same  source 
shall  be  added  to  an  approved  off-lease 
measurement  and/or  storage  facility  without 
the  authorized  officer’s  prior  concurrence. 

Oil  produced  from  wells  located  on  other 
sources  or  produced  from  different 
formations  on  the  same  source  may  not  be 
combined  with  the  oil  production  at  an 
approved  off-lease  measurement  and/or 
storage  facility  without  the  prior  written 
approval  of  the  authorized  officer  to 
commingle  the  production  pursuant  to 
Section  III.H. 

Violation:  Minor. 


Corrective  Action:  Submit  application  for 
written  approval  of  off-lease  measurement. 

Abatement  Period:  Within  20  business 
days. 

b.  If  oil  measurement  and/or  storage  is  to 
be  accomplished  at  a  location  off  the  lease, 
unit,  unit  participating  area,  or 
communitized  area  by  an  alternate 
measurement  method  (any  method  other  than 
tank  gauging  or  positive  displacement 
metering  system),  then  the  application,  in 
addition  to  justifying  the  location  of  the  off- 
lease  measurement  and/or  storage  facilities, 
shall  also  demonstrate  the  acceptability  of 
the  proposed  alternate  measurement  method, 
pursuant  to  Section  lIl.F.l. 

Violation:  Major. 

Corrective  Action:  Include  in  the 
application  for  approval  of  off-lease 
measurement  justification  of  the  desired 
method  of  measurement. 

Abatement  Period:  Prior  to  sales  or 
removal. 

G.  Determination  of  Oil  Volumes  by  Methods 
Other  Than  Measurement 

Pursuant  to  43  CFR  3162.7-2,  when 
production  cannot  be  measured  due  to 
spillage  or  leakage,  the  amount  of  production 
shall  be  determined  in  accordance  with  the  - 
methods  approved  or  prescribed  by  the 
authorized  officer.  This  category  of 
production  includes,  but  is  not  limited  to,  oil 
that  is  classified  as  slop  oil  or  waste  oil.  No 
slop  or  waste  oil  may  be  sold  or  otherwise 
disposed  of  without  prior  approval  from  the 
authorized  officer. 

The  minimum  standards  for  determining 
the  volume  of  oil  that  cannot  be  measured  are 
as  follows: 

1.  No  oil  located  in  an  open  pit  or  sump, 
in  a  stock  tank,  in  a  production  vessel,  or 
elsewhere,  may  be  classified  or  disposed  of 
as  waste  oil  unless  it  can  be  shown,  to  the 
satisfaction  of  the  authorized  officer,  that  it 
is  not  economically  feasible  to  put  the  oil 
into  marketable  condition. 

Violation:  Major. 

Corrective  Action:  Put  oil  into  marketable 
condition  or  demonstrate  the  economic 
infeasibility  thereof. 

Abatement  Period:  Within  10  business 
days. 

2.  Following  the  approved  sale  or  disposal 
of  slop  or  waste  oil,  the  operator  shall  notify 
the  authorized  officer  within  20  days  as  to 
the  volume  sold  or  disposed,  and  the  method 
used  to  compute  the  volume. 

Violation:  Major. 

Corrective  Action:  Submit  complete  report 
of  sale  or  disposal. 

Abatement  Period:  Within  24  hours  of  the 
notification  by  the  authorized  officer  that  the 
report  has  not  been  received. 

H.  Commingling  of  Production 

Pursuant  to  43  CFR  3162.7-2,  oil 

production  from  different  formations  on  the 
same  source  (lease,  unit  area,  unit 
participating  area,  communitized  area),  or 
from  the  same  formation  but  from  a  different 
source,  may  not  be  commingled  with  one 
another  on  the  surface  without  the  prior 
written  approval  of  the  authorized  officer. 

1.  Application  for  approval  to  commingle 
oil  production  on  the  surface  shall  provide  a 


detailed  explanation  of  the  proposed 
operation  and  the  necessity  for  doing  so,  and 
be  accompanied  by:  * 

a.  A  map  showing,  as  appropriate,  all 
leases,  unit  areas,  unit  participating  areas, 
communitized  areas,  and  the  wells  thereon 
that  will  contribute  oil  production  to  the 
commingled  storage  facility: 

b.  A  schematic  diagram  ffiat  clearly  shows 
and  identifies  all  equipment  and  piping  to  be 
used  for  this  purpose; 

c.  The  estimated  monthly  quantity  and 
quality  of  the  oil  to  be  contributed  by  the 
well(s)  on  each  source; 

d.  Details  of  the  method  proposed  for 
allocating  production  and  related  revenues 
back  to  each  contributing  source; 

e.  A  statement  that  all  working  and  basic 
royalty  owners  in  the  involved  sources  have 
been  notified  of  the  proposed  commingling; 

f.  Calculations  showing  that  the  royalty 
value  attributable  to  the  involved  Federal 
and/or  Indian  lease(s)  will  not  be  reduced  if 
the  commingling  is  approved;  and 

g.  If  the  reason  for  the  application's  to 
avoid  the  premature  abandonment  of  all  or  a 
majority  of  the  wells  involved,  a  detailed 
economic  evaluation  supporting  that  reason 
shall  be  included. 

No  additional  wells  or  sources  may  be 
added  to  an  approved  commingled  facility 
without  the  prior  written  approval  of  the 
authorized  officer. 

Violation:  Major. 

Corrective  Action:  Submit  application  for 
approval  to  commingle  or  to  add  wells, 
formations,  or  sources  to  an  approved 
commingled  facility. 

Abatement  Period:  Prior  to  sales  or 
removal. 

2.  Applications  for  approval  to  commingle 
oil  production  from  diferent  formations  in  a 
single  wellbore  shall  provide  a  detailed 
explanation  as  to  the  necessity  for  doing  so 
and  shall  include: 

a.  A  map  showing  all  wells  for  which 
approval  is  sought  for  wellbore  commingling 
and  the  source  (lease,  unit  area,  unit 
participating  area,  communitized  area)  on 
which  each  such  well  is  located; 

b.  The  estimated  monthly  quantity  and 
quality  of  the  oil  to  be  contributed  by  each 
formation  in  each  well; 

c.  Details  of  the  method  proposed  for 
allocating  the  production  and  related 
revenues  back  to  each  formation  in  each  well; 
and 

d.  Calculations  showing  that  the  royalty 
value  attributable  to  the  Federal  and/or 
Indian  leases  involved  will  not  be  reduced  if 
the  wellbore  commingling  is  approved. 

Violation:  Minor. 

Corrective  Action:  Submit  application  for 
approval  of  wellbore  commingling. 

Abatement  Period:  20  days. 

IV.  Variances  From  Minimum  Standards 

An  operator  may  request  the  approval  of 
the  authorized  officer  for  a  variance  from  any 
of  the  minimum  standards  prescribed  in 
Section  III.  All  such  requests  shall  be 
submitted  in  writing  to  the  appropriate 
authorized  officer  and  shall  provide 
information  as  to  the  circumstances  that 
warrant  approval  of  the  variance(s)  requested 
and  the  proposed  alternative  means  by  which 
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the  related  minimum  standard(s)  will  be 
satisfied.  The  authorized  officer,  after 
considering  all  relevant  factors,  shall  approve 
the  requested  variancefs)  on  making  a 
determination  that  the  proposed 
altemative(s)  meet  or  exceed  the  objectives  of 
the  applicable  minimum  standard(s),  or  will 
not  adversely  affect  royalty  income  or 
production  accountability.  In  addition, 
approval  may  be  given  orally  by  the 
authorized  officer  before  the  operator 
initiates  actions  that  require  a  variance  &om 
minimum  standards.  The  oral  request,  if 
granted,  shall  be  followed  by  a  written 
request  not  later  than  the  fi^  business  day 
following  oral  approval,  and  written  approval 
will  then  be  granted. 

The  authorized  officer,  on  his/her  motion, 
also  may  issue  NTLs  (Notices  to  Lessees)  that 
establish  modified  standards  or  variances  for- 
specific  geographic  areas  of  operations. 

After  notice  to  the  operator,  the  authorized 
officer  also  may  require  compliance  with 
standards  that  exce^  those  contained  in  this 
Order  whenever  such  additional 
requirements  are  necessary  to  achieve 
protection  of  royalty  income  or  production 
accountability.  The  rationale  for  any  such 
additional  requirements  shall  be  documented 
in  writing  to  the  operator. 

Attachment 

I.  Sections  fiom  43  CFR  subparts  3163  and 
3165  (not  included  with  the  Federal  Register 
publication). 

IFR  Doc.  94-5316  Filed  3-8-94;  8:45  am) 
BILUNQ  CODE  4310-44-^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  97 

[PR  Docket  No.  93-305;  DA  94-173] 

Proposal  To  Establish  a  Vanity  Call 
Sign  System  in  the  Amateur  Service 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  This  action  extends  the 
period  for  filing  comments  in  this 
proceeding  59  FR  558  (1/5/94)  which 
proposes  to  implement  a  vanity  call  sign 
system  in  the  amateur  service.  The 
extension  of  time  is  necessary  so  that 
organizations  can  evaluate  the  input  of 
their  members,  adopt  a  position,  and 
prepare  their  comments.  The  effect  of 
the  extension  is  to  compile  as  complete 
a  record  as  possible  and  one  which  will 
reflect  the  views  of  the  amateur 
commimity. 

DATES:  Comments  due  April  21, 1994. 
Reply  comments  due  May  23, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maurice  J.  DePont,  Private  Radio 
Bureau,  Federal  Communications 


Commission,  Washington,  DC  20554, 
(202)  632-4964. 

SUPPLEMENTARY  INFORMATION: 

Amendment  of  the  Amateur  Service 
Rules  To  Implement  a  Vanity  Call  Sign 
System;  Order  Extending  Time  for 
Comments 

[PR  Docket  No.  93-305] 

Adopted:  February  23, 1994. 

Released:  March  1, 1994. 

By  the  Chief,  Private  Radio  Bureau: 

1.  On  January  26, 1994,  The  American 
Radio  Relay  League,  Inc.  (ARRL) 
requested  that  the  time  for  filing 
comments  in  the  above-captioned 
proceeding  be  extended  from  Marti  7, 
1994,  to  and  including  April  21, 1994. 

2.  In  its  request,  ARRL  states  that  it 
needs  time,  beyond  that  available  under 
the  current  comment  deadline,  to 
evaluate  the  input  of  its  members. 
Further,  ARRL  states  that  after  such 
evaluation  is  complete,  it  requires  time 
to  adopt  a  position  and  prepare  its 
comments.  According  to  ARRL,  the 
importance  of  a  proceeding  concerning 
call  sign  selection  warrants  the 
requested  extension  of  time. 

3.  The  Commission  does  not  routinely 
grant  extensions  of  time.  In  this 
instance,  however,  it  is  desirable  that 
the  record  be  as  complete  as  possible 
and  that  it  reflect  the  views  of  the 
amateur  community  concerning  the 
proposed  vanity  call  sign  system. 
Accordingly,  it  is  ordered,  that  the 
deadline  for  filing  comments  in  this 
proceeding  is  extended  to  and  including 
April  21, 1994,  and  that  the  deadline  for 
filing  reply  comments  is  extended  to 
and  including  May  23, 1994. 

4.  This  action  is  taken  pursuant  to  the 
authority  found  in  Section  4(i)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  and  in 

§§  0.131(a)  and  0.331  of  the 
Commission’s  Rules,  47  CFR  0.131(a) 
and  0.331. 

Federal  Communications  Commission. 

Ralph  A.  Kaller, 

Chief,  Private  Radio  Bureau. 

[FR  Doc.  94-5317  Filed  3-8-94;  8:45  am] 
BILUNQ  CODE  S712-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  649 

[Docket  No.  94036&-4066;  i.D.  021494E] 

RIN:  0648-AF39 

American  Lobster  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  implement  the  conservation  and 
management  measures  proposed  in 
Amendment  5  to  the  Fishery 
Management  Plan  for  the  American 
Lobster  Fishery  (FMP).  Amendment  5  is 
intended  to  eliminate  or  prevent 
overfishing  of  American  lobsters 
through  adoption  of  a  management 
program  in  the  exclusive  economic  zone 
(EEZ)  with  anticipated  complementary 
management  action  in  state  waters 
through  state  initiatives.  This  proposed 
rule  would:  Maintain  the  current  3V4- 
inch  (8.26-cm)  minimum  carapace 
length,  thus  rescinding  the  scheduled 
increases  in  the  minimum  size  limit 
promulgated  through  Amendment  2  to 
the  FMP;  establish  a  new  data  collection 
system  through  a  mandatory,  uniform 
logbook;  establish  a  5-year  limitation  on 
issuance  of  new  Federal  vessel  permits: 
establish  new  permit  requirements; 
establish  a  framework  process  to 
develop  a  stock  rebuilding  program  in 
response  to  overfishing;  and  revise  the 
definition  of  overfishing. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  April  18, 
1994. 

ADDRESSES:  Comments  on  the  proposed 
rule.  Amendment  5,  or  its  supjKjrting 
documents  should  be  sent  to  Richard 
Roe,  Director,  Northeast  Region, 
National  Marine  Fisheries  Service.  1 
Blackburn  Dr.,  Gloucester,  MA  01930. 
Mark  the  outside  of  the  envelope 
“Comments  on  American  Lobster  Plan”. 

Comments  regarding  the  burden-hour 
estimates  or  any  other  aspect  of  the 
collection-of-information  requirements 
contained  in  this  proposed  rule  should 
be  sent  to  the  Director,  Northeast 
Region,  NMFS  (address  listed  above), 
and  the  Office  of  Management  and 
Budget  (OMB)  (Attention  NOAA  Desk 
Officer),  Washington,  DC  20503. 

Copies  of  Amendment  5,  its 
regulatory  impact  review  (RIR),  initial 
regulatory  flexibility  analysis  (IRFA), 
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and  the  draft  supplemental 
environmental  impact  statement 
(DSEIS)  are  available  horn  Douglas 
Marshall,  Executive  Director,  New 
England  Fishery  Management  Council 
(Council),  Suntaug  Office  Park,  5 
Broadway  (U.S.  Rte.  1),  Saugus,  MA 
01906-1097.  Copies  of  the  Finance 
Handbook  may  he  obtained  from  Mr. 
Joseph  Giza,  Qiief,  Fiscal  Policy  and 
Quality  Assurance  Branch,  NOAA 
Financial  Management  Division,  Caller 
Service  No.  8025,  20020  Century 
Boulevard,  Germantown,  Maryland 
20874,  telephone  301-443-8795. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 

H.  Jones,  Fishery  Policy  Analyst,  508- 
281-9273. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  FMP  was  implemented  on 
September  7, 1983.  The  FMP 
established  a  minimum  carapace  length 
for  American  lobster  taken  from  the  EEZ 
of  3yi6  inches  (8.1  cm),  effective  January 

I,  1985.  Amendment  2  increased  the 
minimum  carapace  length  to  3yi6 
inches  (8.41  cm)  in  four  Vaz-inch  (0.79- 
cm)  increments,  effective  January  1, 
1988, 1989, 1991,  and  1992, 
respectively.  Two  of  the  four  scheduled 
increments  were  implemented.  In  1991, 
the  minimum  carapace  length  was  to 
increase  to  3*’/32  inches  (8.33  cm).  Due 
to  major  disruptions  in  the  lobster 
market,  the  states  of  Maine, 
Massachusetts,  and  Rhode  Island 
decided  not  to  conform  the  minimum 
carapace  length  in  their  waters  to  the 
scheduled  EEZ  minimum  length.  If  the 
Federal  carapace  length  had  increased 
in  1991,  these  state  actions  would  have 
created  enforcement  and  management 
problems  due  to  the  inconsistency 
between  the  minimum  lengths  for 
lobsters  taken  from  state  waters  and 
those  taken  from  EEZ  waters.  Also,  the 
Mitchell  Amendment  to  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act)  (16  U.S.C.  1857) 
prohibited  the  shipment,  transport,  sale 
or  purchase,  in  interstate  or  foreign 
commerce,  of  any  whole  live  lobster, 
regardless  of  where  taken,  that  is 
smaller  than  the  minimum  length  for 
lobsters  taken  from  the  EEZ.  That 
amendment  had  the  effect  of  banning 
the  interstate  transport  or  export  of 
lobsters,  harvested  legally  in  state 
waters,  that  are  smaller  than  the  Federal 
minimum  length  for  EEZ  lobsters. 

Amendment  4,  implemented  on 
December  27, 1991  (57  FR  214), 
addressed  the  above  problems  by 
maintaining  the  minimum  carapace  size 
for  American  lobster  at  3V4  inches  (8.26 
cm)  through  December  26, 1993,  when 


it  would  increase  to  3^/32  inches  (8.33 
cm).  The  intent  of  the  amendment  was 
that  the  Council  would  develop  a 
comprehensive  amendment  during  the 
2-year  period  to  replace  the  minimum- 
length  increases,  provide  consistent 
management  of  the  American  lobster 
resource  throughout  its  range,  and 
reduce  the  risk  of  overfishing. 
Amendment  4  required  that  if,  prior  to 
December  26, 1993,  the  Council 
transmitted  a  comprehensive 
amendment,  then  NMFS  would  change 
the  date,  by  regulatory  amendment, 
upon  which  the  3%2-inch  (8.33-cm) 
minimum  carapace  length  would 
become  effective  (December  27, 1993)  to 
the  146th  day  after  the  date  on  which 
the  amendment  was  transmitted.  On 
December  23, 1993,  the  Council 
submitted  Amendment  5.  As  a  result  of 
this  action,  on  December  28, 1993,  a 
ffnal  rule  was  published  in  the  Federal 
Register  (58  FR  68555)  that  delayed 
increasing  the  minimum  carapace 
length  to  3^/32  inches  (8.33  cm)  until 
May  18, 1994. 

Amendment  4  also  proposed  a 
dehnition  of  overfishing,  with  a 
preliminary  indication  that  overfishing 
may  be  occurring  in  the  offshore  stock. 
The  most  recent  stock  assessment  of 
American  lobster  has  confirmed  that  the 
overall  resource  is  in  an  overfished 
condition. 

Amendment  5  to  the  FMP  was 
prepared  by  the  Council  in  consultation 
with  the  Mid- Atlantic  Fishery 
Management  Council  and  the  Atlantic 
States  Marine  Fisheries  Commission 
(ASMFC),  under  the  provisions  of  the 
Magnuson  Act.  At  the  December  7-8, 

1993,  Council  meeting,  the  Council 
voted  to  approve  Amendment  5  for 
submission  to  NMFS.  A  notice  of 
availability  inviting  comments  on  a 
draft  supplemental  environmental 
impact  statement  (DSEIS)  for 
Amendment  5  was  published  in  the 
Federal  Register  February  4, 1994  (59 
FR  5428).  The  public  comment  period 
for  the  DSEIS  will  end  on  March  20, 

1994. 

Proposed  Management  Measures 

Amendment  5  proposes  to  maintain 
the  minimum  carapace  length  in  the 
EEZ  at  the  current  size  of  3V4  inches 
(8.26  cm)  to  remain  consistent  with  the 
minimum  carapace  size  for  all  the  major 
lobster-producing  states  from  Maine 
through  New  York.  This  amendment 
also  proposes  to  change  the 
management  strategy  for  lobster  by 
imposing  a  limitation  on  the  issuance  of 
new  federal  lobster  permits  and,  in  year 
2  of  the  amendment,  establishing  a  stock 
rebuilding  program  in  four  management 
areas  in  the  EEZ.  The  four  management 


areas  are:  Gulf  of  Maine  Inshore; 

Southern  New  England  Inshore;  Middle 
Atlantic  Inshore;  and  Offshore.  In 
response  to  public  comment,  the 
Council  has  determined  that  a  seaward 
boundary  line  of  the  Southern  New 
England  Inshore  area,  which  is 
contiguous  with  part  of  the  Offshore 
area,  should  not  be  proposed  until  the 
Effort  Management  Teams  (EMTs)  for 
these  areas  jointly  consider  the  issue 
and  make  a  recommendation  to  the 
Council.  Long  Island  Sound,  under  the 
jurisdiction  of  the  coastal  states  and  not 
part  of  the  EEZ,  is  not  specifically  part 
of  the  Southern  New  England  Inshore 
area.  However,  since  Amendment  5  was 
developed  as  a  joint  effort  by  the 
Council  and  ASMFC,  Long  Island 
Sound  might  be  established  under 
ASMFC  regulations  as  a  separate 
management  area. 

The  Council  has  proposed  a  division 
of  the  lobster  fleet  into  three  vessel 
permit  categories  and  the  immediate 
establishment  of  a  quota  for  all  vessels 
that  qualify  under  the  permit  limitations 
and  operate  any  gear  other  than  lobster 
pots. 

In  addition,  the  Council  is  proposing 
that  the  minimum  dimensions  of  the 
lobster  trap  escape  vent  width  size 
change  from  6  inches  (152.4  mm)  to  5% 
inches  (146.1  mm)  (consistent  with  the 
state  of  Maine  regulations).  The  current 
size  requirements  for  lobster  trap  escape 
vents  (IVs  inches  by  6  inches  (47.6  mm 
by  152.4  mm)  for  rectangular  vents  and 
2Va  inches  (60.3  mm)  for  circular  vents) 
were  intended  to  provide  the  maximum 
escapement  of  sublegal  lobsters 
consistent  with  100%  retention  of  legal 
lobsters.  Most  escape  vents  snap  into  or 
are  wired  into  the  trap  over  an  opening 
cut  in  the  meshes.  Others  are  hinged  on 
the  bottom  edge  and  fastened  with 
degradable  fasteners  at  the  top  edge  and 
serve  as  a  ghost  panel  if  the  trap  is  lost. 
Regardless  of  the  panel  design,  the  6- 
inch  (152.4-mm)  width  requirement 
requires  removal  of  four  wires 
horizontally  and  either  one  wire  or  two 
vertically,  depending  on  whether  the 
panel  is  also  to  serve  as  the  ghost  panel. 
Industry  representatives  have  stated  that 
the  removal  of  the  fourth  wire  weakens 
the  trap  unnecessarily  while  not 
significantly  affecting  escapement  of 
sublegal  size  lobsters.  The  Council’s 
Plan  Development  Team  examined  this 
issue  and  concluded  that  reducing  the 
escape  vent  width  would  not  change  the 
escapement/retention  levels  of  traps 
based  on  the  criteria  established  in 
Amendment  3.  This  measure  will  not 
entail  any  financial  impacts  since 
existing  panels  will  meet  the  new 
requirement  and  may  continue  to  be 
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used  until  they  would  normally  be 
replaced. 

The  American  lobster  resource  would 
be  considered  recruitment  overfished 
when,  throughout  its  range,  the  fishing 
mortality  rate  (F)  results  in  an  estimated 
egg  production  per  recruit  of  10  percent 
or  less  of  the  egg  production  of  a  non- 
fished  population  (Fio%).  The  estimated 
level  of  fishing  mortality  in  the  Gulf  of 
Maine  cirea  for  the  period  1989  to  1991 
was  F=0.65,  and  has  been  significantly 
increasing  at  a  rate  of  5.5  percent  per 
year  since  1983.  Fio%  is  estimated  to  be 
0.52,  indicating  that  fishing  mortality 
rates  need  to  be  reduced  20  percent  or 
more  in  the  Gulf  of  Maine  area  to 
prevent  overfishing.  For  the  Georges 
Bank  and  Offshore  areas,  the  estimated 
level  of  fishing  mortality  for  the  period 
1989  to  1991  was  between  F=0.17  and 
F=0.36  and  has  been  declining  since 
1985.  Fio%  is  estimated  to  be  0.44, 
indicating  that  this  segment  of  the 
resomce  may  not  be  overfished,  but  is 
probably  fully  exploited.  In  the  South 
Cape  Cod/Long  Island  areas,  the 
estimated  fishing  mortality  rates  have 
been  very  high,  ranging  from  F=1.12  to 
F=1.59,  without  any  significant  trend  for 
the  period  1986  to  1991.  Fio%  for  these 
areas  is  estimated  to  be  0.68,  indicating 
that  overfishing  is  occurring  and  that  F 
needs  to  be  reduced  approximately  50 
percent  to  prevent  overfishing.  Since 
overfishing  is  occurring  in  both  the  Gulf 
of  Maine  area  and  South  Cape  Cod/Long 
Island  areas,  while  the  Georges  Bank 
and  Offshore  areas  are  fully  exploited,  F 
for  the  aggregated  resource  exceeds  the 
overfishing  level  and  the  stock  is 
currently  in  an  overfished  condition. 

Because  the  lobster  resource  has  been 
determined  to  be  overfished. 

Amendment  5  includes  a  5 -year 
rebuilding  program  for  the  Gulf  of 
Maine  segment  of  the  resource  and  a  10- 
year  rebuilding  program  for  the 
Southern  New  England  inshore  resource 
by  reducing  the  fishing  mortality  rate  by 
5  percent  per  year  for  both  areas  starting 
in  year  2  of  the  plan. 

To  achieve  these  reductions, 
Amendment  5  includes  a  stock 
rebuilding  program  within  each  of  the 
four  management  areas.  This  rebuilding 
program  would  be  developed  during 
year  1  and  could  include  any  of  the 
framework  measures  specified  under 
§  649.44(d).  These  measures  could  be 
applied  to  all  segments  of  the  harvesting 
sector  within  each  management  area. 

To  determine  which  of  these 
measures  would  be  implemented  in 
each  of  the  management  areas. 
Amendment  5  would  establish  an  Effort 
Management  Team  (EMT)  for  each  of 
the  management  areas.  The  EMTs  would 
be  comprised  of  a  core  group  of 


representatives  from  NMFS,  the  states, 
and  the  Council,  which  would 
participate  on  all  of  the  EMTs.  and  a 
group  of  area-specific  industry 
representatives  that  would  participate 
only  on  the  EMT  for  their  area.  Each 
EMT  would  establish  a  stock  rebuilding 
program  for  its  area  and  make 
recommendations  to  the  Coimcil 
(through  the  Council’s  Lobster 
Committee),  no  later  than  6  months 
following  the  implementation  of 
Amendment  5.  The  Council  would  then 
initiate  development  of  a  stock 
rebuilding  program  for  each  area  within 
1  year  of  implementation  of 
Amendment  5.  This  delay  will  provide 
the  opportunity  for  fishermen  within 
each  area  to  reach  a  consensus  as  to 
which  options  listed  in  §  649.44(d) 
should  apply  in  their  respective 
management  area. 

Also  in  the  amendment  are  new 
permitting  requirements  for  vessel 
operators  and  dealers,  and  mandatory 
reporting  requirements  for  dealers  and 
vessel  owners.  The  need  for  mandatory 
reporting  has  become  increasingly  clear 
to  NMFS,  the  Coxmcil,  and  the  industry 
over  the  last  couple  of  years.  As  a  result, 
the  Mid-Atlantic  and  New  England 
Councils  are  now  including 
standardized  reporting  requirements  in 
all  recent  amendments  to  FMPs. 

The  Council  has  proposed  three 
limited  access  permit  categories  for 
vessels  engaged  in  the  commercial 
lobster  fishery,  by  gear  type.  To  be 
issued  a  limited  access  permit  vessels 
would  qualify  based  on  the  following: 
Permits  would  be  issued  to  vessels  that 
held  a  valid  Federal  American  lobster 
permit  and  landed  lobsters  prior  to 
March  25, 1991,  (date  of  publication  of 
the  control  date)  or  to  vessels  or 
individuals  that  held  a  Federally 
endorsed  state  permit  and  landed 
lobsters  prior  to  March  25, 1991.  The 
Council  has  proposed  that  the 
moratorium  be  limited  to  5  years.  The 
Council  would  conduct  a  formal  review 
of  the  effects  of  the  moratorium  during 
year  3  to  determine  whether  this  action 
is  consistent  with  the  stock  rebuilding 
program. 

To  accommodate  the  recreational 
fleet,  the  Council  is  proposing  that  all 
party  and  charter  boats  engaged  in  the 
recreational  fishery  for  lobster  in  the 
EEZ,  and  divers  on  vessels  for  hire,  be 
exempt  from  the  need  to  obtain  a 
limited  access  permit  provided  that  no 
lobsters  are  sold  and  that  no  more  than 
six  lobsters  per  person  on  board  the 
vessel  are  landed  or  possessed. 

Amendment  2  to  the  FMP  contained 
a  provision  that  allowed  states  with 
lobster  permits  to  enter  into  an 
agreement  with  NMFS,  permitting  them 


to  endorse  an  individual’s  state  lobster 
permit  for  lobster  fishing  in  the  EEZ. 
Vessel  owners  who  obtained  this 
endorsement  from  the  state  did  not  have 
to  get  a  Federal  lobster  permit  to  fish  in 
the  EEZ.  The  Coimcil,  in  Amendment  5, 
proposed  a  limited  access  permit 
criterion  that  would  allow  any  holder  of 
a  state  license  endorsed  for  fishing  in 
the  EEZ  that  was  obtained  after  the 
control  date  and  has  been  held 
continuously  since  1991,  to  qualify  for 
the  limited  access  pqrmit,  if  the  license 
holder  can  dociunent  lobster  landings  of 
at  least  1,000  lbs  (453.6  kg)  in  1991  or 
1992,  and  if  the  state  issuing  the  Federal 
endorsement  has  failed  to  notify 
applicants  of  the  control  date.  The 
Council  reasoned  that  notification  of  the 
control  date  may  not  have  been 
consistent  from  state  to  state  and  that  it 
was  necessary  to  accommodate  vessel 
owners  that  may  not  have  been  notified 
by  the  state.  This  measure  was 
disapproved  by  NMFS  on  February  14, 
1994,  based  on  national  standard  4  of 
the  Magnuson  Act,  which  requires  that 
management  measures  not  discriminate 
against  residents  of  different  states.  This 
proposal  would  allow  a  resident  of  one 
state,  who  entered  the  fishery  after  the 
control  date,  to  obtain  a  limited  access 
permit  while  the  resident  of  another 
state  in  similar  circumstances  would  be 
excluded.  The  control  date  was 
published  in  the  Federal  Register  and 
also  received  wide  publication  in  the 
commercial  fishing  press.  Any 
additional  notification  was 
supplementary  to  this  notification. 

First- Year  Restrictions 

The  stock  rebuilding  measures  to  be 
proposed  by  the  regional  EMTs  would 
not  be  implemented  until  year  2  of  this 
amendment.  There  is  the  potential  for 
significant  increases  in  fishing  mortality 
during  the  first  year  through  displaced 
effort  from  the  multispecies  and  scallop 
fisheries.  Therefore,  the  Council  has 
proposed  limiting  in  the  first  year  of 
plan  implementation  the  total  catch  of 
all  vessels  that  qualify  under  the 
moratorium  and  operate  any  gear  other 
than  lobster  pots  to  4.5  million  lbs  (2.04 
million  kg),  which  corresponds  to  8 
percent  of  the  total  landings  of  lobsters 
in  1992.  If  the  total  catch  by  such 
vessels  reaches  6  percent  of  the  1992 
catch  level  of  3.35  million  lbs  (1.52 
million  kg)  during  the  course  of  the 
year,  then  all  vessels  would  be  limited 
to  100  lobsters,  by  count,  per  day  or  per 
trip,  whichever  is  longer,  for  the 
remainder  of  the  year.  The  restriction 
would  not  apply  in  yeeir  2  because  the 
framework  process  would  be  effective 
then. 
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Stock  Rebnilding  Program 

The  Council  would  initiate 
development  of  the  Stock  Rebuilding 
Program  by  soliciting  recommendations 
from  the  EMTs.  With  Council  approval 
nf  the  recommended  management 
measures,  public  hearings  would  be 
held  to  receive  comments  on  the 
proposed  Stock  Rebuilding  Program. 
After  consultation  with  the  Council  and 
ASMFC,  and  upon  their 
recommendation,  the  Regional  Director 
would  promulgate  appropriate 
regulations  to  implement  the  Stock 
R^uilding  Program  within  1  year  after 
the  date  of  implementaticHi  of 
Amendment  5.  The  delay  in  the  starting 
date  for  the  Stock  Rebuilding  Program  of 
up  to  1  year  would  provide  the 
opportunity  for  fishermen  within  each 
Management  Area  to  reach  a  consensus 
as  to  which  of  the  options  listed  above 
should  apply  in  their  respective 
Management  Area. 

The  Council  and  ASMFC,  through 
consultation  with  the  ASMFC  Lobker 
Scientific  Committee  during  the  stock 
assessment  process  and  with  the  EMT, 
would  continue  to  monitor  the 
effectiveness  of  the  Stock  Rebuilding 
Program  and  to  ensure,  to  the  extent 
possible,  that  regicaial  measures  (within 
a  Management  Area)  do  not  shift 
impacts  from  one  Management  Area  to 
another.  The  plan  monitoring  effort 
would  also  make  annual  determinations 
whether  the  program  is  making 
adequate  progress  in  meeting  the  goal  of 
eliminating  any  overfishing.  If  it  is 
determined  that  the  initial  specification 
of  the  Stock  Rebuilding  Program  is 
inadequate  to  meet  the  goal  of  the 
program,  then  the  Council,  in 
consultation  with  ASMFC.  would 
consider  additional  measures  according 
to  the  procedure  outlined  above.  After 
Coimcil  action,  with  public  hearings, 
the  Regional  Directs,  in  consultation 
with  t^  Council  and  ASMFC,  would 
promulgate  appropriate  regulations  as 
may  be  necessary  to  modify  the  Stock 
Rebuilding  Program. 

Changes  From  Existing  Regulations 

For  clarity  and  convenience  of  the 
public,  50  CFR  part  649  would  be 
revised  in  its  entirety  as  published  in 
this  proposed  rule.  Sections  649.1  and 
649.3  would  be  revised  only  slightly 
from  existing  regulations.  More 
extensive  revisions  would  be  made  to 
§§  649.2,  649.4, 649.8  (currently 
§  649.6),  649.9  (currently  §  649.7), 
649.20,  and  649.21.  Sections  649.5, 
649.6,  649.7, 649.22,  649.23, 649.24, 
649.25, 649.41,  649.42,  649.43,  and 
649.44  of  this  proposed  rule  are  either 


entirely  new  or  incorporate  portions  of 
existing  regulations. 

Classification 

Section  304(a)(l)(D)(ii)  of  the 
Magnuson  Act,  as  amended,  requires  the 
Secretary  to  publish  regulations 
proposed  by  the  Coimcil  within  15  days 
of  the  receipt  of  a  proposed  amendment 
and  propos^  regulations.  At  this  time, 
the  Secrettuy  has  not  determined  that 
the  amendment  these  rules  would 
implement  is  consistent  with  the 
national  standards,  other  provisions  of 
the  Magnuson  Act,  and  other  applicable 
law.  The  Secretary,  in  making  ^at 
determination,  will  take  into  account 
the  information,  views,  and  comments 
received  during  the  comment  period. 

The  Council  prepared  a  DSOS  for 
Amendment  5  describing  the  possible 
impacts  on  the  environment  as  a  result 
of  this  rule.  A  copy  of  the  DSEIS  may 
be  obtained  from  the  Coimcil  (see 
ADDRESSES). 

The  Council  prepared  an  initial 
regulatoiy  flexibility  analysis  (IRFA) 
that  concludes  that  this  proposed  rule, 
if  adopted,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  proposed  measures  would 
not  result  in  a  reduction  of  annual  gross 
revenues  of  more  than  5  percent. 

Annual  compliance  costs  are  not 
expected  to  increase  total  costs  by  more 
than  5  percent  and  are  not  expected  to 
be  substantially  higher  for  small,  as 
compared  to  l^e,  business  entities. 
They  will  not  force  more  than  2  percent 
of  small  business  entities  to  cease 
business  operations.  A  copy  of  the  IRFA 
may  be  obtained  from  the  Council  (see 
ADDRESSES). 

This  proposed  rule  contains  three 
new  collection-of-information 
requirements  and  three  revisions  to 
existing  requirements  subject  to  the. 
Paperwork  Reduction  Act.  A  request  to 
collect  this  information  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval.  The 
public’s  reporting  burdens  for  these 
collection-of-information  requirements 
are  indicated  in  the  parentheses  in  the 
following  statements  and  include  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection-of-information 
requirements. 

The  new  reporting  requirements  are: 

1.  Vessel  logbooks,  OMB  Approval  No. 
0648-0212,  (5  min./response); 

2.  Dealer  permits,  Of^  Approval  No. 
0648-0202,  (5  min./response); 

3.  Operator  permits,  OMB  Approval 
No.  0648-0202,  (1  hour/response). 


Revisions  to  the  existing  requirements 
are:  1.  Dealer  purchase  reports,  OMB 
Approval  No.  0648-0229,  (2  min./ 
response): 

2.  Vessel  permits,  appeal  of  denied 
permit,  OMB  Approval  No.  0648-0202, 

(3  hours/response); 

3.  Vessel  permits,  appeal  of  permit 
category,  OMB  Approval  No.  0648- 
2020,  (5  hours/response). 

Send  comments  regarding  these 
burden  estimates  or  any  other  aspect  of 
these  proposed  collection-of- 
information  requirements,  including 
suggestions  for  reducing  the  burdens,  to 
Richard  Roe,  NMFS,  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget  (see 
ADDRESSES). 

The  effects  of  all  fisheries  on 
threatened  and  endangered  species  were 
considered  in  an  Endangered  Species 
Act  (ESA)  consultation  conducted  for 
the  implementation  of  the  Marine 
Mammal  Exemption  Program  in  1988. 
The  resulting  Biological  Opinion 
(NMFS,  1988)  found  that  fisheries  may 
affect,  but  are  not  likely  to  jeopardize, 
the  continued  existence  of  any 
population  of  listed  species.  A  formal 
consultation  on  the  lobster  fishery  and 
the  management  measures  implemented 
by  this  proposed  rule  is  being 
conducted  according  to  section  7  of  the 
ESA.  The  Biological  Opinion 
concluding  the  consultation  will  be 
completed  prior  to  submission  of  the 
Final  Supplemental  Environmental 
Impact  Statement  and  final  rule.  The 
preliminary  findings  suggest  that  the 
lobster  fishery  may  affect  endangered 
and  threaten^  species,  but  is  not  likely 
to  jeopardize  the  continued  existence  of 
any  listed  populations.  Incidental  takes 
of  endangered  and  threatened  whales 
and  sea  turtles  have  been  documented 
and  are  listed  in  the  DSEIIS.  Most  of  the 
dociunented  takes  have  not  resulted  in 
mortalities.  Management  actions 
implemented  through  the  proposed  rule, 
including  mandatory  reporting  through 
a  uniform  logbook,  will  improve 
monitoring  capabilities  and  eftbrt 
estimates. 

This  rule  is  not  subject  to  review 
under  Executive  Order  12866. 

List  of  Subjects  in  50  CFR  Part  649 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  March  3. 1994. 

Nancy  Foster, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  649  is  proposed 
to  be  revised  to  read  as  follows: 
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PART  64»-AMERICAN  LOBSTER 
FISHERY 

Subpart  A — General  Provisions 

Sec. 
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escape  vent,  and  ghost  panel 
requirements. 

649.22  Possession  restrictions  and  target 
quota. 

649.23  Transfer  at  sea. 

649.24  Restrictions  on  trawl  gear  while  in 
the  trap  fishery. 

649.25  Experimental  fishing  exemption. 

Subpart  C— Stock  Rebuilding  Program  and 
Framework  Adjustments  to  Management 
Measures 

649.41  Purpose  and  scope. 

649.42  Stock  rebuilding  program 
requirements  and  time  frame. 

649.43  First-year  framework  specifications. 

649.44  Framework  specifications  after  year 

1. 

Figures  to  Part  649 

Figure  1 — Standard  Tetrahedral  Comer 
Radar  Reflector. 

Figure  2 — American  Lobster  Management 
Areas  Established  for  the  Purposes  of 
Regional  Lobster  Management. 

Authority:  16  U.S.C.  1801  et  seq. 

Subpart  A — General  Provisions 

§  649.1  Purpose  and  scope. 

The  purpose  of  this  peirt  is  to 
implement  the  Fishery  Management 
Plan  for  the  American  Lobster  Fishery 
(FMP),  which  was  prepared  and 
adopted  by  the  New  England  Fishery 
Management  Council  in  consultation 
with  Ae  Mid-Atlantic  Fishery 
Management  Council  and  the  Atlantic 
States  Marine  Fisheries  Commission 
(ASMFC),  and  approved  by  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  Red  crab  fishing  gear,  which  is 
fished  deeper  than  200  fathoms  (365.8 
m),  is  gear  not  capable  of  taking  lobsters, 
and  is  not  subject  to  the  provisions  of 
this  part. 

§649.2  Definitions. 

In  addition  to  the  definitions  in  the 
Magnuson  Act  and  in  §  620.2  of  this 
chapter,  the  terms  used  in  this  part  have 
the  following  meanings: 


American  lobster  or  lobster  means  the 
species  Homarus  americanus. 

Berried  female  means  a  female 
American  lobster  bearing  eggs  attached 
to  the  abdominal  appendages. 

Carapace  length  is  the  straight  line 
measurement  from  the  rear  of  the  eye 
socket  parallel  to  the  center  line  of  the 
carapace  to  the  posterior  edge  of  the 
carapace.  The  carapace  is  the 
unsegmented  body  shell  of  the 
American  lobster. 

Council  means  the  New  England 
Fishery  Management  Cmmcil. 

Dealer  means  any  person  who 
receives  American  lobsters  for  a 
commercial  purpose  fi’om  the  owner  or 
operator  of  a  vessel,  other  than 
exclusively  for  transport  on  land. 

Dive  vessel  means  any  vessel  carrying 
divers  engaged  in  recreational  fishing 
for  a  per  capita  fee  or  a  charter  fee. 

Effort  Monitoring  Team  (EMT)  means 
a  group  of  technici  experts  made  up  of 
representatives  fi’om  the  Council, 

NMFS,  the  appropriate  states,  and  an 
appointed  group  of  American  lobster 
industry  representatives,  per 
management  area,  to  each  EMT. 

Escape  vent  means  an  opening  in  a 
lobster  trap  designed  to  allow  lobster 
smaller  than  the  legal  minimum  size  to 
escape  from  the  trap. 

Fishery  Management  Plan  (FMP) 
means  the  Fishery  Management  Plan  for 
American  Lobsters,  as  amended. 

Ghost  panel  means  a  panel,  or  other 
mechanism,  designed  to  allow  for  the 
escapement  of  lobster  12  months  after  a 
trap  has  been  abandoned  or  lost. 

Gross  registered  tonnage  means  the 
gross  registered  tonnage  specified  on  the 
U.S.  Coast  Guard  documentation  for  a 
vessel. 

Land  meems  to  enter  port  with  fish  on 
board,  to  begin  offloading  fish,  or  to 
ofiload  fish. 

Lobster  Plan  Development  Team 
(PDT)  means  a  team  of  technical  experts 
appointed  by  the  Council. 

Net  tonnage  means  the  net  tonnage 
specified  on  the  U.S.  Coast  Guard 
documentation  for  a  vessel. 

Offload  meems  to  begin  to  remove,  to 
remove,  to  pass  over  the  rail,  or 
otherwise  take  away  fish  from  any 
vessel. 

Operator  means  the  master  or  captain 
of  the  vessel,  or  other  individual  on 
board  the  vessel,  who  is  in  charge  of 
that  vessel’s  operations. 

Party/charter  boat  means  any  vessel 
carrying  recreational  fishing  persons  or 
parties  for  a  per  capita  fee  or  for  a 
chcurter  fee. 

Postmark  means  independently 
verifiable  evidence  of  date  of  mailing, 
such  as  U.S.  Postal  Service  postmark. 
United  Parcel  Service  (U.P.S.)  or  other 


private  carrier  postmark,  certified  mail 
receipt,  overnight  mail  receipt,  or 
receipt  received  upon  hand  delivery  to 
an  authorized  r^resentative  of  NMFS. 

Recreational  fishing  means  fishing 
that  is  not  intended  to,  nor  does  it  result 
in  the  barter,  trade,  or  sale  of  fish. 

Recreational  fishing  vessel  means  any 
vessel  fium  which  no  fishing  other  than 
recreational  fishing  is  conducted. 

Charter  and  party  boats  and  dive  boats 
are  not  considered  recreational  fishing 
vessels. 

Regional  Director  means  the  Director, 
Northeast  Region,  NMFS,  1  Blackburn 
Drive,  Gloucester,  MA  01930-2298,  or  a 
designee. 

Reporting  month  means  a  period  of 
time  begiiming  at  0001  houurs  local  time 
on  the  first  day  of  each  calendar  month 
and  ending  at  2400  hours  local  time  on 
the  last  day  of  each  calendar  month. 

Reporting  week  means  a  period  of 
time  beginning  at  0001  hours  local  time 
on  Simday;  and  ending  at  2400  hours 
local  time  the  following  Saturday. 

Re-rig  or  re-rigged  means  physical 
alteration  of  the  vessel  or  its  gear  in 
order  to  transform  the  vessel  into  one 
capable  of  fishing  commercially  for 
American  lobsters. 

Scrubbing  is  the  forcible  removal  of 
eggs  fi-om  a  berried  female  American 
lobster. 

Sixth  tail  segment  is  that  tail  segment 
closest  to  the  fan  of  an  American 
lobster’s  tail  with  the  segment  length 
measured  along  the  dorsal  center  line 
with  the  tail  flexed. 

Transfer  means  to  begin  to  remove,  to 
remove,  to  pass  over  the  rail,  or 
otherwise  take  away  fish  from  any 
vessel  and  move  them  to  another  vessel. 

Trawl  means  gear  consisting  of  a  net 
that  is  towed  and  is  capable  of  catching 
American  lobsters,  including  Danish 
and  Scottish  seine  gear. 

Trip  is  the  period  of  time  during 
which  a  fishing  vessel  is  absent  from 
port,  beginning  when  the  vessel  leaves 
port  and  ending  when  the  vessel  returns 
to  port. 

Under  agreement  for  construction 
means  that  the  keel  has  been  laid  and 
that  there  is  a  written  agreement  to 
construct  a  fishing  vessel. 

Vessel  registered  length  means  the 
registered  length  specified  on  the  U.S. 
Coast  Guard  documentation  for  a  vessel 
or  on  the  state  registration  for  a  vessel 
not  required  to  be  dociunented  under 
chapter  123  of  title  46  U.S.C.,  if  the 
state-registered  length  is  verified  by  an 
authorized  officer. 

V-notched  American  lobster  means 
any  American  lobster  bearing  a  V* 
shaped  notch  in  the  right  (imderside  of 
the  lobster  down  and  tail  toward  the 
viewer)  flipper  next  to  the  middle 
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flipper  cff  any  female  American  lobster 
that  is  mutilated  in  a  manner  that  could 
hide  or  obliterate  such  a  mark. 

V-shaped  notch  means  a  straight¬ 
sided  triangular  cut,  without  setal  hairs, 
as  least  1/4  inch  (0.64  cm)  in  depth  and 
tapering  to  a  point. 

Whole  American  lobster  means  a 
lobster  with  an  intact  and  measurable 
body  (tail  and  carapace).  A  whole 
American  lobster  may  have  one  or  both 
claws  missing. 

§  649.3  Relation  to  other  laws. 

(a)  The  relation  of  this  part  to  other 
laws  is  set  forth  in  §  620.3  of  this 
chapter. 

(b)  Nothing  in  these  regulations  shall 
supersede  more  restrictive  state 
management  measures  for  American 
lobsters. 

§649.4  Vessel  permits. 

(a)  limited  access  American  lobster 
permits.  Any  vessel  of  the  United  States 
that  fishes  for,  possesses,  or  lands 
American  lobster,  in  or  harvested  fiom 
the  EEZ;  except  party,  charter  and  dive 
boats  that  possess  six  or  fewer  American 
lobsters  per  person  aboard  the  vessel, 
and  recreational  vessels  and  vessels  that 
fish  exclusively  in  state  waters  for 
American  lobsters;  must  have  been 
issued  and  carry  on  board  a  valid 
Federal  limited  access  American  lobster 
permit. 

(1)  Eliffbilityin  1994.  (i)  To  be  eligible 
to  obtain  a  limited  access  American 
lobster  permit  for  1994,  a  vessel  must 
meet  one  of  the  following  criteria;  (A) 
The  vessel  or  vessel  owner  had  been 
issued  a  Federal  American  lobster 
permit,  or  a  Federally  endorsed  state 
American  lobster  permit  and  landed 
American  lobsters  prior  to  March  25, 
1991;  or 

(B)  The  vessel  was  under  written 
agreement  for  construction  or  for  re¬ 
rigging  for  directed  American  lobster 
fishing  as  of  March  25, 1991,  and  the 
vessel  was  issued  a  Federal  American 
lobster  permit  and  landed  American 
lobsterjprior  to  March  25, 1991;  or 

(C)  Tne  vessel  is  replacing  a  vessel 
that  meets  any  of  the  criteria  set  forth  in 
paragraph  (a)(l)(i)(A)  or  (a)(l)(i)(B)  of 
this  section. 

(ii)  No  more  than  one  vessel  may 
qualify,  at  any  one  time,  for  a  limited 
access  American  lobster  permit  based 
on  that  or  another  vessel’s  fishing  and 
permit  history.  If  more  than  one  vessel 
owner  claims  eligibility  for  a  limited 
access  American  lobster  permit,  based 
on  one  vessel’s  fishing  and  permit 
history,  the  Regional  Director  shall 
determine  who  is  entitled  to  qualify  for 
the  limited  access  American  lobster 
permit. 


(iii)  A  limited  access  American  lobster 
permit  for  1994  will  not  be  issued 
imless  an  application  for  such  permit  is 
received  by  Ae  Regional  Director  on  or 
before  December  31, 1994. 

(2)  Eligibility  in  1995  and  thereafter. 

To  be  eligible  to  renew  or  apply  for  a 
limited  access  American  lobster  permit 
after  1994,  a  vessel  must  have  been 
issued  a  limited  access  American  lobster 
permit  for  the  preceding  year,  or  the 
vessel  must  be  replacing  a  vessel  that 
had  been  issued  a  limited  access 
American  lobster  permit  for  the 
preceding  yeru".  If  more  than  one  vessel 
owner  claims  eligibility  to  apply  for  a 
limited  access  American  lobster  permit 
based  on  one  vessel’s  fishing  and  permit 
history  after  1994,  the  Regional  Director 
shall  determine  who  is  entitled  to 
qualify  for  the  limited  access  American 
lobster  permit. 

(3)  change Jn  ownership.  The  fishing 
and  permit  history  of  a  vessel  is 
presumed  to  transfer  with  the  vessel 
whenever  it  is  bought,  sold,  or 
otherwise  transferr^,  unless  there  is  a 
written  agreement,  signed  by  the 
transferor/seller  and  transferee/buyer,  or 
other  credible  written  evidence, 
verifying  that  the  transferor/seller  is 
retaining  the  vessel  fishing  and  permit 
history  for  purposes  of  replacing  the 
vessel. 

(4)  Notification  of  eligibility  for  a 
limited  access  permit. 

(i)  NMFS  will  attempt  to  notify  all 
owners  of  vessels  for  which  NMFS  has 
credible  evidence  that  they  meet  the 
criteria  in  paragraph  (a)(1)  of  this 
section. 

(ii)  If  a  vessel  owner  has  not  been 
notified  that  the  vessel  is  eligible  to  be 
issued  a  limited  access  American  lobster 
permit,  and  the  vessel  owner  believes 
that  there  is  credible  evidence  that  the 
vessel  does  qualify  under  the  pertinent 
criteria,  the  vessel  owner  may  apply  for 
a  limited  access  American  letter 
permit  by  submitting  the  information 
described  in  paragraphs  (a)(1)  through 
(3)  of  this  section.  In  the  event  the 
application  is  denied,  the  applicant  may 
appeal  as  specified  in  paragraph  (a)(6)  of 
this  section.  If.  through  either  of  these 
procedures,  the  Regional  Director 
determines  that  the  vessel  meets  the 
eligibility  criteria,  a  limited  access 
American  lobster  permit  will  be  issued 
to  the  vessel. 

(5)  Permit  categories.  Each  vessel 
issued  a  limited  access  American  lobster 
permit  under  the  criteria  specified  in 
paragraph  (a)  of  this  section  shall  be 
assigned  to  and  must  fish  under  one  or 
more  of  the  three  permit  categories 
listed  in  paragraphs  (a)(5)  (i)  through 

(iii)  of  this  section,  whenever  the  vessel 
fishes  for,  possess,  or  lands  American 


lobster  in  or  fiom  the  EEZ,  based  on  the 
eligibility  and  operating  criteria 
specified  below.  Limited  access 
American  lobster  permits  will  indicate 
which  category  or  categories  the  vessel 
may  fish  imder.  A  vessel  assigned  to 
Category  A  or  B  may  also  qualify  for  and 
fish  xmder  Category  C,  if  it  meets  the 
eligibility  and  operating  criteria 
specified. 

(i)  Category  A  vessel  permit.  A  vessel 
that  cannot  document  ^at  it  landed  at 
least  300  lbs  (136.1  kg)  of  American 
lobster  on  at  least  one  trip  prior  to  May 
25, 1991,  must  have  on  board  a  valid 
Category  A  permit  at  any  time  it 
possesses  or  lands  American  lobster 
harvested  with  fishing  gear  other  than 
lobster  traps; 

(ii)  Category  B  vessel  permit.  A  vessel 
that  can  document  that  it  landed  at  least 
300  lbs  (136.1  kg)  of  American  lobster 
on  at  least  one  trip  prior  to  May  25, 

1991,  must  have  on  board  a  valid 
Category  B  permit  at  any  time  it 
possesses  or  lands  American  lobster 
harvested  with  fishing  gear  other  than 
lobster  traps; 

(iii)  Category  C  vessel  permit.  A  vessel 
must  have  on  board  a  valid  Category  C 
permit  at  any  time  it  possesses  or  lands 
American  lobster  harvested  exclusively 
with  lobster  traps.  A  vessel  fishing 
under  this  category  may  have  fishing 
gear  other  than  lobster  traps  on  board 
the  vessel,  if  such  gear  is  disabled  and 
not  available  for  immediate  use  for  the 
entire  fishing  trip  as  specified  in 

§  649.24. 

(6)  Appeal  of  denial  of  limited  access 
American  lobster  permit  or  of  permit 
category  assignment,  (i)  Any  applicant 
denied  a  limited  access  American 
lobster  permit  or  any  applicant  who 
believes  he/she  is  assigned  to  an 
incorrect  American  lobster  permit 
category,  may  appeal  the  denial  to  the 
Region^  Director  within  30  days  of  the 
notice  of  denial.  Any  such  appeal  must 
be  based  on  one  or  more  of  the 
following  grotmds,  must  be  in  writing, 
and  must  state  the  grounds  for  the 
appeal:  (A)  The  information  used  by  the 
Regional  Director  was  based  on 
mistaken  or  incorrect  data; 

(B)  The  applicant  was  prevented  by 
circiunstances  beyond  his/her  control 
from  meeting  relevant  criteria;  or 

(C)  The  applicant  has  new  or 
additional  information. 

(ii)  The  Regional  Director  will  appoint 
a  designee  who  will  make  the  initial 
decision  on  the  appeal. 

(iii)  The  appellant  may  request  a 
review  of  the  initial  decision  by  the 
Regional  Director  by  so  requesting  in 
writing  within  30  days  of  the  notice  of 
initial  decision.  If  the  appellant  does  not 
request  a  review  of  the  initial  decision 
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within  30  days,  the  initial  decision  shall 
become  the  final  administrative  action 
of  the  IDepartment  of  Commerce. 

(iv)  Recommendations  to  the  Regional 
Director  by  a  hearing  officer.  A  hearing 
officer  shall  be  appointed  by  the 
Regional  Director  to  review  the  initial 
decision.  The  hearing  officer  shall  make 
findings  and  a  recommendation  to  the 
Regional  Director,  which  shall  be 
advisory  only. 

(v)  Upon  receiving  the  findings  and  a 
recommendation,  the  Regional  Director 
will  issue  a  final  decision  on  the  appeal. 
The  Regional  Director’s  decision  is  the 
final  administrative  action  of  the 
Department  of  Commerce. 

(b)  Condition.  Vessel  owners  who 
apply  for  a  permit  rmder  this  section 
must  agree  as  a  condition  of  the  permit 
that  the  vessel  and  vessel’s  fishing, 
catch,  and  pertinent  gear  (without 
regard  to  whether  su^  fishing  occurs  in 
the  EEZ  or  landward  of  the  EEZ,  and 
without  regard  to  where  such  fish  or 
gear  are  possessed,  taken,  or  landed),  are 
subject  to  all  requirements  of  this  part. 
The  vessel  and  all  such  fishing,  catch, 
and  gear  shall  remain  subject  to  all 
applicable  State  or  local  requirements.  If 
a  requirement  of  this  part  and  a 
management  measure  required  by  State 
or  local  law  differ,  any  vessel  owner 
permitted  to  fish  in  the  EEZ  must 
comply  with  the  more  restrictive 
requirement. 

(c)  Vessel  permit  application. 
Applicants  for  a  permit  under  this 
section  must  submit  a  completed 
application  on  an  appropriate  form 
obtained  finm  the  Re^onal  Director. 

'The  application  must  be  signed  by  the 
owner  of  the  vessel,  or  the  owner’s 
authorized  representative,  and  be 
submitted  to  the  Regional  Director  at 
least  30  days  before  the  date  on  which 
the  applicant  desires  to  have  the  permit 
made  effective.  The  Regional  Director 
will  notify  the  applicant  of  any 
deficiency  in  the  application  pursuant 
to  this  section.  Applicants  for  limited 
access  American  lobster  permits  who 
have  not  been  notified  of  eligibility  by 
the  Regional  Director  shall  provide 
information  with  the  application 
sufficient  for  the  Regional  Director  to 
determine  whether  the  vessel  meets  the 
eligibility  requirements  specified  imder 
paragraph  (a)(1)  of  this  section. 
Acceptable  forms  of  proof  include,  but 
are  not  limited  to,  state  weigh-out 
records,  packout  forms,  and  settlement 
sheets. 

(d)  Information  requirements.  In 
addition  to  applicable  information 
required  to  be  provided  by  paragraph  (c) 
of  this  section,  an  application  for  a 
limited  access  American  lobster  permit 
must  contain  at  least  the  following 


information,  and  any  other  information 
required  by  the  Regional  Director: 

Vessel  name;  owner  name,  mailing 
address,  and  telephone  number;  U.S. 
Coast  Guard  docximentation  number  and 
a  copy  of  vessel’s  U.S.  Coast  Guard 
documentation  or,  if  undocumented, 
state  registration  number  and  a  copy  of 
the  state  registration;  home  port  and 
principal  port  of  landing;  length;  gross 
tonnage;  net  tonnage;  engine 
horsepower,  year  the  vessel  was  built; 
type  of  construction;  type  of  propulsion; 
approximate  fish-hold  capacity;  type  of 
fishing  gear  used  by  the  vessel;  permit 
category;  if  the  owner  is  a  corporation, 
a  copy  of  the  Certificate  of 
Incorporation;  and  the  names  and 
addresses  of  all  shareholders  owning  25 
percent  or  more  of  the  corporation’s 
shares;  if  the  owner  is  a  partnership,  a 
copy  of  the  Partnership  Agreement  and 
the  names  emd  addresses  of  all  partners; 
if  there  is  more  than  one  owner,  names 
of  all  owners  having  more  than  a  25 
percent  interest;  and  name  and 
signature  of  the  owner  or  the  owner’s 
authorized  representative. 

(e)  Fees.  The  Regional  Director  may 
charge  a  fee  to  recover  the 
administrative  expense  of  issuing  a 
permit  required  under  this  section.  'The 
amount  of  the  fee  shall  be  calculated  in 
accordance  with  the  procedures  of  the 
NOAA  Finance  Handbook  for 
determining  administrative  costs  of  each 
special  product  or  service,  “rhe  fee  may 
not  exceed  such  costs  and  is  specified 
with  each  application  form.  'The 
appropriate  fee  must  accompany  each 
application;  if  it  does  not,  the 
application  will  be  considered 
incomplete  for  purposes  of  paragraph 

(f)(1)  of  this  section. 

(f)  Issuance.  (1)  Except  as  provided  in 
subpart  D  of  15  CFR  part  904  and  vmder 
paragraph  (a)(6)  of  this  section,  the 
Regional  Director  shall  issue  a  Federal 
American  lobster  vessel  permit  within 
30  days  of  receipt  of  the  application 
unless:  (i)  The  applicant  has  failed  to 
submit  a  completed  application.  An 
application  is  complete  when  all 
requested  forms,  information, 
documentation,  and  fees,  if  applicable, 
have  been  received  and  the  applicant 
has  submitted  all  applicable  reports 
specified  at  §  649.7;  or 

(ii)  The  application  was  not  received 
by  the  Regional  Director  by  the 
deadlines  set  forth  in  paragraph 
(a)(l)(iii)  of  this  section;  or 

(iii)  'The  applicant  and  applicant’s 
vessel  failed  to  meet  all  eUgibility 
requirements  described  in  paragraphs 
(a)(1)  and  (2)  of  this  section;  or 

(iv)  The  applicant  has  failed  to  meet 
any  other  application  requirements 
stated  in  this  p>art. 


(2)  Upon  receipt  of  an  incomplete  or 
improperly  executed  appHcation,  the 
Regional  Director  shall  notify  the 
applicant  of  the  deficiency  in  the 
application.  If  the  applicant  fails  to 
correct  the  deficiency  within  30  days 
following  the  date  of  notification,  the 
appUcation  will  be  considered 
abandoned. 

(g)  Expiration.  A  Federal  American 
lobster  permit  must  be  renewed 
annually,  and  unless  renewed  will 
expire  upon  the  renewal  date  specified 
in  the  permit. 

(h)  Duration.  A  permit  is  vahd  until 
it  is  revoked,  suspended,  or  modified 
under  15  CFR  part  904,  or  imtil  it 
otherwise  expires,  or  ownership 
changes,  or  the  applicant  has  failed  to 
report  any  change  in  the  information  on 
the  permit  application  to  the  Regional 
Director  as  specified  in  paragraph  (k)  of 
this  section. 

(i)  Replacement.  Replacement 
permits,  for  an  otherwise  vahd  permit, 
may  be  issued  by  the  Regional  Director 
when  requested  in  writing  by  the  owner 
or  authorized  representative,  stating  the 
need  for  replacement,  the  name  of  the 
vessel,  and  the  Federal  Fisheries  Permit 
number  assigned.  An  application  for  a 
replacement  permit  will  not  be 
considered  a  new  application.  An 
appropriate  fee  may  be  charged  for 
issuance  of  the  replacement  permit. 

(j)  Transfer.  Permits  issued  imder  this 
part  are  not  transferable  or  assignable.  A 
permit  is  vahd  only  for  the  vessel  and 
owner  to  whom  it  is  issued. 

(k)  Change  in  application 
information.  WitMn  15  days  after  a 
change  in  the  information  contained  in 
an  application  submitted  under  this 
section,  a  written  notice  of  the  change 
must  be  submitted  to  the  Regional 
Director.  If  the  written  notice  of  the 
change  in  information  is  not  received  by 
the  Regional  Director  within  15  days, 
the  permit  is  void. 

(l)  Alteration.  Any  permit  that  has 
been  altered,  erased,  or  mutilated  is 
invahd. 

(m)  Display.  Any  permit  issued  under 
this  part  must  be  maintained  in  legible 
condition  and  displayed  for  inspection 
upon  request  by  any  authorized  officer. 

(n)  Sanctions.  Procedures  governing 
enforcement-related  permit  sanctions 
and  denials  are  found  at^ subpart  D  of  15 
CFR  part  904. 

(o)  Limited  access  American  lobster 
permit  renewal.  To  renew  or  apply  for 
a  limited  access  American  lobster 
permit  in  1995  and  thereafter,  a 
completed  application  must  be  received 
by  the  Regional  Director  by  December 
31  of  the  year  before  the  permit  is 
needed.  For  example,  to  receive  a 
limited  access  American  lobster  permit 
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for  1996,  vessel  owners  must  apply  by 
December  31, 1995.  Failure  to  renew  a 
limited  access  American  lobster  permit 
in  any  year  bars  the  renewal  of  the 
permit  in  subsequent  years. 

(р)  Abandonment  or  voluntary 
relinquishment  of  limited  access 
American  lobster  permits.  If  a  vessel’s 
Umited  access  American  lobster  permit 
is  volimtarily  relinquished  to  the 
Regional  Director,  or  abandoned 
through  failure  to  renew  or  otherwise, 
no  limited  access  American  lobster 
permit  may  be  re-issued  or  renewed 
based  on  that  vessel’s  history  or  to  any 
vessel  relying  on  that  vessel’s  history. 

§  649.5  Operator  permits. 

(a)  General.  Any  operator  of  a  vessel 
issued  a  Federal  limited  access 
American  lobster  permit  under  §  649.4, 
or  any  operator  of  a  vessel  fishing  for, 
in  possession  of,  or  landing  American 
lobsters  in  or  from  the  EEZ;  except 
party,  charter,  and  dive  boats  that 
possess  on  board  six  or  fewer  American 
lobsters  per  person  aboard  the  vessel, 
recreational  vessels,  and  vessels  that 
fish  exclusively  in  state  waters  for 
American  lobsters;  must  carry  on  board 
a  valid  operator’s  permit  issued  imder 
this  part. 

(b)  Operator  application.  Applicants 
for  a  permit  under  this  section  must 
submit  a  completed  permit  application 
on  an  appropriate  form  obtained  from 
the  Regional  Director.  The  application 
must  signed  by  the  applicant  and 
submitted  to  the  Regional  Director  at 
least  30  days  prior  to  the  date  on  which 
the  applicant  desires  to  have  the  permit 
made  effective.  The  Regional  Director 
will  notify  the  appUcant  of  any 
deficiency  in  the  application,  pursuant 
to  this  section. 

(с)  Condition.  Vessel  operators  who 
apply  for  an  operator’s  permit  vmder 
tUs  section  must  agree  as  a  condition  of 
this  permit  that  the  operator  and 
vessel’s  fishing,  catch,  crew  size,  and 
pertinent  gear  (without  regard  to 
whether  such  fishing  occurs  in  the  EEZ 
or  landward  of  the  EEZ,  and  without 
regard  to  where  such  fish  or  gear  are 
possessed,  taken,  or  landed),  are  subject 
to  all  requirements  of  this  part  while 
fishing  in  the  EEZ  or  on  board  a  vessel 
permitted  imder  §  649.4.  The  vessel  and 
all  such  fishing,  catch,  and  gear  will 
remain  subject  to  all  applicable  state  or 
local  requirements.  Further,  such 
operators  must  agree  as  a  condition  of 
this  permit  that  if  the  permit  is 
suspended  or  revoked  pursuant  to  15 
CFR  part  904,  the  operator  cannot  be  on 
board  any  fishing  vessel  issued  a 
Federal  Fisheries  Permit  or  any  vessel 
subject  to  Federal  fishing  regulations 
while  the  vessel  is  at  sea  or  engaged  in 


offloading.  If  a  requirement  of  this  part 
and  a  management  measure  required  by 
state  or  local  law  differ,  any  operator 
issued  a  permit  under  this  part  must 
comply  with  the  more  restrictive 
reouirement. 

(d)  Information  requirements.  An 
applicant  must  provide  at  least  all  the 
following  information  and  any  other 
information  required  by  the  Regional 
Director:  Name,  mailing  address,  and 
telephone  number:  date  of  birth;  hair 
color:  eye  color;  height;  weight;  social 
security  number  (optional)  and 
signature  of  the  applicant.  "The  applicant 
must  also  provide  two  color  passport- 
size  photographs. 

(e)  Fees.  The  Regional  Director  may 
charge  a  fee  to  recover  the 
administrative  expense  of  issuing  a 
permit  required  under  this  section.  The 
amount  of  the  fee  is  calculated  in 
accordance  with  the  procedures  of  the 
NOAA  Financial  Handbook  for 
determining  the  administrative  costs  of 
each  specied  product  or  service.  The  fee 
may  not  exceed  such  costs  and  is 
specified  with  each  application  form. 
The  appropriate  fee  must  accompany 
each  application;  if  it  does  not,  the 
application  will  be  considered 
incomplete  for  purposes  of  paragraph  (f) 
of  this  section. 

(f)  Issuance.  Except  as  pro\ided  in 
subpart  D  of  15  CFR  part  904,  the 
Regional  Elirector  shall  issue  an 
operator’s  permit  within  30  days  of 
receipt  of  a  completed  application  if  the 
criteria  specified  herein  are  met.  Upon 
receipt  of  an  incomplete  or  improperly 
executed  application,  the  Regional 
Director  will  notify  the  appUcant  of  the 
deficiency  in  the  application.  If  the 
applicant  fails  to  correct  the  deficiency 
within  30  days  following  the  date  of 
notification,  the  application  will  be 
considered  abandoned. 

(g)  Expiration.  A  Federal  operator 
permit  must  be  renewed  annually,  and 
unless  renewed  will  expire  upon  the 
renewal  date  specified  in  the  permit. 

(h)  Duration.  A  permit  is  valid  until 
it  is  revoked,  suspended,  or  modified 
under  15  CFR  part  904,  or  otherwise 
expires,  or  the  applicant  has  failed  to 
report  a  change  in  the  information  on 
the  permit  application  to  the  Regional 
Director  as  specified  in  paragraph  (k)  of 
this  section. 

(i)  Replacement.  Replacement 
permits,  for  otherwise  valid  permits, 
may  be  issued  by  the  Regional  Director 
when  requested  in  writing  by  the 
appUcant,  stating  the  need  for 
replacement  and  the  Federal  operator 
permit  number  assigned.  An  appUcant 
for  a  replacement  permit  must  also 
provide  two  color  passport  size  photos 
of  the  appUcant.  An  application  for  a 


replacement  permit  will  not  be 
considered  a  new  appUcation.  An 
appr^riate  fee  may  be  charged. 

(j)  Transfer.  Permits  issued  under  this 
part  are  not  transferable  or  assignable.  A 
permit  is  vaUd  only  for  the  person  to 
whom  it  is  issued. 

(k)  Change  in  application 
information.  Notice  of  a  change  in  the 
permit  holder’s  name,  address,  or 
telephone  number  must  be  submitted  in 
writing  to,  and  received  by,  the  Regional 
Director  within  15  days  of  the  change  in 
information.  If  written  notice  of  the 
chemge  in  information  is  not  received  by 
the  Regional  Director  within  15  days, 
the  permit  is  void. 

(l)  Alteration.  Any  permit  that  has 
been  altered,  erased,  or  mutilated  is 
invalid. 

(m)  Display.  Any  permit  issued  under 
this  part  must  be  maintained  in  legible 
condition  and  displayed  for  inspection 
upon  request  by  any  authorized  officer. 

(n)  Sanctions.  Vessel  operators  with 
suspended  or  revoked  permits  may  not 
be  on  board  a  Federally  permitted 
fishing  vessel  in  any  capacity  while  the 
vessel  is  at  sea  or  engaged  in  offloading. 
Procedures  governing  enforcement 
related  permit  sanctions  and  denials  are 
found  at  subpart  D  of  15  CFR  part  904. 

(o)  Vessel  owner  responsibility.  Vessel 
owners  are  responsible  for  ensuring  that 
their  vessels  are  operated  by  an 
individual  with  a  valid  operator’s 
permit  issued  under  this  section. 

§  649.6  Dealer  permits. 

(a)  All  dealers  must  have  been  issued 
and  have  in  their  possession  a  valid 
permit  issued  under  this  part. 

(b)  Dealer  application.  Applicants  for 
a  permit  under  this  section  must  submit 
a  completed  application  on  an 
appropriate  form  provided  by  the 
Regional  Director.  The  application  must 
be  signed  by  the  applicant  and 
submitted  to  the  Regional  Director  at 
least  30  days  before  the  date  upon 
which  the  applicant  desires  to  have  the 
permit  made  effective.  'The  Regional 
Director  will  notify  the  applicant  of  any 
deficiency  in  the  application  pursuant 
to  this  section. 

(c)  Information  requirements. 
Applications  must  contain  at  least  the 
following  information  and  any  other 
information  required  by  the  Regional 
Director:  Company  name,  place(s)  of 
business,  mailing  address(es)  and 
telephone  number(s);  owner’s  neune; 
dealer  permit  number  (if  a  renewal);  and 
name  and  signature  of  the  person 
responsible  for  the  truth  and  accuracy  of 
the  report.  If  the  dealer  is  a  corporation, 
a  copy  of  the  certificate  of  incorporation 
must  be  included  with  the  appUcation. 

If  a  partnership,  a  copy  of  the 
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Partnership  Agreement  and  the  names 
and  addresses  of  all  partners  must  be 
included  with  the  application. 

(d)  Fees.  The  Regional  Director  may 
charge  a  fee  to  recover  the 
administrative  expense  of  issuing  a 
permit  required  under  this  section.  The 
amount  of  the  fee  is  calculated  in 
accordance  with  the  procedures  of  the 
NOAA  Finance  Handbook  for 
determining  the  administrative  costs  of 
each  special  product  or  service.  The  fee 
may  not  exceed  such  costs  and  is 
specified  with  each  application  form. 

The  appropriate  fee  must  accompany 
each  application;  if  it  does  not,  the 
application  will  be  considered 
incomplete  for  purposes  of  paragraph  (e) 
of  this  section. 

(e)  Issuance.  Except  as  provided  in 
subpart  D  of  15  CFR  part  904,  the 
Regional  Director  will  issue  a  permit  at 
any  time  during  the  fishing  year  to  an 
applicant  unless  the  applicant  has  failed 
to  submit  a  completed  application.  An 
application  is  complete  when  all 
requested  forms,  information,  and 
documentation  have  been  received  and 
the  applicant  has  submitted  all 
applicable  reports  specified  in 

§  649.7(a).  Upon  receipt  of  an 
incomplete  or  improperly  executed 
application,  the  Regional  Director  will 
notify  the  applicant  of  the  deficiency  in 
the  application.  If  the  applicant  fails  to 
correct  the  deficiency  within  30  days 
following  the  date  of  notification,  the 
application  will  be  considered 
abandoned. 

(f)  Expiration.  A  Federal  dealer  permit 
must  be  renewed  annually,  and  unless 
renewed  will  expire  upon  the  renewal 
date  specified  in  the  permit. 

(g)  Lhiration.  A  permit  is  valid  until  it 
is  revoked,  suspended,  or  modified 
under  15  CFR  part  904,  or  otherwise 
expires,  or  ownership  changes,  or  the 
applicant  has  failed  to  report  any 
chmge  in  the  information  on  the  permit 
application  to  the  Regional  Director  as 
required  by  paragraph  (j)  of  this  section. 

(h)  Replacement.  Replacement 
permits,  for  otherwise  valid  permits, 
may  be  issued  by  the  Regional  Director 
when  requested  in  writing  by  the 
applicant,  stating  the  need  for 
replacement  and  the  Federal  dealer 
permit  number  assigned.  An  application 
for  a  replacement  permit  will  not  be 
considered  a  new  application.  An 
apprrariate  fee  may  be  charged. 

(i)  Transfer.  Permits  issued  under  this 
part  are  not  transferable  or  assignable.  A 
permit  is  valid  only  for  the  person,  or 
other  business  entity,  to  which  it  is 
issued. 

(j)  Change  in  application  information. 
Within  15  days  after  a  change  in  the 
information  contained  in  an  application 


submitted  under  this  section,  a  written 
report  of  tfie  change  must  be  submitted 
to,  and  received  by,  the  Regional 
Director.  If  written  notice  of  the  change 
in  information  is  not  received  by  the 
Regional  Director  within  15  days,  the 
permit  is  void. 

(k)  Alteration.  Any  permit  that  has 
been  altered,  erased,  or  mutilated  is 
invalid. 

(l)  Display.  Any  permit,  or  a  valid 
duplicate  thereof,  issued  under  this  part 
must  be  maintained  in  legible  condition 
and  displayed  for  inspection  upon 
request  by  any  authorized  officer. 

(m)  Feaeral  versus  state  requirements. 
If  a  requirement  of  this  part  differs  from 
a  fisheries  management  measure 
required  by  state  law,  any  dealer  issued 
a  Federal  dealer  permit  must  comply 
with  the  more  restrictive  requirement. 

(n)  Sanctions.  Procedures  governing 
enforcement-related  permit  sanctions 
and  denials  are  found  at  subpart  D  of  15 
CFR  part  904. 

§  649.7  Recordkeeping  and  reporting. 

(a)  Dealers — (1)  Weekly  report. 

Dealers  must  send  a  report  of  lobster 
purchases  by  mail  to  the  Regional 
Director,  or  official  designee,  on  a 
weekly  basis,  on  forms  supplied  by  or 
approved  by  the  Regional  Director.  If 
authorized  in  writing  by  the  Regional 
Director,  dealers  may  submit  reports 
electronically  or  through  other  media. 
The  following  information,  and  any 
other  information  required  by  the 
Regional  Director,  must  be  provided: 
Name  and  mailing  address  of  dealer; 
dealer  number;  name  and  permit 
number  of  the  vessels  from  which 
lobsters  are  landed  or  received;  dates  of 
purchases;  pounds;  price;  and  port 
landed.  If  no  lobsters  are  purchased 
during  the  week,  a  report  so  stating 
must  be  submitted. 

(2)  Inspection.  Upon  request  by  an 
authorize  officer,  or  by  an  employee  of 
NMFS  designated  by  the  Regional 
Director  to  make  such  inspections,  the 
dealer  must  make  immediately  available 
for  inspection  copies  of  the  required 
reports  that  have  been  submitted,  or 
should  have  been  submitted,  and  the 
records  upon  which  the  reports  were 
based. 

(3)  Record  retention.  Copies  of 
reports,  and  records  upon  which  the 
reports  were  based,  must  be  retained 
and  available  for  review  for  1  year  after 
the  date  of  the  last  entry  on  the  report. 
The  dealer  shall  retain  such  reports  and 
records  at  its  principal  place  of 
business. 

(4)  Submitting  reports.  Reports  must 
be  received  or  postmarked,  if  mailed, 
within  3  days  after  the  end  of  each 
reporting  week.  Each  dealer  will  be  sent 


forms  and  instructions,  including  the 
address  to  which  to  submit  reports, 
shortly  after  receipt  of  a  dealer  permit. 

If  no  lobsters  are  purchased  during  a 
week,  a  report  so  stating  must  be 
submitted. 

(b)  Vessel  owners — (1)  Fishing  log 
reports.  The  owner  of  any  vessel 
holding  a  Federal  American  lobster 
permit  imder  §  649.4  shall  maintain,  on 
board  the  vessel,  and  submit  an  accurate 
daily  fishing  log  report  for  all  fishing 
trips  regardless  of  species  fished  for  or 
taken,  on  forms  supplied  by  or  approved 
by  the  Regional  Director.  At  least  the 
following  information,  and  any  other 
information  required  by  the  Regional 
Director,  must  be  provided:  Vessel 
name;  U.S.  Coast  Guard  (USCG) 
documentation  number  (or  state 
registration  number  if  undocumented); 
permit  number;  date/time  sailed;  date/ 
time  landed;  trip  type;  number  of  crew; 
gear  fished;  quantity  and  size  of  gear; 
mesh/ring  size;  chart  area  fished; 
average  depth;  latitude/longitude  (or 
loran  station  and  bearings);  total  hauls 
per  area  fished;  average  tow  time 
duration;  pounds,  by  species  of  all 
species  landed  and  discarded;  dealer 
permit  number;  dealer  name;  date  sold; 
port  and  state  landed;  and  vessel 
operator’s  name,  signature,  and  operator 
permit  number. 

(2)  When  to  fill  in  the  log.  Such  log 
reports  must  be  filled  in,  except  for 
information  required  but  not  yet 
ascertainable,  l^fore  ofiloading  has 
begun.  At  the  end  of  a  fishing  trip  all 
information  in  paragraph  (b)(1)  of  this 
section  must  be  fill^  in  for  each  fishing 
trip  before  starting  the  next  fishing  trip. 

(3)  Inspection.  Owners  and  operators 
shall,  immediately  upon  request,  make 
the  fishing  log  reports  currently  in  use 
or  to  be  submitted  available  for 
inspection  by  an  authorized  officer,  or 
an  employee  of  the  NMFS  designated  by 
the  Regional  Director  to  make  such 
inspections,  at  any  time  during  or  after 
a  trip. 

(4)  Record  retention.  Copies  of  fishing 
log  reports  must  be  retained  and 
available  for  review  for  1  year  after  the 
date  of  the  last  entry  on  the  report. 

(5)  Submitting  reports.  Fishing  log 
reports  must  be  received  or  postmarked, 
if  mailed,  within  15  days  after  the  end 
of  each  reporting  month.  Each  owner 
will  be  sent  forms  and  instructions, 
including  the  address  to  which  to 
submit  reports,  shortly  after  receipt  of  a 
Federal  Fisheries  Permit.  If  no  fishing 
trip  is  made  during  a  month,  a  report  so 
stating  must  be  submitted. 

§649.8  Vessel  Identification. 

(a)  Vessel  name.  Each  fishing  vessel 
subject  to  this  part  and  that  is  over  25 
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ft  (7.6  m)  in  length  must  display  its 
name  on  the  port  and  starboard  sides  of 
its  bow  and,  if  possible,  on  its  stem. 

(b)  Official  number,  ^ch  fishing 
vessel  subject  to  this  part  that  is  over  25 
ft  (7.6  m)  in  length  must  display  its 
official  number  on  the  port  and 
starboard  sides  of  its  deckhouse  or  hull, 
and  on  an  appropriate  weather  deck,  so 
as  to  be  visible  from  above  by 
enforcement  vessels  and  aircraft.  The 
official  number  is  the  U.S.  Coast  Guard 
documentation  number  or  the  vessel’s 
state  registration  number  for  vessels  not 
required  to  be  documented  under 
chapter  123  of  title  46  U.S.C. 

(c)  Numera}s..The  official  niunber 
must  be  permanently  affixed  in 
contrasting  block  Arabic  numerals  at 
least  18  inches  (45.7  cm)  in  height  for 
vessels  over  65  ft  (19.8  m),  emd  at  least 
10  inches  (25.4  cm)  in  height  for  all 
other  vessels  over  25  ft  (7.6  m)  in  length. 

(d)  Duties  of  owner  and  operator.  The 
owner  and  operator  of  each  vessel 
subject  to  this  part  shall:  (1)  Keep  the 
vessel  name  and  official  number  clearly 
legible  and  in  good  repair;  and 

(2)  Ensiue  that  no  part  of  the  vessel, 
its  rigging,  its  fishing  gear,  or  any  other 
object  obstructs  the  view  of  the  official 
number  from  an  enforcement  vessel  or 
aircraft. 

§  649.9  Prohibitions. 

(а)  In  addition  to  the  general 
prohibitions  specified  in  §  620.7  of  this 
chapter,  it  is  unlawful  for  any  person 
owning  or  operating  a  vessel  issued  a 
limited  access  American  lobster  permit 
under  §  649.4  to  do  any  of  the  following: 

(1)  Retain  on  board,  land,  or  possess  at 
or  after  landing,  American  lobsters  that 
fails  to  meet  the  carapace  length 
standard  specified  in  §  649.20(b).  All 
American  lobsters  will  be  subject  to 
inspection  and  enforcement,  up  to  and 
including  the  time  when  a  dealer 
receives  or  possesses  American  lobsters 
for  a  commercial  purpose. 

(2)  Retain  on  board,  land  or  possess 
any  American  lobster  or  parts  thereof  in 
violation  of  the  mutilation  standards 
specified  in  §  649.20(c). 

(3)  Retain  on  board,  possess,  or  land 
any  berried  female  American  lobster 
specified  in  §  649.20(d). 

(4)  Remove  eggs  from  any  berried 
female  American  lobster,  or  to  possess 
or  land  any  such  lobster  from  which 
eggs  have  been  removed. 

(5)  Retain  on  board,  land  or  possess 
any  V-notched  female  American  lobsters 
throughout  the  range  of  the  stock. 

(б)  Possess,  deploy,  haul,  harvest 
lobster  from,  or  carry  aboard  a  vessel 
any  gear  not  identified,  marked,  vented, 
and  panelled  in  accordance  w'ith  the 
requirements  specified  in  §649.21. 


(7)  Fail  to  comply  in  an  accurate  and 
timely  fashion  with  the  log  report, 
reporting,  record  retention,  inspection, 
and  other  requirements  of  §  649.7(b). 

(8)  Fish  for,  possess,  or  land  American 
lobsters  imless  the  operator  of  the  vessel 
has  been  issued  an  operator’s  permit 
under  §  649.5,  and  the  permit  is  on 
board  the  vessel  and  is  valid. 

(9)  Fail  to  report  to  the  Regional 
Director  within  15  days  any  change  in 
the  information  contained  in  the  permit 
application  as  required  under  §  649.4(k) 
or  §  649.5(k). 

(10)  Make  any  false  statement  in 
connection  with  an  application  under 
§649.4  or  §649.5. 

(11)  Fail  to  affix  and  maintain 
permanent  markings  as  required  by 
§649.8. 

(12)  Sell,  transfer,  or  barter  or  attempt 
to  sell,  transfer,  or  barter  to  a  dealer  any 
American  lobsters  unless  the  dealer  has 
a  valid  Federal  Dealer’s  Permit  issued 
under  §  649.6. 

(13)  Land,  offload,  remove,  or 
otherwise  transfer:  or  attempt  to  land, 
offload,  remove,  or  otherwise  transfer 
American  lobsters  or  fish  from  one 
vessel  to  another  vessel. 

(b)  In  addition  to  the  prohibitions 
specified  in  paragraph  (a)  of  this 
section,  it  is  unlawful  for  any  person 
owning  or  operating  a  vessel  with  a 
Category  A  American  lobster  permit  as 
described  under  §  649.4(a)(5)(i)  to  do 
any  of  the  following:  (1)  Land  or  possess 
on  board  the  vessel  more  than  the 
possession  limit  specified  in  §  649.22. 

(2)  Land  or  possess  on  board  the 
vessel  more  than  100  American  lobsters 
in  any  one  calendar  day. 

(c)  In  addition  to  the  prohibitions 
specified  in  paragraph  (a)  of  this 
section,  it  is  unlawful  for  any  person 
owning  or  operating  a  vessel  with  a 
Category  B  American  lobster  permit  as 
described  under  §  649.4(a)(5)(ii),  to 
land,  or  possess  on  board  the  vessel, 
American  lobsters  in  excess  of  the 
Category  B  possession  limit  established 
according  to  the  publication  of  an 
interim  final  rule  in  accordance  with  the 
process  under  §  649.22(c). 

(d)  In  addition  to  the  prohibitions 

.  specified  in  paragraphs  (a),  (b),  and  (c) 
of  this  section,  it  is  unlawful  for  any 
person  owning  or  operating  a  vessel  that 
has  not  been  issued  a  limited  access 
American  lobster  permit  as  described 
under  §  649.4(a),  to  do  any  of  the 
following:  (1)  Possess  on  board  a  vessel 
or  land  American  lobsters  harvested  in 
or  from  the  FEZ  unless  the  vessel  is  a 
peuty/charter  or  dive  boat  and  there  are 
six  or  fewer  American  lobsters  per 
person  on  such  boats  and  the  lobsters 
are  not  sold,  traded  or  bartered. 

(2)  [Reserved] 


(e)  In  addition  to  the  general 
prohibitions  specified  in  §  620.7  of  this 
chapter  and  the  prohibitions  specified 
in  paragraphs  (a),  (b)  and  (c)  of  this 
section,  it  is  imlawful  for  any  person  to 
do  any  of  the  following:  (1)  Possess  on 
board  a  vessel  or  land  American  lobsters 
unless:  (i)  The  American  lobsters  were 
harvested  by  a  vessel  that  has  been 
issued  and  carries  on  board  a  valid 
limited  access  American  lobster  permit 
under  §649.4;  or 

(ii)  The  American  lobsters  were 
harvested  by  a  vessel  without  a  Federal 
American  lobster  permit  and  that  fishes 
for  American  lobsters  exclusively  in 
state  waters:  or 

(iii)  The  American  lobsters  were 
harvested  by  a  party/charter  or  dive 
vessel  that  possesses  six  or  fewer 
American  lobsters  not  intended  for 
trade,  barter  or  sale  per  person  aboard 
the  vessel. 

(2)  Sell,  barter  or  trade,  or  otherwise 
transfer,  or  attempt  to  sell,  barter  or 
trade,  or  otherwise  transfer,  for  a 
commercial  purpose,  any  American 
lobsters  from  a  vessel  unless  the  vessel 
has  been  issued  a  valid  Federal  limited 
access  American  lobster  permit  under 

§  649.4,  or  the  American  lobsters  were  . 
harvested  by  a  vessel  without  a  Federal 
American  lobster  permit  that  fishes  for 
American  lobsters  exclusively  in  state 
waters; 

(3)  Land,  offload,  cause  to  be 
offloaded,  sell,  or  transfer,  or  attempt  to 
land,  offload,  cause  to  be  offloaded,  sell 
or  transfer  American  lobsters  from  a 
fishing  vessel  issued  a  Federal  limited 
access  American  lobster  permit, 
whether  on  land  or  at  sea,  as  an  owner 
or  operator,  without  accurately 
preparing  and  submitting,  in  a  timely 
fashion,  the  documents  required  by 
§649.7. 

(4)  Land,  offload,  cause  to  be 
offloaded,  sell,  or  transfer,  or  attempt  to 
land,  offload,  cause  to  be  offloaded,  sell 
or  transfer;  American  lobsters  harvested 
in  or  from  the  EEZ  whether  on  land  or 
at  sea,  as  an  owner  or  operator,  without 
accurately  preparing  and  submitting,  in 
a  timely  fashion,  the  documents 
required  by  §  649.7,  unless  American 
lobsters  were  harvested  by  a  party/ 
charter  or  dive  vessel  that  possesses  six 
or  fewer,  per  person  aboard  the  vessel, 
American  lobsters  not  intended  for  sale, 
trade,  or  barter. 

(5)  Purchase  or  receive  American 
lobsters,  or  attempt  to  purchase  or 
receive  American  lobsters,  whether  on 
land  or  at  sea,  as  a  dealer  without 
accurately  preparing,  submitting  and 
retaining,  in  a  timely  fashion,  the 
documents  req^uired  by  §  649.7; 

(6)  Land,  offload,  remove,  or 
otherwise  transfer,  or  attempt  to  land, 
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offload,  remove  or  otherwise  transfer, 
American  lobsters  from  one  vessel  to 
another  imless  the  American  lobsters 
were  harvested  by  a  vessel  without  a 
Federal  American  lobster  permit  and 
that  fishes  for  American  lobsters 
exclusively  in  state  waters; 

(7)  Purchase,  possess,  or  receive  for  a 
commercial  piirpose,  or  attempt  to 
purchase,  possess,  or  receive  for  a 
commercial  purpose,  as,  or  in  the 
capacity  of,  a  dealer,  American  lobsters 
taken  from  a  fishing  vessel,  imless  in 
possession  of  a  valid  dealer’s  permit 
issued  under  §  649.6; 

(8)  Purchase,  possess,  or  receive  for 
commercial  purposes,  or  attempt  to 
purchase  or  receive  for  commercial 
purposes,  American  lobsters  caught  by  a 
vessel  other  than  one  issued  a  valid 
Federal  limited  access  American  lobster 
permit  under  §  649.4,  unless  the 
American  lobsters  were  harvested  by  a 
vessel  without  a  Federal  American 
lobster  permit  and  that  fishes  for 
American  lobsters  exclusively  in  state 
waters; 

(9)  Purchase,  possess  or  receive  for 
commercial  purpose  from  a  vessel  or 
attempt  to  purchase,  possess  or  receive 
for  commercial  purposes,  American 
lobsters  fitim  a  vessel  in  excess  of  any 
possession  or  landing  limit  applicable  to 
such  vessel  imder  §  649.22. 

(10)  To  be,  or  act  as,  an  operator  of  a 
vessel  fishing  for  or  possessing 
American  lobsters  in  or  from  the  FEZ, 
or  issued  a  Federal  American  lobster 
permit  under  §  649.4,  without  having 
been  issued  and  possessing  a  valid 
operator’s  permit  issued  under  §  649.5. 

(11)  Assault,  resist,  oppose,  impede, 
harass,  intimidate,  or  interfere  with 
either  a  NMFS-approved  observer 
aboard  a  vessel,  or  an  authorized  officer 
conducting  any  search,  inspection, 
investigation,  or  seizure  in  connection 
with  enforcement  of  this  part; 

(12)  Make  any  false  statement,  oral  or 
written,  to  an  authorized  officer, 
concerning  the  taking,  catching, 
harvesting,  landing,  purchase,  sale,  or 
transfer  of  any  American  lobsters; 

(13)  Make  any  false  statement  on  any 
report  required  to  be  submitted  or 
maintained  under  §  649.7;  or 

(14)  Violate  any  provision  of  this  part, 
the  Magnuson  Act,  or  any  regulation, 
permit,  or  notification  issued  under  the 
Magnuson  Act  or  these  regulations. 

(15)  Possess  or  land  any  American 
lobsters  harvested  in  or  from  the  EEZ  in 
violation  of  §  649.20. 

(f)  Any  person  possessing,  or  landing 
American  lobsters  at  or  prior  to  the  time 
when  those  American  lobsters  are 
landed,  or  are  received  or  possessed  by 
a  dealer,  is  subject  to  all  of  the 
prohibitions  specified  in  paragraphs  (a). 


(b)  and  (c)  of  this  section,  unless  the 
American  lobsters  were  harvested  by  a 
vessel  without  a  Federal  American 
lobster  permit  and  that  fishes  for 
American  lobsters  exclusively  in  state 
waters  or  are  from  a  party/charter  or 
dive  vessel  that  possesses  or  possessed 
six  or  fewer  American  lobsters  per 
person  aboard  the  vessel  and  the 
lobsters  are  not  intended  for  sale,  trade, 
or  barter. 

(g)  Presumption.  American  lobsters 
that  are  possessed,  or  landed  at  or  prior 
to  the  time  when  the  American  lobsters 
are  received  by  a  dealer,  or  American 
lobsters  that  are  possessed  by  a  dealer, 
are  presumed  to  be  harvested  from  the 
EEZ.  A  preponderance  of  all  submitted 
evidence  that  such  American  lobsters 
were  harvested  by  a  vessel  without  a 
Federal  American  lobster  permit  and 
fishing  exclusively  for  American 
lobsters  in  state  waters  will  be  sufficient 
to  rebut  the  presumption. 

(h)  The  possession  of  egg-bearing 
female  American  lobsters,  V-notched 
female  American  lobsters,  or  American 
lobsters  that  are  smaller  than  the 
minimum  size  set  forth  in  §  649.20(b), 
will  be  prima  facie  evidence  that  such 
American  lobsters  were  taken  or 
imported  in  violation  of  these 
regulations.  Evidence  that  such 
American  lobsters  were  harvested  by  a 
vessel  not  holding  a  permit  under  this 
part  and  fishing  exclusively  within  state 
or  foreign  waters  will  be  sufficient  to 
rebut  the  presumption. 

§  649.1 0  Facilitation  of  enforcement 

See  §  620.8  of  this  chapter. 

§649.11  Penalties. 

See  §  620.9  of  this  chapter. 

Subpart  B — Management  Measures 

§  649.20  Minimum  size  and  landing 
requirements. 

(a)  Condition.  By  being  issued  a 
Federal  limited  access  American  lobster 
permit,  the  vessel  owner  is  subject  to  all 
measures  in  this  subpart  regardless  of 
where  American  lobsters  were 
harvested. 

(b)  Carapace  length.  (1)  The  minimum 
carapace  length  for  all  American 
lobsters  harvested  in  or  from  the  EEZ  is 
3V4  inches  (8.26  cm). 

(2)  The  minimum  carapace  length  for 
all  American  lobsters  landed,  harvested, 
or  possessed  at  or  after  landing  by 
vessels  issued  a  Federal  American 
lobster  permit,  is  3V4  inches  (8.26  cm). 

(c)  Mutilation.  (1)  It  is  unlawful  for 
any  person  to  remove  meat  or  any  body 
appendage  from  any  American  lobster 
harvested  in  or  from  the  EEZ  before 
landing,  or  to  have  in  possession  on 


board  any  American  lobster  part  other 
than  whole  lobsters. 

(2)  It  is  unlawful  for  any  owner, 
operator  or  person  aboard  a  vessel 
issued  a  Federal  American  lobster 
permit  to  remove  meat  or  any  body 
appendage  from  any  American  lobster 
before  landing,  or  to  have  in  possession 
on  board  any  American  lobster  part 
other  than  whole  lobsters. 

(d)  Berried  females.  (1)  Any  berried 
female  American  lobster  harvested  in  or 
from  the  EEZ  must  be  returned  to  the 
sea  immediately. 

(2)  Any  berried  female  American 
lobster  harvested  or  possessed  by  a 
vessel  issued  a  Federal  American  lobster 
permit  must  be  returned  to  the  sea 
immediately. 

(e)  Scrubbing.  (1)  No  person  may 
remove  extruded  eggs  attached  to  the 
abdominal  appendages  from  any  female 
American  lobster  harvested  on  or  from 
the  EEZ. 

(2)  No  owner,  operator  or  person 
aboard  a  vessel  issued  a  Federal 
American  lobster  permit  may  remove 
extruded  eggs  attached  to  the  abdominal 
appendages  from  any  female  American 
lobster. 

§  649.21  Gear  Identification  and  marking, 
escape  vent,  and  ghost  panel  requirements. 

(a)  Identification.  All  lobster  gear 
deployed  in  the  EEZ  or  possessed  by  a 
person  whose  vessel  is  permitted  for 
fishing  in  the  EEZ,  and  not  permanently 
attached  to  the  vessel,  must  be  legibly 
and  indelibly  marked  with  one  of  the 
following  codes  of  identification:  (1)  A 
number  assigned  by  the  Regional 
Director;  and/or 

(2)  Whatever  positive  identification 
marking  is  required  by  the  vessel’s 
home-port  state. 

(b)  Marking.  In  the  areas  of  the  EEZ 
described  in  paragraph  (b)(4)  of  this 
section,  lobster  pot  trawls  are  to  be 
marked  as  follows:  (1)  Lobster  pot  trawls 
of  three  or  fewer  pots  must  be  marked 

,  with  a  single  buoy. 

(2)  Lobster  pot  trawls  consisting  of 
more  than  three  pots  must  have  a  radar 
reflector  and  a  single  flag  or  pennant  on 
the  westernmost  end  (marking  the  half 
compass  circle  from  magnetic  south 
through  west  to  and  including  north), 
while  the  easternmost  end  (meaning  the 
half  compass  circle  firom  magnetic  north 
through  east  to  and  including  south)  of 
an  American  lobster  trawl  must  be 
marked  with  a  radar  reflector  only. 
Standard  tetrahedral  comer  radar 
reflectors  (see  Figure  1  of  this  part)  of  at 
least  8  inches  (20.32  cm)  (both  in  height 
and  width  and  made  from  metal)  must 
be  employed. 

(3)  No  American  lobster  pot  trawl 
shall  exceed  1.5  nautical  miles  (2.78 
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km)  in  length  as  measured  from  buoy  to 
buoy. 

(4)  Gear  marking  requirements  apply 
in  the  following  areas:  (i)  Gulf  of  Maine 
gear  area.  All  waters  of  the  EEZ  north 
of  42‘’20'  N.  latitude  seaward  of  a  line 
drawn  12  nautical  miles  (22.2  km)  from 
the  basehr.e  of  the  territorial  sea; 

(ii)  Geoiges  Bank  Gear  Area.  All 
waters  of  the  EEZ  south  of  42®20'  N. 
latitude  and  east  of  70®00'  W.  longitude 
or  the  outer  boundary  of  the  territorial 
sea,  whichever  lies  farther  east; 

(iii)  Southern  New  England  Gear 
Area.  All  waters  of  the  EEZ  west  of 
yo^OO'  W.  longitude,  east  of  71*30'  W. 
longitude  at  a  depth  greater  than  25 
fathoms  (45.72  m);  and 

(iv)  Mid-Atlantic  Gear  Area.  All 
waters  of  the  EEZ,  west  of  71*30'  W. 
longitude  and  north  of  36*33'  N.  latitude 
at  a  depth  greater  than  40  fathoms 
(73.15  m). 

(c)  Escape  vents.  All  American  lobster 
traps  deployed  in  the  EEZ  or  possessed 
by  a  person  whose  vessel  is  permitted 
for  fishing  in  the  EEZ,  as  specified 
imder  §  649.4,  must  be  constructed  to 
include  one  of  the  following  escape 
vents  in  the  parlor  section  of  the  trap. 
The  vent  must  be  located  in  such  a 
manner  that  it  would  not  be  blocked  or 
obstructed  by  any  portion  of  the  trap, 
associated  gear,  or  the  sea  floor  in 
normal  use. 

(1)  The  specifications  for  escape  vents 
are  as  follows: 

(1)  A  rectangular  portal  with  an 
unobstructed  opening  not  less  than  V/n 
inches  (4.76  cm)  by  5%  inches  (14.61 
cm); 

(ii)  Two  circular  portals  with 
imobstnicted  openings  not  less  than  2^8 
inches  (6.03  cm)  in  diameter. 

(2)  The  Regional  Director  may,  at  the 
request  of,  or  after  consultation  with, 
the  Lobster  Oversight  Committee  of  the 
Council,  approve,  and  pubUsh  in  the 
Federal  Register  any  other  type  of 
acceptable  escape  vent  that  the  Regional 
Director  finds  to  be  consistent  with 
paragraphs  (c)(1)  (i)  and  (ii)  of  this 
section. 

(d)  Ghost  panel.  Lobster  traps  not 
constructed  entirely  of  wood  must 
contain  a  ghost  panel. 

(1)  The  specifications  of  this 
requirement  are  as  follows; 

(i)  The  opening  to  be  covered  by  the 
ghost  panel  must  be  rectangular  and 
shall  not  be  less  than  3V4  inches  (9.53 
cm)  by  3%  inches  (9.53  cm). 

(ii)  The  panel  must  be  constructed  of, 
or  fastened  to  the  trap  with,  one  of  the 
following  untreated  materials:  Wood 
lath,  cotton,  hemp,  sisal  or  jute  twine 
not  greater  than  Vis  inch  (0.48  cm)  in 
diameter,  or  non-stainless,  uncoated 


ferrous  metal  not  greater  than  V12  inch 
(0.24  cm)  in  diameter. 

(iii)  The  door  of  the  trap  may  serve  as 
the  ghost  panel  if  fastened  with  a 
material  specified  in  paragraph  (d)(l)(ii) 
of  this  section. 

(iv)  The  ghost  panel  must  be  located 
in  the  outer  parloifs)  of  the  trap  and  not 
the  bottom  of  the  trap. 

(2)  The  Regional  Director  may,  at  the 
request  of,  or  after  consultation  with, 
the  Lobster  Oversight  Committee  of  the 
Council,  approve,  and  publish  in  the 
Federal  Register,  any  other  design, 
mechanism,  material,  or  specification 
not  described  in  the  regulations  in  this 
part  that  serves  to  create  an  escape 
portal  not  less  than  SV*  inches  (9.53  cm) 
by  33/4  inches  (9.53  cm). 

(e)  Enforcement  action.  Unidentified, 
unmeirked,  unvented,  or  improperly 
vented  American  lobster  traps  will  be 
seized  and  disposed  of  in  accordance 
with  the  provisions  of  part  219  of  this 
title. 

§  649.22  Possession  restrictions  end 
target  quota. 

(a)  Owners  or  operators  of  vessels  not 
issued  a  Federal  American  lobster 
permit,  except  party,  charter,  and  dive 
boats  that  possess  six  or  fewer  American 
lobsters  per  person  aboard  the  vessel, 
recreational  vessels,  and  vessels  fishing 
for  American  lobsters  exclusively  in 
state  waters,  are  prohibited  from 
possessing  on  a  vessel  or  landing 
American  lobsters  harvested  in  or  from 
the  EEZ,  Owners  or  operators  of  vessels 
not  issued  Federal  American  lobster 
permits  are  prohibited  from  selling, 
bartering,  or  trading  or  attempting  to 
sell,  trade,  or  barter  American  lobsters 
harvested  by  the  vessel  in  or  from  the 
EEZ. 

(b)  Owners  or  operators  of  vessels 
with  a  Category  A  American  lobster 
limited  access  permit,  as  specified 
under  §  649.4,  are  prohibited  from 
possessing  or  landing  more  than  100 
American  lobsters,  by  count,  per  trip, 
regardless  of  length,  or  per  calendar  day 
if  more  than  one  trip  is  made  in  a 
calendar  day.  while  fishing  with  or 
harvested  by  gear  other  than  lobster 
traps. 

(c)  In  1994,  when  the  Regional 
Director  determines  that  the  commercial 
landings  of  American  lobster  by  owners 
or  operators  of  vessels  with  Category  A 
and  B  American  lobster  limited  access 
permits  using  gear  other  than  lobster 
traps,  as  specified  under  §  649.4,  will 
exceed  3.35  million  lbs  (1.52  milUon  kg) 
(75  percent  of  the  target  quota)  he/she 
shall  implement  the  following  vessel 
landing  quota  as  an  interim  i^al  rule: 
All  vessels  issued  Federal  American 
lobster  permits  shall  be  prohibited  from 


possessing  or  landing  more  than  100 
American  lobsters,  by  count,  per  trip, 
regardless  of  length,  or  per  calendar  day 
if  more  than  one  trip  is  made  in  a 
calendar  day,  while  fishing  with  or 
harvested  by  gear  other  thm  American 
lobster  traps. 

§  649.23  Transfer  at  sea 

(a)  Owners  or  operators  of  vessels 
permitted  under  §  649.4  are  prohibited 
from  transferring  or  attempting  to 
transfer  fish  from  one  vessel  to  another 
vessel. 

(b)  All  persons  are  prohibited  from 
transferring  or  attempting  to  transfer 
American  lobsters  harvested  in  or  from 
the  EEZ  from  one  vessel  to  another 
vessel. 

§  649J24  Restrictions  on  trawl  gear  while  in 
the  trap  fishery. 

(a)  To  possess  or  land  American 
lobster  as  a  Category  C  vessel,  to  possess 
any  gear  other  than  American  lol^ter 
traps,  including  but  not  limited  to  trawl 
gear,  that  is  capable  of  catching 
American  lobsters  and  is  aboaM  the 
vessel,  such  gear  must  be  disabled  so 
that  it  is  incapable  of  catching  American 
lobsters.  Nets  or  gear  other  than  lobster 
traps  that  conform  to  one  of  the 
following  specifications  and  that  can  be 
shown  not  to  have  been  in  recent  use 
and  not  available  for  immediate  use  is 
considered  to  be  disabled: 

(1)  Gear  stowed  below  deck,  provided: 

(1)  It  is  located  b^low  the  main 
working  deck  from  which  the  gear  is 
deploy^  and  retrieved; 

(ii)  The  towing  wires,  including  the 
“leg”  wires,  are  detached  finm  the  gear, 
if  trawl  gear; 

(iii)  It  is  fan-folded  (flaked)  and  bound 
around  its  circumference  if  it  is  trawl 
gear. 

(2)  Gear  stowed  and  lashed  down  on 
deck,  provided:  (i)  It  is  fan-folded 
(flaked)  and  bound  eucund  its 
circumference  if  trawl  gear, 

(ii)  It  is  securely  fastened  to  the  deck 
or  rail  of  the  vessel;  and 

(iii)  The  towing  wires,  including  the 
leg  wires,  are  detached  from  the  net,  if 
trawl  gear. 

(3)  A  net  or  other  gear  that  is  on  a  reel 
and  is  covered  and  secured,  provided: 

(i)  The  entire  surface  of  the  gear  is 
covered  with  canvas  or  other  similar 
material  that  is  seciuely  bound; 

(ii)  The  towing  wires,  including  the 
leg  wires,  are  detached  frcm  the  net,  if 
trawl  gear;  and 

(iii)  The  codend  is  removed  from  the 
net  and  stored  below  deck,  if  trawl  gear. 

(4)  Nets  or  other  gear  that  are  secured 
in  a  manner  authorized  in  writing  by  the 
Regional  Director. 
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§  649.25  Experimental  fishing  exemption. 

(a)  The  Regional  Director  may  exempt 
any  person  or  vessel  fiom  the 
requirements  of  this  part  for  the  conduct 
of  experimental  fishing  beneficial  to  the 
management  of  the  American  lobster 
resource  or  fishery. 

(b)  The  Region^  Director  may  not 
grant  such  exemption  unless  it  is 
determined  that  the  purpose,  design, 
and  administration  of  the  exemption  is 
consistent  with  the  objectives  of  the 
FMP,  the  provisions  of  the  Magnuson 
Act,  and  other  applicable  law,  and  that 
granting  the  exemption  will  not:  (1) 

Have  a  detrimental  effect  on  the 
American  lobster  resource  and  fishery; 
or 

(2)  Create  significant  enforcement 
problems. 

(c)  Each  vessel  participating  in  any 
exempted  experimental  fishing  activity 
is  subject  to  all  provisions  of  this  part, 
except  those  necessarily  relating  to  the 
purpose  and  natine  of  the  exemption. 
The  exemption  will  be  specified  in  a 
letter  issued  by  the  Regional  Director  to 
each  vessel  participating  in  the 
exempted  activity.  This  letter  must  be 
carried  aboard  the  vessel  seeking  the 
benefit  of  such  exemption. 

Subpart  C — Stock  Rebuilding  Program 
and  Framework  Adjustments  to 
Management  Measures 

§  649.41  Purpose  and  scope. 

The  purpose  of  this  subpart  is  to 
specify  the  requirements  and  framework 
procedures  for  implementing  the  Stock 
Rebuilding  Program,  intended  to 
eliminate  overfishing  in  any  resource 
areas. 

§  649.42  Stock  rebuilding  program 
requirements  and  time  frame. 

(a)  General.  (1)  The  Coimcil  shall  have 
1  year  from  [insert  effective  date  of  the 
final  rule]  to  submit  management 
measures  to  achieve  the  objectives  of  the 
FMP.  The  measures  must  be  designed  to 
achieve  the  FMP  objectives  for  reducing 
fishing  mortality  in  5  years  for  the  stock 
in  the  Gulf  of  Maine  segment  of  the 
fishery  and  10  years  for  the  Southern 
New  England  segment  of  the  stock.  Such 
measures  may  be  submitted  through  the 
Magnuson  Act  amendment  process  or 
through  the  first-year  eirea  management 
framework  specifications  in  §  649.44. 

(2)  In  developing  such  management 
measures  the  Council  shall  submit 
management  measures  to  reduce  fishing 
mortality  in  each  of  four  management 
areas  specified  in  paragraph  (b)  of  this 
section.  These  meinagement  measures 
shall  be  implemented  according  to  the 
first-year  area  management  framework 
specifications  in  §  649.43. 


(3)  If  the  Council  has  not  submitted 
management  measmes  sufficient  to 
achieve  the  objectives  of  the  FMP  on  or 
before  [insert  date  1  year  fix)m  effective 
date  of  the  final  rule],  the  Secretary 
shall  determine,  according  to  provisions 
of  16  U.S.C.  1854(c),  whe&er  to  prepare 
an  amendment  to  the  FMP. 

(b)  Management  areas.  The  Stock 
Rebuilding  Program  to  be  submitted  by 
the  Coimcil  shall  be  developed  based  on 
the  status  of  stock  of  American  lobsters 
and  management  considerations  for 
each  of  the  areas  described  and  defined 
in  this  paragraph  (b). 

(1)  Area  1.  Near-shore  EEZ  Waters  of 
the  Gulf  of  Maine.  This  area  is  defined 
by  the  area  bounded  by  straight  lines 
(rhumb  lines)  connecting  the  following 
points  in  the  order  stated  and  the 
territorial  sea: 


Point 

Latitude 

Longitude 

A . 

44“04'  N. 

67*19' W.  and 
northward  along 
the  irregular  U.S.- 
Canada  Maritime 
Boundary  to  the 
territorial  sea. 

B . 

43°03'  N. 

70*00' W. 

C  . 

42^14'  N. 

70*00'  W. 

D  . 

42*08'  N. 

69*55'  W. 

E . 

42*06'  N. 

70*04'  W. 

(2)  Area  2.  Near-shore  EEZ  Waters  of 
Southern  New  England.  This  area  is 
defined  by  the  area  bounded  by  straight 
lines  (rhumb  lines)  connecting  the 
following  points  in  the  order  stated  and 
the  territorial  sea: 


Point 

Latitude 

Longitude 

E . 

42*06'  N. 

70*04'  W. 

D  . 

42*08' N. 

69*55'  W. 

F . 

41*10' N. 

69*06'  W. 

G  . 

40*46'  N. 

71*34'  W. 

H  . 

41*06'  N. 

71*43'  W. 

(3)  Area  3.  EEZ  Offshore  Waters.  This 
area  is  defined  by  the  area  bounded  by 
straight  lines  (rhumb  lines)  connecting 
the  following  points  in  the  order  stated 
and  westerly  of  the  U.S.-Canada 
Maritime  Boundary: 


Point 

Latitude 

Longitude 

A . 

44*04'  N. 

67*19'  W.  and 
northward  along 
the  irregular  U.S.- 
Canada  Maritime 
Boundary  to  the 
territorial  sea. 

B . 

43*03'  N. 

70*00' W. 

C  . 

42*14'  N. 

70*00'  W. 

D  . 

42*08' N. 

69*55'  W. 

F . 

41*10' N. 

69*06'  W. 

G  . . 

40*46'  N. 

71*34'  W. 

J  . 

40*13'  N. 

72*44' W.  . 

K . 

38*39' N. 

73*24'  W. 

L . 

38*12' N. 

73*55'  W. 

Point 

Latitude 

Longitude 

M . 

37*12'  N. 

74*44'  W. 

N  . 

35*41' N. 

75*10' W. 

0  . 

35*15'  N. 

75*28'  W. 

(4)  Area  4.  Near-shore  Waters  of  the 
Middle  Atlantic.  This  area  is  defined  by 
the  area  bounded  by  straight  lines 
(rhumb  lines)  connecting  the  following 
points  in  the  order  stated  and  the 
territorial  sea: 


Point 

Latitude 

Longitude 

1 . 

41*05'  N. 

71*49'  W. 

H  . 

41*06'  N. 

71*43'  W. 

G  . 

40*46'  N. 

71*34'  W. 

J  . 

40*13'  N. 

72*44'  W. 

K . 

38*39' N. 

73*24'  W. 

L . 

38*12' N. 

73*55'  W. 

M . 

37*12'  N. 

74*44'  W. 

N  . 

35*41' N. 

75*10' W. 

0 . 

35*15'  N. 

75*28'  W. 

(c)  Effort  Management  Teams  (EMT). 
(1)  Ihe  Council  shall  establish  EMTs  for 
each  area  specified  in  paragraph  (b)  of 
this  section  for  the  purpose  of  making 
recommendations  to  the  Council  on 
management  measures  to  achieve  the 
objectives  of  the  FMP. 

(2)  Members  of  each  EMT  shall  be 
appointed  by  the  Council,  in 
consultation  with  appropriate  states  and 
NMFS.  Members  of  the  EMT  shall 
consist  of  a  group  of  technical 
representatives  that  serve  on  each  EMT 
and  a  group  of  representatives  from  the 
lobster  industry,  based  on  their 
geographical  affiliation  with  an  EMT. 
The  Council  may  decide  the  number  of 
representatives  and  operating 
procedures  of  the  EMTs. 

(3)  No  later  than  [insert  date  6  months 
from  effective  date  of  final  rule],  each 
EMT  shall  report  its  recommendations 
for  management  measures  for  the  stock 
rebuilding  program  for  the  area  it 
represents  to  the  Council. 

§  649.43  First  year  framework 
specifications. 

(a)  On  or  before  [insert  date  6  months 
from  effective  date  of  final  rule],  each 
EMT  shall  submit  its  recommendations 
for  management  measures  for  the  area  it 
represents  to  the  Council. 

(b)  After  receiving  the 
recommendations  of  the  EMTs,  the 
Coimcil  shall  determine  what 
management  measures  are  necessary  for 
each  management  area  in  order  to 
achieve  the  objectives  of  stock 
rebuilding  specified  in  the  FMP.  For  the 
management  measures  the  Council 
determines  are  necessary  to  meet  FMP 
objectives,  the  Council  shall  provide 
appropriate  rationale  and  economic  and 
biological  analysis  of  the 
determinations.  The  Council  shall  make 
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these  detenuinations  over  the  span  of  at 
least  two  Council  meetings  and  provide 
the  public  with  advance  notice  of  and 
opportunity  to  comment  on  the 
determinations  and  the  analyses  before 
making  final  recommendations  to  be 
submitted  to  NMFS.  The  Coimdl’s 
recommendation  on  necessary 
management  measures  must  come  firom 
one  or  more  of  the  following  categories: 

(1)  Minimum-size  changes; 

(2)  A  maximum-size  limit; 

(3)  Trap  limits; 

(4)  Seasonal  closures  of  one  or  more 
management  areas; 

(5)  Closed  areas  or  zones  within  a 
management  area; 

(6)  Restrictions  on  allowable  fishing 
time; 

(7)  Restrictions  on  allowable  catches; 

(8)  Permitting  restrictions; 

(9)  Additional  restrictions  on  gear; 

(10)  Overfishing  definition; 

(11)  Any  other  management  meastues 
currently  included  in  the  FMP. 

(c)  After  developing  necessary 
management  measures  and  receiving 
public  testimony,  the  Council  shall 
make  a  recommendation  to  the  Regional 
Director  on  or  before  [insert  date  1  year 
from  effective  date  of  final  rule).  The 
Council’s  recommendation  must 
include  supporting  rationale  and,  if 
management  measures  are 
recommended,  an  analysis  of  impacts, 
and  a  recommendation  to  the  Regional 
Director  on  whether  to  publish  the 
management  measures  as  a  final  rule.  If 
the  Council  recommends  that  the 
management  measures  should  be 
published  as  a  final  rule,  the  Council 
must  consider  at  least  the  following 
factors  and  provide  support  and 
analysis  for  each  factor  considered:  (1) 
Whether  the  availability  of  data  on 
which  the  recommended  mauagement 
measures  are  based  allows  for  adequate 
time  to  publish  a  proposed  rule,  and 
whether  regulations  have  to  be  in  place 
for  an  entire  harvestyfishing  season; 

(2)  Whether  there  has  been  adequate 
notice  and  oppmrtimity  for  participation 
by  the  public  and  members  of  the 
affected  industry  in  the  development  of 
the  Coimcil’s  recommended 
management  measures; 

(3)  Whether  there  is  an  immediate 
need  to  protect  the  resource;  and 

(4)  Whether  there  will  be  a  continuing 
evaluation  of  management  measures 
adopted  following  their  promulgation  as 
a  final  rule. 

(d)  If  the  Council’s  recommendation 
includes  adjustments  or  additions  to 
management  measures,  and  if,  after 
reviewing  the  Council’s 
recommendation  and  supporting 
information-  (1)  The  Regional  EHrector 
concurs  wim  the  Coundl’s 


recommended  management  measures 
£md  determines  that  the  recommended 
management  measures  may  be 
publi^ed  as  a  final  rule  based  on  the 
factors  specified  in  paragraph  (c)  of  this 
section,  the  action  will  be  publi^ed  in 
the  Federal  Register  as  a  ^al  rule;  or 

(2)  'The  Regional  Director  conous 
with  the  Coimcil’s  recommendation  and 
determines  that  the  recommended 
management  measures  should  be 
publi^ed  first  as  a  proposed  rule,  the 
action  will  be  published  as  a  proposed 
rule  in  the  Federal  Register.  After 
additional  public  comment,  if  the 
Regional  Director  concurs  with  the 
Council  recommendation,  the  action 
will  be  published  as  a  final  rule  in  the 
Federal  Register,  or 

(3)  The  R^onal  Director  does  not 
concur,  the  Council  will  be  notified,  in 
writing,  of  the  reasons  for  the  non- 
concmrence. 

(e)  Nothing  in  this  section  is  meant  to 
diminish  the  authority  of  the  Secretary 
to  take  emergency  action  xmder  section 
305(e)nf  the  Magnuson  Act. 

§  649.44  Framework  specifications  after 
yearl. 

(a)  Annually,  upon  request  firom  the 
Council,  the  Regional  Director  will 
provide  the  Council  with  information  of 
the  status  of  the  American  lobster 
resource,  based  on  the  most  recent  stock 
assessment  report. 

(b)  The  Council  and  ASMFC,  through 
consultation  with  the  ASMFC  Lobster 
Scientific  Committee  within  the  stock 
assessment  process  and  with  the  EMT, 
shall  continue  to  monitor  the 
effectiveness  of  the  Stock  Rebuilding 
Program  and  to  ensure,  to  the  extent 
possible,  that  regional  measures  (within 
a  Management  Area)  do  not  shift  costs 
firom  one  Management  Area  to  another. 

(c)  In  addition,  the  Coimcil’s  Plan 
Development  Team  (PDT)  for  American 
lobster  shall  make  a  determination 
whether  other  resource  conservation 
issues  exist  that  require  a  management 
response  in  order  to  meet  the  goals  and 
objectives  outlined  in  the  FMP.  The 
PDT  shall  report  its  findings  and 
recommendations  to  the  Council.  In  its 
report  to  the  Council,  the  PDT  shall 
provide  the  appropriate  rationale  and 
economic  and  biological  analysis  for  its 
recommendation,  utilizing  the  most 
current  catch,  effort,  and  other  relevant 
data  from  the  fishery. 

(d)  After  receiving  the  PDT  findings 
and  recommendations,  the  Council  shall 
determine  whether  adjustments  to,  or 
additional,  management  measures  are 
necessary  to  meet  the  goals  and 
objectives  of  the  FMP.  After  considering 
the  PDT’s  findings  and  EMT 
recommendations,  or  at  any  other  time. 


if  the  Council  determines  that 
adjustments  to,  or  additional, 
management  measures  are  necessary,  it 
shall  develop  and  analyze  appropriate 
management  actions  over  the  span  of  at 
least  two  Council  meetings.  The  Council 
shall  provide  the  public  with  advance 
notice  of  the  availability  of  both  the 
proposals  and  the  analyses,  and 
opportunity  to  comment  on  them  prior 
to  and  at  the  second  Council  meeting. 
The  Council’s  recommendation  on 
adjustments  or  additions  to  management 
measures  must  come  from  one  or  more 
of  the  following  categories: 

(1)  Minimum-size  changes; 

(2)  A  maximum-size  liimt; 

(3)  Trap  limits; 

(4)  Seasonal  closures  of  one  or  more 
management  areas; 

(5)  Closed  areas  or  zones  within  a 
management  area; 

(6)  Restrictions  on  allowable  fishing 
time; 

(7)  Restrictions  on  allowable  catches; 

(8)  Permitting  restrictions; 

(9)  Additions  restrictions  on  gear; 

(10)  Overfishing  definition; 

(11)  Any  other  management  measures 
cvurently  included  in  the  FMP. 

(e)  After  developing  management 
actions  and  receiving  public  testimony, 
the  Coimcil  shall  m^e  a 
recommendation  to  the  Regional 
Director.  'The  Council’s 
recommendation  must  include 
supporting  rationale  and,  if  management 
measures  are  recommended,  an  analysis 
of  impacts,  and  a  recommendation  to 
the  Regional  Director  on  whether  to 
publish  the  management  measures  as  a 
final  rule.  If  the  Council  recommends 
that  the  management  measures  should 
be  published  as  a  final  rule,  the  Council 
must  consider  at  least  the  following 
factors  and  provide  support  and 
analysis  for  each  factor  considered: 

(1)  Whether  the  availability  of  data  on 
which  the  recommended  management 
measures  are  based  allows  for  adequate 
time  to  publish  a  proposed  rule,  and 
whether  regulations  have  to  be  in  place 
for  an  entire  harvest/fishing  season; 

(2)  Whether  there  has  been  adequate 
notice  and  opportunity  for  participation 
by  the  public  and  members  of  the 
affected  industry  in  the  development  of 
the  Council’s  recommended 
management  measures; 

(3)  Whether  there  is  an  immediate 
need  to  protect  the  resource;  and 

(4)  Whether  there  will  be  a  continuing 
evaluation  of  management  measures 
'adopted  following  their  promulgation  as 
a  final  rule. 

(f)  If  the  Coimcil’s  recommendation 
includes  adjustments  or  additions  to 
management  measures,  and  if  after 
reviewing  the  Council’s 
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recommendation  and  supporting 
information: 

(1)  The  Regional  Director  concurs 
with  the  Council’s  recommended 
management  measures  and  determines 
that  the  recommended  management 
measures  may  be  published  as  a  final 
rule  based  on  the  factors  specified  in 
paragraph  (d)  of  this  section,  the  action 
will  be  pubUshed  in  the  Federal 
Register  as  a  final  rule;  or 


(2)  'The  Regional  Director  concurs 
with  the  Coimcil’s  recommendation  and 
determines  that  the  recommended 
management  measures  should  be 
published  first  as  a  proposed  rule,  the 
action  will  be  published  as  a  proposed 
rule  in  the  Federal  Register.  After 
additioned  public  conunent,  if  the 
Regional  Director  concurs  with  the 
Coimcil  recommendation,  the  action 


will  be  published  as  a  final  rule  in  the 
Federal  Register;  or 

(3)  The  Regional  Director  does  not 
concur,  the  Council  will  be  notified,  in 
writing,  of  the  reasons  for  the  non¬ 
concurrence. 

(g)  Nothing  in  this  section  shall 
impair  the  authority  of  the  Secretary  to 
take  emergency  action  under  section 
305(e)  of  the  Magnuson  Act. 

BILUNQ  CODE  3510-22-P 


Figure  1  to  Part  649. — Standard  Tetrahedral  Comer  Radar  Reflector. 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filirtg  of 
petitiorts  and  applications  and  agency 
statements  of  organization  and  hinctions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

[Docket  No.  94-003-1] 

Declaration  of  Emergency  Because  of 
Asian  Gypsy  Moth  in  North  Carolina 

An  exotic  pest,  the  Asian  gypsy  moth, 
has  been  introduced  into  the  Eastern 
United  States.  An  infestation  has  been 
found  in  North  Carolina. 

The  Asian  gypsy  moth  is  capable  of 
devastating  forests,  woodlands,  and 
residential  landscapes.  This  Asian  strain 
has  different  behavioral  characteristics 
than  the  European  gypsy  moth,  which 
has  been  devastating  northeastern 
forests  in  the  United  States.  Unlike  the 
flightless  European  female  gypsy  moth, 
Asian  females  can  fly  long  distances, 
and  larvae  feed  on  certain  conifers  as 
well  as  hardwoods.  The  ability  of  the 
Asian  female  to  fly  complicates 
management  strategies.  It  is  necessary  to 
detect  and  eradicate  new  infestations  at 
the  earliest  possible  stage,  before  they 
begin  to  spread  widely. 

The  economic  impact  of  Asian  gypsy 
moth  establishment  in  the  United  States 
would  be  devastating,  severely 
disrupting  the  multibillion  dollar  timber 
and  forest  products  industry.  Parks, 
woodlands,  and  residential  landscapes 
would  be  threatened.  Pesticide  usage 
and  aimual  control  costs  would 
increase.  Foreign  countries  would 
embargo  products  from  infested  areas. 
U.S.  exporters  of  agricultural 
commodities  would  lose  markets  worth 
millions  of  dollars,  diminishing  the 
international  competitiveness  of  the 
United  States.  If  Asian  gypsy  moth  does 
become  established  in  ^e  Eastern 
United  States,  economic  losses  due  to 
defoliation  of  both  hardwoods  and 
conifers  could  exceed  $1  billion  over 
the  next  40  years. 

The  North  Carolina  Department  of 
Agriculture,  in  cooperation  with  the 
Animal  and  Plant  Health  Inspection 
Serv’ice  (APHIS)  and  the  Forest  Service 


(FS),  has  established  a  survey  and 
eradication  project  team.  This  team  has 
developed  a  coordinated,  cooperative 
survey  and  eradication  plan. 
Implementation  of  this  plan  will  cost 
approximately  $9.45  million  over  a  3- 
year  period. 

For  this  Asian  gypsy  moth  survey  and 
eradication  project  to  succeed,  State 
cooperators  need  an  immediate  pledge 
of  financial  support.  APHIS  will  share 
the  costs  of  survey  and  eradication 
activities  on  State  and  private  lands 
with  the  State  of  North  Carolina. 

APHIS,  the  lead  Federal  agency  in  the 
Asian  gypsy  moth  project,  has 
insufficient  funds  to  meet  the  needs  of 
the  proposed  program.  Once  funded, 
however,  APHIS  can  proceed  with  the 
detection  and  eradication  program  that 
will  eliminate  the  Asian  gypsy  moth 
infestations  now  in  the  United  States. 
The  cooperative  Asian  gypsy  moth 
program  will  detect  and  identify  Asian 
gypsy  moth-infested  areas,  control  and 
prevent  the  spread  of  Asian  gypsy 
moths  to  noninfested  areas  of  the  United 
States,  and  eradicate  Asian  gypsy  moths 
in  the  infested  areas. 

Therefore,  in  accordance  with  the 
provisions  of  the  Act  of  September  25, 
1981,  95  Stat.  953  (7  U.S.C.  147b),  I 
declare  that  there  is  an  emergency 
which  threatens  the  timber,  forest 
products,  and  nursery  industries  of  this 
country,  and  I  authorize  the  transfer  and 
use  of  such  sums  as  I  may  deem 
necessary  from  appropriations  or  other 
funds  available  to  the  agencies  or 
corporations  of  the  Department  of 
Agriculture  for  the  conduct  of  a  program 
to  detect  and  identify  Asian  gypsy 
moth-infested  areas,  to  control  and 
prevent  the  spread  of  Asian  gypsy 
moths  to  noninfested  areas  in  the 
United  States,  and  to  eradicate  Asian 
gypsy  moths  wherever  they  may  be 
found  in  the  continental  United  States. 

All  necessary  congressional 
notification  will  occur  immediately. 

Effective  Date;  This  declaration  of 
emergency  shall  become  effective  on 
February  25, 1994. 

Mike  Espy, 

Secretary  of  Agriculture. 

(FR  Doc.  94-5440  Filed  3-8-94;  8:45  am) 
BILUNQ  COO€  3410-34-M 


Food  and  Nutrition  Service 

Food  Stamp  Program; 
Recommendations  for  Improvements 
to  Food  Stamp/SSI  Joint  Processing 

action:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  solicit  public  recommendations  for 
consideration  by  the  Food  and  Nutrition 
Service  (FNS)  of  the  U.S.  Department  of 
Agriculture  (USDA)  and  the  Social 
Security  Administration  (SSA)  of  the 
Department  of  Health  and  Human 
Services  (HHS)  to  improve  the 
Supplemental  Security  Income  (SSI)/ 
Food  Stamp  Program  joint  processing 
system.  Joint  processing  requirements 
are  set  forth  in  sections  11  of  the  Food 
Stamp  Act  of  1977,  as  amended  (the 
Act)  (7  U.S.C.  2011  et  seq.).  Sections  11 
(i)  and  (j)  require  SSA  to  inform 
applicants  few,  and  recipients  of,  SSI 
payments  of  the  benefits  under  the  Food 
Stamp  Program,  that  food  stamp 
applications  are  available  in  SSA 
offices,  and  that  “pure”  SSI  household 
food  stamp  applicants  can 
simultaneously  apply  for  both  SSI  and 
food  stamps  at  SSA  offices  if  they 
choose  to  do  so.  7  U.S.C.  2020  (i),  (j). 

State  food  stamp  agencies,  upon 
receipt  of  an  SSA-completed  food  stamp 
application,  are  requir^  to  certify  food 
stamp  households  eligible  for  food 
stamps  utilizing  information  contained 
in  SSA  records  where  practical  and 
(with  some  few  exceptions)  may  not 
require  households  to  have  another  face- 
to-face  interview  for  determining  food 
stamp  eligibility.  The  purpose  of  this 
process  is  to  provide  “one-stop 
shopping”  to  clients  of  both  programs. 

Based  on  recommendations  received, 
we  will  consider  publishing  criteria  and 
requesting  proposals  for  specific 
demonstration  projects. 

DATES:  Recommendations  will  be 
accepted  if  postmarked  no  later  than 
June  7, 1994. 

ADDRESSES:  Send  recommendations  to 
Dwight  Moritz,  Chief,  Program  Design 
Branch,  Food  and  Nutrition  Service, 
3101  Park  Center,  room  720,  Alexandria, 
Virginia  22302. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Woodhead,  Supervisor,  Certification 
Policy  Interpretation  Section,  Food  and 
Nutrition  Service,  3101  Park  Center 
Drive,  Alexandria,  Virginia  22302, 
telephone  (703)  305-2497,  FAX  (703) 
305-2454  or  Garth  Dence,  Chief,  State 
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Supplementation  and  Related  Programs 
Branch,  Division  of  Payment  Policy, 
Office  of  Supplemental  Security 
Income,  6401  Security  Boulevard, 
Woodlawn,  Maryland  21235,  telephone 
(410)  965-9872. 

SUPPLEMENTARY  INFORMATION:  Under 
joint  processing,  SSA  staff  conducting 
SSI  interviews  are  required  to  screen 
potential  SSI  food  stamp  applicants  to 
determine  if  they  currently  receive  or 
recently  applied  for  food  stamps.  SSA 
staff  then  determine  whether  applicants 
who  do  not  receive  food  stamps  want  to 
complete  a  food  stamp  application  with 
SSA  (either  in  the  field  office  or  by 
telephone).  SSA  staff  can  provide  joint 
processing  service  only  to  “pure”  SSI 
households.  A  “pure”  SSI/Food  Stamp 
household  is  one  in  which  all  members 
are  applicants  for  or  recipients  of  SSI 
payments.  SSA  offices  are  required  to 
forward  completed  food  stamp 
applications  to  local  food  stamp  offices 
within  one  work  day  of  receipt  of  a 
signed  food  stamp  application. 

Local  food  stamp  office  staff,  upon 
receipt  of  an  SSA-completed  food  stamp 
application,  are  required  to  process  the 
application  and  certify  food  stamp 
eligibility  within  30  days.  Applicants 
who  are  entitled  to  expedited  service 
must  be  processed  within  5  days  from 
the  date  the  application  is  received  at 
the  correct  State  agency  office.  Food 
stamp  workers  generally  may  not 
require  SSI/food  stamp  household 
.applicants  to  have  another  face-to-face 
interview.  They  may,  however, 
recontact  applicants  by  telephone, 
written  correspondence,  and/or  home 
visits  to  obtain  information  needed  to 
complete  an  application  and  certify  food 
stamp  eligibility  if  such  data  are  missing 
from  the  application,  are  not  contained 
in  SSA  records,  or  are  questionable. 

Review  of  the  Current  Process 

Over  the  years,  problems  have  been 
identified  with  the  joint  processing  of 
food  stamp  applications  in  SSA  offices. 
Some  of  the  problems,  such  as  poor 
communication  between  agencies  of  two 
different  departments  and 
misunderstanding  of  each  other’s 
policies  have  been  addressed  through 
training  and  management  action. 
However,  more  fundamental  problems 
are  the  result  of  caseload  and  processing 
factors  that  cannot  be  changed.  These 
factors  have  caused  SSA  and  FNS  to 
look  at  alternatives  to  the  current  system 
of  joint  processing  as  a  means  of 
providing  better  service  to  our  mutual 
program  clients. 

There  have  been  two  recent  reports 
addressing  concerns  with  joint 
processing.  In  August  1992,  the  SSI 
Modernization  Project  published  its 


“Final  Report  of  the  Experts.”  A 
majority  of  experts  supported  two 
approaches  for  improving  the  “linkage” 
between  the  Food  Stamp  and  SSI 
Programs.  One  option  is  to  have  SSA 
offices  complete  a  short-form  food 
stamp  application  for  all  interested  SSI/ 
Food  Stamp  clients.  The  other  option  is 
to  eliminate  automatic  (categorical) 
eligibility  for  food  stamps  when  the  SSI 
Federal  ^nefit  rate  reaches  the  poverty 
line.  In  September  1992,  the  General 
Accounting  Office  (GAO)  issued  a  report 
entitled  “Social  Seciuity:  Need  for 
Better  Coordination  of  Food  Stamp 
Services  for  Social  Security  Clients,” 
which  documented  that  joint  processing 
has  not  worked  well  in  improving  the 
coordination  of  food  stamp  services  for 
SSI  clients  as  contemplated  by  section 
11  of  the  Act. 

Problems  With  Joint  Processing 

1.  Few  Food  Stamp  Applications 

There  is  a  perception  that  SSA  offices 
process  fewer  food  stamp  applications 
than  they  should.  By  law,  SSA  is  only 
required  to  process  food  stamp 
applications  for  SSI  clients  who  are 
members  of  a  “pure”  SSI  household  and 
who  choose  to  file  for  food  stamp 
benefits  at  an  SSA  office.  Other  SSI 
clients  in  mixed  households  who  want 
to  apply  for  food  stamps  are  referred  to 
local  food  stamp  offices  to  file  for  food 
stamp  benefits. 

The  client  populations  served  by  the 
two  programs  are  similar  to  one  another, 
e.g.,  they  have  limited  resources  and 
income.  However,  the  large  volume  of 
SSI  household  applicants  envisioned  at 
the  outset  of  the  program  who  would 
simultaneously  apply  for  SSI  and  food 
stamps  at  SSA  offices  has  never 
materialized.  Anecdotal  data  indicate 
that  one  reason  for  this  may  be  that 
States  often  refer  clients  who  already 
receive  food  stamps  directly  to  SSA  to 
file  for  SSI.  Another  reason  is  that  a 
relatively  small  percentage  of  applicants 
residing  in  pure  SSI  households  want  to 
file  for  food  stamps  at  SSA.  Data 
recently  obtained  by  SSA  in  a  national 
1-day  study  of  all  individuals  contacting 
SSA  offices  about  SSI  showed  that  only 
one-fourth  of  SSI  applicants  and 
recipients  lived  in  pure  SSI  households. 
Most  of  them  already  participated  in  the 
Food  Stamp  Program,  had  a  food  stamp 
application  pending,  or  preferred  filing 
at  the  local  food  stamp  office  because 
they  wanted  expedited  service  or  for 
other  reasons.  About  14  percent  of  pure 
SSI  household  members  did  not  want  to 
participate  in  the  Food  Stamp  Program. 
Fewer  than  3  percent  of  pure  SSI 
household  members  wanted  to  file  an 
application  at  an  SSA  office. 


2.  SSA’s  Telephone  Application  Process 

Another  problem  in  joint  processing 
is  that  more  and  more  SSI  applicants  are 
utilizing  SSA’s  telephone  service 
option,  where  an  SSI  and  food  stamp 
application  are  completed  over  the 
telephone  rather  than  requiring 
individuals  to  have  a  face-to-face 
interview  in  the  SSA  office.  The 
completed  SSI  and  food  stamp 
applications  are  sent  to  the  individual 
for  signature.  The  applicants  are  given 
the  option  of  returning  the  signed  food 
stamp  application  to  the  local  food 
stamp  office  (for  faster  service)  or 
returning  it  to  SSA  along  with  the  SSI 
application.  There  are  concerns  that 
applicants  may  not  follow  through  and 
send  applications  to  local  food  stamp 
offices;  the  applicants  may  not  send 
necessary  documentation  to  determine 
food  stamp  eligibility;  and/or  food 
stamp  offices  may  require  these 
individuals  to  have  another  (face-to- 
face)  interview.  On  the  other  hand, 
returning  applications  to  SSA  further 
delays  the  food  stamp  application 
process. 

3.  Incomplete  Food  Stamp  Applications 

SSA  can  only  rarely  provide  all  the 
food  stamp  data  and  documentation 
local  food  stamp  offices  need  to  certify 
food  stamp  eligibility  without  having  to 
recontact  individuals.  When  joint 
processing  legislation  was  passed,  it  was 
envisioned  that,  after  SSA  offices 
forwarded  food  stamp  applications  to 
local  food  stamp  offices.  States  would 
utilize  SSA’s  State  data  exchange  (SDX) 
files  in  most  situations  to  determine 
food  stamp  eligibility  rather  than 
recontact  individuals.  However,  that 
process  never  worked  well  for  States 
and  has  therefore  not  fulfilled 
expectations  in  the  joint  application 
process. 

SSA  does  not  gather  and  verify  any 
medical  expense  data  in  the  SSI  process 
and  therefore  this  information  does  not 
appear  on  the  SDX.  Neither  does  it 
gaUier  shelter  expense  information  for 
the  bulk  of  those  persons  in  pure  SSI 
households  (most  pure  SSI  households 
consist  of  one  person).  All  such  data  are 
unique  to  the  Food  Stamp  Program.  If 
the  food  stamp  applicant  does  not  have 
this  information  and  supporting 
documentation  with  him/her  at  the  time 
SSA  completes  an  application,  food 
stamp  offices  have  to  recontact  the 
individual. 

Local  food  stamp  offices  often  must 
recontact  individuals  to  obtain  and 
verify  resource  and  income  data  (which 
is  also  needed  for  SSI  purposes)  because 
it  has  not  been  supported  on  the  food 
stamp  application  or  on  SSA’s  SDX  tape 
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within  the  timeframe  in  which  States 
must  certify  households  as  food  stamp 
eligible.  To  imderstand  the  problem,  it 
is  important  to  imderstand  how  the  SSI 
application  process  has  evolved  and 
ciurently  works. 

When  joint  processing  was 
implemented,  development  of 
information  on  income,  resources,  living 
arrangements  and  other  nondisability 
eligibility  factors  was  done  in  a  single 
fashion  for  the  entire  SSI  claims 
workload.  For  both  aged  and  disabled 
applicants,  SSA  field  offices  obtained 
complete  eligibility  information  and 
documentation  regarding  these  factors  at 
the  initial  application  interview  and 
during  the  following  weeks.  For 
disability  claims,  development  of  the 
disability  portion  of  the  claim,  which 
involves  a  State’s  determining  whether 
the  claimant  is  disabled,  occurred 
simultaneously  with  the  SSA 
nondisability  claim  development.  If  the 
State’s  action  took  over  90  days  to 
complete,  for  those  claims  where 
disability  was  found,  the  SSA  office  had 
to  update  the  nondisability  information 
it  had  previously  obtained. 

For  aged  claims  this  process  made 
sense;  there  was  no  reason  to  delay 
development  of  eligibility  information. 
However,  for  disability  claims, 
simultaneous  development  of  disability 
and  nondisability  information  resulted 
in  wasted  SSA  effort — developing 
nondisability  information  for  claimants 
found  not  to  be  disabled,  and  for  claims 
where  the  disability  decision  took  a  long 
time,  revisiting  and  updating 
nondisability  information  previously 
obtained. 

To  more  effectively  manage  its  field 
office  resources,  SSA  changed  its 
processing  of  SSI  disability  claims, 
which  now  comprise  the  majority  of  SSI 
claims.  Since  the  preponderance  of  SSI 
applications  are  for  the  disabled  (90 
percent)  and  of  those  the  majority  are 
deferred  (74  percent),  processing  of 
most  SSI  claims  involves  the  deferral  of 
the  nondisability  development  until 
after  the  State  makes  a  disability 
determination.  For  claimants  found  to 
be  disabled,  nondisability  information  is 
obtained  only  once.  For  SSA,  this  is 
cost-effective  management  of  its  SSI 
disability  process. 

The  proolem  for  joint  processing  is 
that  at  the  initial  SSI  disability 
application  interview,  SSA  does  not 
obtain  the  complete  nondisability 
information  that  is  needed  for  the  food 
stamp  eligibility  determination.  SSA’s 
process  calls  for  obtaining  only 
allegations  and  the  documentation  in 
the  applicant’s  possession  at  the  time  of 
the  initial  interview.  SSA  does  not  do 
complete  nondisability  development,  if 


at  all,  for  several  months.  *1116 
information  pertinent  to  determining 
food  stamp  eligibility  is  therefore  not 
available  when  it  is  needed,  and  must 
be  obtained  by  the  food  stamp  office. 

A  requirement  that  compounds  the 
problem  for  food  stamp  applications 
taken  in  SSA  offices  is  that  the  FNS 
regulations  require  SSA  offices  to 
transmit  any  food  stamp  applications 
and  supporting  documentation  to  the 
food  stamp  office  within  one  wdrking 
day  of  the  application  interview.  'This 
requirement  virtually  guarantees  the 
incompleteness  of  food  stamp 
applications  and  documentation 
obtained  by  SSA  offices. 

4.  New  Food  Stamp  Requirements 

Compounding  these  structural 
problems  are  additional  requirements 
being  implemented  by  food  stamp 
agencies  which  were  not  anticipated 
when  joint  processing  was  created.  For 
example,  some  States  are  requiring 
photo-ID  cards  to  enhance  security, 
others  are  issuing  personal 
identification  numbers  (PINs)  for 
automated  delivery  of  Authorization  to 
Participate  (ATP)  cards,  and  yet  others 
are  implementing  electronic  benefit 
transfer  (EBT)  systems,  which  require 
issuance  of  PINs,  and  also  require 
training  sessions  for  recipients.  These 
initiatives,  by  design,  add  a  face-to-face 
meeting  requirement— one  that  arguably 
is  prohibited  by  section  11  (i)  of  the  Act. 

Another  barrier  is  that  more  and  more 
States  are  moving  to  an  on-line 
automated  application  process.  Food 
stamp  offices  are  inclined  to  ask  pure 
SSI  food  stamp  household  applicants  to 
reapply  for  food  stamps  at  local  food 
stamp  offices  to  accommodate  their 
automated  systems  rather  than  transfer 
information  from  a  paper  application 
completed  by  the  SSA. 

Conclusion 

SSA  and  FNS  agree  with  the 
aforementioned  GAO  report  that  the 
coordination  of  food  stamp  services  for 
SSI  clients  that  Congress  intended  via 
‘  the  joint  processing  legislation  has  not 
worked  well.  We  me  working  to 
improve  our  performance.  However,  we 
also  agree  with  the  GAO’s  conclusion 
that,  even  if  all  our  responsibilities 
under  the  current  process  were 
adequately  carried  out,  systemic  barriers 
which  minimize  our  prospects  for 
significant  service  improvement  exist 
imder  the  current  system  and  are 
increasing.  We  are,  therefore,  exploring 
alternatives  to  the  current  process  that 
have  the  potential  to  provide  better 
service  to  SSI/food  stamp  household 
applicants  while  maintaining  the  cost 
effectiveness  of  both  programs.  SSA  and 


FNS  are  soliciting  recommendations  on 
alternative  ways  to  improve  service  and 
recommendations  for  possible  projects 
to  demonstrate  their  feasibility. 
Responders  are  invited  to  indicate  their 
interest  in  participating  in  such 
demonstration  projects  as  well. 

Instructions  for  Making  Suggestions 

’There  are  no  specific  formats  for 
submitting  recommendations;  however, 
submissions  should  include: 

— ^A  reference  to  this  notice; 

— A  clear  description  of  how  the 
recommended  change  should  work; 

— ^A  description  of  how  the 
recommended  change  woiild  solve 
particular  problems  with  the  current 
joint  processing  system; 

— ^A  reference  to  any  prior  relevant 
research  or  other  efforts  that  support 
the  recommendations;  and 
— ^Possible  options  for  conducting 
demonstration  projects  including 
duration,  cost  estimates,  and  location. 
Recommendations  should  be  brief. 
Five  pages  or  less  are  preferred  since  it 
is  not  necessary  to  provide  extensive 
background  on  the  individual  or 
organization  making  the 
recommendation.  Please  submit  original 
and  one  copy  of  the  doctiment. 

Dated:  February  26, 1994. 

William  E.  Ludwig, 

Administrator,  Food  and  Nutrition  Service. 
(FR  Doc.  94-5376  Filed  3-8-94;  8:45  am) 
BILUNQ  CODE  3410-00-0 


Forest  Service 

Wild  and  Scenic  Rivers  Study  Report 
and  Legislative  Environmental  Impact 
Statement;  Lolo  National  Forest;  Lewis 
and  Clark,  Mineral,  Missoula,  Powell, 
Ravalli  and  Sanders  Counties,  MT 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice:  intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  is 
gathering  information  to  prepare  an 
environmental  impact  statement  (EIS) 
on  the  suitability  of  eight  previously 
identified  river  segments  for  inclusion 
in  the  National  Wild  and  Scenic  Rivers 
System.  The  eight  rivers  were  found 
eligible  for  consideration  as  Wild  and 
Scenic  Rivers  in  the  1991  Amendment 
12  to  the  Lolo  National  Forest  Plan.  All 
river  segments  are  within  the 
boundaries  of  the  Lolo  National  Forest 
except  for  the  Clark  Fork,  which 
meanders  in  and  out  of  the  boundary 
several  times.  The  Forest  Service  will 
evaluate  all  eight  rivers  under  one 
process  and  will  develop  alternatives 
within  a  range  of  “no  rivers  suitable’’  to 
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"all  rivers  suitable  and  recommended 
for  designation." 

The  agency  invites  written  comments 
and  suggestions  on  the  issues  and 
management  opportunities  fOT  the  area 
being  analyzed.  The  proposed  study 
will  occur  dining  fis^  years  1993  and 
1994.  The  final  EIS  and  preferred 
alternative  will  be  forwaided  to  the 
United  States  Congress  for  a  decision. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  April  15, 1994. 

ADDRESSES:  Send  written  comments  to 
Forest  Supervisor,  Lolo  National  Forest, 
Building  24,  Fort  Missoula.  Missoula, 

MT  59801. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Meuchel,  Program  Officer  for 
Planning.  (406)  329-3804. 
SUPPLEMENTARY  INFORMATION: 
Amendmnet  12  to  the  Lolo  Forest  Plan 
identifies  nine  rivers  within  the  Forest 
that  are  eligible  for  inclusion  in  the 
National  Wild  and  Scenic  Rivers 
System.  This  study  and  EIS  will 
determine  the  suitability  of  eight  of 
these  rivers  and  will  contain  the 
Agency’s  recommendation  to  Congress. 
The  rivers  included  in  this  study  are 
stretches  of  Cache  Creek,  the  Clark  Fork, 
Clearwater  River,  Morrell  Creek,  North 
Fork  Eflackfoot  River,  Rattlesnake  Creek, 
South  Fork  Lolo  Creek  and  West  Fork 
Fish  Creek.  The  ninth  river.  Rock  Creek, 
will  be  studied  for  suitability  in  a  joint 
effort  with  the  Deerlodge  National 
Forest. 

Scoping 

The  public  will  have  opportunities  to 
learn  more  about  and  comment  on  the 
rivers  analysis  through  periodic 
information  sheets  and  other  scoping 
methods  arranged  between  May  1993 
and  March  1994.  Scoping  will  be 
focused  in  the  communities  of  Missoula. 
Ninemile,  Plains,  Seeley  Lake  and 
Superior,  Montana.  The  first  scoping 
notice  was  sent  in  a  May  1993 
information  package  to  people  on  the 
rivers  planning  mailing  list  and  to 
media  serving  the  host  communities. 

The  lead  agency  is  the  Forest  Service. 
Cooperation  with  State  agencies  will  be 
sou^t  and  this  may  add  length  to  the 
study  river  stretches. 

The  responsible  official  is  the 
Secretary  of  Agriculture,  Administration 
Building,  12th  Street,  SW.,  Washington, 
DC  20250. 

The  draft  EIS  will  be  completed  in 
June  1994.  The  comment  period  on  the 
draft  EIS  will  be  45  days  from  the  date 
the  Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 


The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer’s  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC,  435  U.S.  519,  553 
(1978).  Also,  enviromnental  objections 
that  could  be  raised  at  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
enviromnental  imp>act  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  dreift  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  in  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Coimcil  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Enviromnental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points). 

After  the  comment  period  ends  on  the 
draft  EIS,  the  comments  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  final  EIS.  The 
final  EIS  is  scheduled  to  be  complete  by 
December  1994.  The  Secretary  will 
consider  the  comments,  responses,  and 
•  environmental  consequences  discussed 
in  the  final  EIS  and  applicable  laws, 
regulations,  and  policies  in  making  his 
recommendation  to  the  President 
regarding  the  suitability  of  these  rivers 
for  inclusion  in  the  National  Wild  and 
Scenic  River  System.  The  President 
forwards  his  recommendations  for 
inclusion  to  Congress.  The  decision  on 
inclusion  of  a  river  in  the  National  Wild 
and  Scenic  River  System  rests  with  the 
United  States  Congress. 


Dated;  March  3, 1994.  v 
Orville  L.  Danieb, 

Lolo  Forest  Supervisor. 

(FR  Doc.  94-5398  Filed  3-8-94;  8:45  araj 
BILUNQ  COOe  3410-11-M 


Mormon  Ridge  Winter  Range 
Restoration  Project 

agency:  Forest,  Service,  USDA. 

ACTION:  Notice;  intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  is 
considering  various  alternatives  to 
improve  winter  range  on  Mormon 
Ridge,  which  is  10  air  miles  southwest 
of  Missoula,  Montana.  Alternatives 
include  the  aerial  application  of 
herbicides  to  control  invasive  exotic 
species  such  as  spotted  knapweed 
(Centaurea  maculosa]  and  harvesting 
smaller  trees  to  restore  the  area  to  a 
more  open,  park-like  condition  that 
existed  prior  to  extensive  fire 
suppression.  The  area  under 
consideration  encompasses 
approximately  900  acres. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  April  20, 1994. 

ADDRESSES:  Send  written  comments  to 
District  Ranger,  Missoula  Ranger 
District,  Building  24-A  Fort  ^^ssoula, 
Missoula,  MT  59801. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andy  Kulla,  Project  Team  Leader,  (406) 
329-3962. 

SUPPLEMENTARY  INFORMATION:  These 
management  activities  would  be 
administered  by  the  Missoula  Ranger 
District  of  the  Lolo  National  Forest  in 
Missoula  County,  Montana.  This  EIS 
will  tier  to  the  Lolo  Forest  Plan 
(February  1986)  which  provides  the 
overall  guidance  to  achieve  the  desired 
future  condition  for  this  area. 

The  proposed  action  has  two  primary 
goals.  The  first  is  to  improve  winter 
range  forage  production  for  deer  and 
elk.  The  invasion  of  noxious  weeds  such 
as  knapweed  and  the  increased  tree 
cover  has  reduced  forage  production. 
The  second  goal  is  to  restore  a  mix  of 
forest  conditions  that  more  closely 
resembles  the  forest  structure  that 
existed  prior  to  extensive  fire 
suppression  and  timber  harvest.  Fire 
suppression,  while  successful  in 
reducing  the  number  of  fires,  has 
increas^  the  risks  of  catastrophic  fire 
and  insect  and  disease  outbreaks.  If  we 
restore  a  more  open,  park-like  condition 
we  can  reduce  these  risks,  as  well  as, 
improve  the  site  for  wildlife  species 
dependent  on  older  ponderosa  pine. 

The  process  used  in  preparing  the 
Draft  EIS  will  include: 
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1.  Identification  of  potential  issues. 

To  date  we  have  identified  these 

issues: 

What  is  the  existing  condition  compared 
to  the  potential  condition  of  the 
winter  range? 

How  can  we  coordinate  our  activities 
with  neighboring  landowners? 

What  are  the  effects  of  using  herbicides? 
What  should  we  do  to  reduce  the  dense 
stands  of  small  trees? 

How  do  nearby  agricultural  operations 
affect  elk  and  deer? 

How  much  can  prescribed  and  natural 
fire  improve  the  winter  range? 

Are  native  or  introduced  grasses 
available  that  can  crowd  out 
knapweed  and  leafy  spurge? 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
relevant  previous  envirorunental 
analysis. 

4.  Identification  of  reasonable 
alternatives. 

5.  Identification  of  potential 
environmental  effects  of  the 
alternatives. 

6.  Determination  of  potential 
cooperating  agencies  and  task 
assignments. 

The  agency  invites  written  comments 
and  suggestions  on  the  issues  and 
management  opportunities  in  the  area 
being  apalyzed.  For  most  effective  use, 
comments  should  be  sent  to  the  agency 
within  45  days  from  the  date  of  this 
publication  in  the  Federal  Register.  The 
Lolo  Forest  Plan  provides  the  overall 
guidance  for  management  activities  in 
the  potentially  affected  area  through  its 
goals,  objectives,  standards  and 
guidelines,  and  management  area 
direction.  The  potentially  affected  area 
is  within  the  following  management 
areas: 

Management  Area  19;  Consists  of 
lands  designated  as  important  winter 
range  for  deer  and  elk.  The  management 
goal  is  to  optimize  this  winter  range  and 
to  provide  for  dispersed  recreation. 

Management  Area  18:  Consists  of 
lands  designated  as  important  winter 
range  that  will  be  managed  to  attain  a 
proper  balance  of  cover  and  forage  for 
big  game  through  regulated  timber 
harvest.  Coals  for  these  lands  are  to 
optimize  forage  production  and  to 
maintain  healthy  stands  of  timber  while 
considering  the  needs  of  big  game. 

Management  Area  26:  Consists  of 
portions  of  the  forest’s  critical  elk 
summer  habitat  lying  outside  of 
wilderness  and  roadless  areas.  The 
management  goals  are  to  maintain  or 
improve  elk  habitat  through  specifically 
prescribed  vegetation  manipulation  and 


to  provide  for  other  resource  objectives 
if  they  are  consistent  with  elk 
management  in  this  area. 

Management  Area  23:  Consists  of 
timber  lands  on  south-facing  slopes  that 
are  visible  fix)m  major  roads  and  other 
high-use  areas.  These  lands  are 
important  winter  ranges.  The 
management  goals  allow  only  small 
changes  to  the  visual  character  of  the 
lands  while  providing  optimal  cover: 
forage  rations  for  big  game  and 
maintaining  healthy  stands  of  timber. 

Management  Area  14:  Consists  of 
primary  riparian  areas.  The  goal  is  to 
manage  riparian  areas  to  feature 
riparian-dependent  resoimces  (fish, 
water  quality,  maintenance  of  natural 
channels,  and  certain  vegetation  and 
wildlife  communities)  while  producing 
other  resource  outputs. 

A  range  of  alternatives  will  be 
considered.  One  will  be  the  “no-action” 
alternative,  which  would  allow  no 
vegetation  manipulation  or  noxious 
weed  treatment.  Other  alternatives  will 
examine  various  methods  of  weed 
treatment  (including  aerial  application 
of  herbicides)  and  vegetation 
manipulation  (including  harvest  of 
smaller  diameter  trees  on  the  site).  The 
Forest  Service  will  analyze  and 
document  the  direct,  indirect,  and 
cumulative  environmental  effects  of  the 
alternatives. 

Public  participation  will  be  important 
during  the  analysis.  People  may  visit 
with  Forest  Service  officials  at  any  time 
during  the  analysis  and  prior  to  the 
decision;  however,  two  periods  of  time 
are  identified  for  the  receipt  of 
comments  on  the  analysis.  The  first  ' 
period  occurs  during  die  next  45  days 
and  the  second  period  is  during  the 
review  of  the  draft  Environmental 
Impact  Statement. 

During  the  scoping  process,  the  Forest 
Service  is  seeking  information  and 
comments  from  Federal,  State,  and  local 
agencies  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  action. 

The  draft  environmental  impact 
statement  (DEIS)  is  expected  to  be 
available  for  public  review  in  October, 
1994.  After  a  45-day  public  comment 
period,  the  comments  received  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  final 
environmental  impact  statement  (FEIS). 
The  FEIS  is  scheduled  to  be  completed 
by  March,  1995.  The  Forest  Service  will 
respond  to  the  comments  received  in 
the  FEIS.  The  Missoula  District  Ranger, 
who  is  the  responsible  official  for  this 
EIS,  will  make  a  decision  regarding  this 
proposal  considering  the  comments  and 
responses,  environmental  consequences 
discussed  in  the  FEIS,  and  applicable 


laws,  regulations,  and  policies.  The 
decision  and  reasons  for  the  decision 
will  be  documented  in  a  Record  of 
Decision. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  fi-om  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structxire  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer’s  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts. 
Wisconsin  Heritages,  Inc.  v.  Hairis,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 

Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Coimcil  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.) 

Dated;  February  18, 1994. 

Dave  Stack, 

District  Ranger,  Missoula  Ranger  District,  Lola  , 
National  Forest. 

(FR  Doc.  94-5322  Filed  3-8-94;  8:45  ami 
BILUNG  CODE  341&-11-M 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  022494A] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration, 

Commerce. 

ACTION:  Notice  of  Receipt  of  Three 
Applications  for  Scientific  Research 
Permits  and  Two  Applications  for 
Modifications  to  Scientific  Research 
Permits. 

Notice  is  hereby  given  that  the 
National  Biologic^  Survey  (P45L  and 
P45M)  and  the  NMFS  No^west 
Fisheries  Science  Center  (P770#66)  have 
applied  in  due  form  for  permits,  and  the 
National  Biological  Survey  and  the 
Columbia  River  Inter-Tribal  Fish 
Commission  (CRTTFC)  have  applied  in 
due  form  for  modifications  to  Permits 
817  (P45K)  and  825  (P513),  respectively, 
to  take  listed  species  of  Snake  River 
salmon,  as  authorized  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  217-227). 

The  National  Biological  Survey  is 
requesting  two  permits.  The  first  request 
(P45L)  is  for  authorization  to  take  listed 
juvenile  Snake  River  fall  chinook 
salmon  [Oncorbynchus  tshawytscha]  in 
research  activities  in  order  to 
characterize  spawning  and  rearing 
habitat  in  the  Snake  Wver  and  rearing 
habitat  in  the  mainstem  Columbia  River 
reservoirs,  and  to  describe  factors 
influencing  their  migratory  behavior. 

The  applicant  requests  this 
authorization  for  a  duration  of  three 
years. 

The  second  request  from  the  National 
Biological  Survey  (P45M)  is  for 
authorization  to  take  scale  samples  from 
listed  juvenile  Snake  River  spring/ 
summer  chinook  salmon  (O. 
tshawytscha)  that  would  be  lethally 
taken  under  a  separate  authorization. 

The  purpose  of  the  research  is  to  study 
the  impacts  of  bacterial  kidney  disease 
on  survival  of  spring/summer  chinook 
salmon  stocks.  The  applicant  requests 
this  authorization  for  a  duration  of  five 
years. 

The  NMFS  Northwest  Fisheries 
Science  Center  requests  authorization  to 
take  listed  juvenile  Sneike  River  spring/ 
summer  and  fall  chinook  salmon  while 
conducting  scientific  research  to  assess 
the  incidence  of  gas  bubble  disease  in 
selected  aquatic  biota  of  the  Columbia 
River  basin  during  episodes  of  high  spill 


volumes.  The  applicant  requests  this 
authorization  for  a  duration  of  five 
years. 

The  National  Biological  Survey  has 
also  applied  for  a  modification  to  Permit 
817  to  increase  the  number  of  listed 
juvenile  Snake  River  fall  chinook 
salmon  authorized  to  be  Passive 
Integrated  Transponder  (PIT)  tagged  in 
order  to  estimate  migration  timing  to 
LowerMonumental  Dam.  A  similar 
increase  was  authorized  for  1993.  The 
applicant  requests  this  authorization  for 
a  duration  of  three  years. 

The  CRTTFC  has  applied  for  a 
modification  to  Permit  825  to  change 
two  of  the  existing  projects  in  their 
permit  and  to  add  two  new  projects.  The 
proposed  changes  are  for  increased 
capture  and  PIT  tagging  of  listed 
juvenile  Snake  River  spring/summer 
chinook  salmon  in  order  to  collect 
additional  life  history  information  and 
to  better  evaduate  the  hydropower 
systems  operations  and  flow  regimes. 
The  two  new  projects  include  (1)  the 
take  of  listed  adult  Snake  River  spring/ 
summer  chinook  salmon  in  order  to 
develop  an  accurate  escapement 
estimation  method  for  Secesh  River 
summer  chinook  that  does  not  interfere 
with,  trap,  or  impede  adult  migratory 
fish,  and  (2)  the  take  of  listed  juvenile 
Snake  River  spring/summer  and  fall 
chinook  salmon  to  measure  the 
outmigration  timing,  growth  rates,  and 
survival  of  spring/summer  and  fall 
chinook  salmon  in  the  Clearwater  River. 
The  applicant  requests  this 
authorization  for  the  diuation  of  five 
years. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  these  applications 
should  be  submitted  to  the  Director, 
Office  of  Protected  Resomces,  National 
Mcirine  Fisheries  Service,  1335  East- 
West  Hwy.,  Silver  Spring,  MD  20910, 
within  30  days  of  the  publication  of  this 
notice.  Those  individuals  requesting  a 
hearing  should  set  forth  the  specific 
reasons  why  a  hearing  on  the  particular 
application  would  be  appropriate.  The 
holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries.  All 
statements  and  opinions  contained  in 
these  application  summaries  are  those 
of  the  applicant  and  do  not  necessarily 
reflect  the  views  of  the  National  Marine 
Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment; 

Office  of  Protected  Resources, 
National  Marine  Fisheries  Service,  1335 
East-West  Hwy.,  Silver  Spring,  MD 
20910  (301-713-2322);  and 


Environmental  and  Technical 
Services  Division,  National  Marine 
Fisheries  Service,  911  North  East  11th 
Ave.,  Room  620,  Portland,  OR  97232 
(503-230-5400). 

Dated:  February  28, 1994. 

William  W.  Fox,  Jr., 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

(FR  Doc.  94-5442  Filed  3-8-94:.8;45  am) 
BILUNQ  CODE  3510-22-^ 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C., 
chapter  35). 

Title  and  Applicable  Form:  Quarterly 
“Check  It  Out”  Checklist  for  Non- 
appropriated  Fund  Facifities,  Air  Force 
Form  3588. 

Type  of  Request:  New  collection. 

Number  of  Respondents:  97. 

Responses  Per  Respondent:  4. 

Annual  Responses:  388. 

Average  Burden  per  Response:  1  hour. 

Annual  Burden  Hours:  388. 

Needs  and  Uses:  The  information 
collected  hereby  constitutes  the 
quarterly  review  of  non-appropriated 
fund  (NAF)  dining  facilities,  required  by 
Air  Force  Policy  Directive  40-1,  "Health 
Promotion.”  It  is  used  to  measure 
compliance  with  the  requirements  of  the 
Air  Force’s  “Check  It  Out”  nutrition 
education  program.  NAF  facility 
managers  are  mainly  members  of  the 
public. 

Affected  Public:  Businesses  or  other 
for-profit;  Federal  agencies  or 
employees. 

Frequency:  Quarterly. 

Respondent’s  Obligation:  Volxmtary. 

0\i3  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
•  recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  room  3235,  New  Executive 
Office  Building,  Washington,  EXl  20503. 

DOD  Clearance  Officer.  Mr.  William 
P.  Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highw'ay, 
suite  1204,  Arlington,  VA  22202-4302. 
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Dated:  March  3, 1994. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  94-5331  Filed  3-8-94;  8.45  ami 
BILUNQ  CODE  5000-04-M 


Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
Review 

action:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title:  Good  Neighbor  Survey. 

Type  of  Request:  New  collection. 

Number  of  Respondents:  700. 

Responses  per  Respondent:  1. 

Annucd  Responses:  700. 

Average  Burden  per  Responses:  0.8 
hours. 

Annual  Burden  Hours:  56. 

Needs  and  Uses:  The  Air  Force 
Materiel  Command  wishes  to  determine 
if  it  is  being  a  good  neighbor  in  the  14 
locations  where  its  bases  are  located. 
Each  base  would  invite  local 
community  people  to  the  base  for  an 
informal  gathering  where  the  six 
question  survey  would  be  administered. 
The  information  collected  hereby  will 
additionally  be  used  to  determine  future 
commvmity  relations  actions. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Annually. 

Respondent’s  Obligation:  Voluntary. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  room  3235,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  suite  1204, 
Arlington,  VA  22202-4302. 

Dated:  March  3, 1994. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  94-5332  Filed  3-8-94;  8:45  am) 
BH.UNO  CODE  6000-04-M 


Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 

ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C., 
Chapter  35). 

Title  and  Applicable  Form: 

Nutritional  Assessment  of  Dietary 
Intake;  Air  Force  Form  2572. 

Type  of  Request:  Existing  collection  in 
use  without  an  OMB  control  number. 

Number  of  Respondents:  12,000. 

Responses  Per  Respondent:  1. 

Annual  Responses:  12,000. 

Average  Burden  Per  Response:  15 
minutes. 

Annual  Burden  Hours:  3,000. 

Needs  and  Uses:  Air  Force  Form  2572 
is  used  to  record  food  intake  on  all 
inpatients  and  some  out  patients 
receiving  therapeutic  diets,  and  those 
receiving  a  regular  diet  when  requested 
by  the  health  care  provider.  The  diet 
counselor  analyzes  the  information, 
records  the  analysis  on  the  reverse  side 
of  the  form,  writes  a  progress  note  to  the 
physician  and  hies  the  AF  2572  in  the 
patient’s  medical  record. 

Affected  Public:  Individuals  or 
households;  Federal  agencies  or 
employees. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  room  3235,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  request  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  suite  1204, 
Arlington,  VA  22202-4302. 

Dated:  March  3, 1994. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  94-5333  Filed  3-8-94;  8:45  am) 
BILUNQ  CODE  5000-<)4-M 


Office  of  the  Secretary 

U.S.  Pacific  Command;  Intent  To 
Prepare  an  Environmental  Impact 
Statement  for  Proposed  Actions  at 
Bellows  Air  Force  Station,  Waimanalo, 
HI 

Pursuant  to  section  102(2)(c)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  as  implemented  by  the 
Council  on  Environmental  Quality 
regulations  (40  CFR  parts  1500-1508), 
the  U.S.  Pacific  Command,  annoimces 
its  intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  for  proposed 
actions  at  Bellows  Air  Force  Station 
(AFS),  Waimanalo,  Hawaii, 

The  actions  to  be  covered  in  the  EIS 
form  a  land  use  plan  and  development 
of  Bellows  AFS  that;  (1)  Provide 
contiguous  land,  beach,  and  water  areas 
of  sufficient  size  and  configuration  to 
meet  Marine  Corps  and  other  military 
training  requirements;  (2)  provide  a  site 
for  military  family  housing;  and  (3) 
provide  new  construction  and 
improvements  to  existing  recreational 
assets  within  the  present  recreation 
area.  The  EIS  will  analyze  reasonable 
alternatives  to  meet  these  objectives  and 
assess  their  separate  and  cumulative 
environmental  impacts. 

There  are  three  major  action 
components  to  the  land  use  plan.  The 
first  is  reconfiguration  of  training  areas 
at  Bellows  AFS,  which  includes 
expansion  into  the  site  now  occupied  by 
communication  facilities.  Currently, 
training  activities  at  Bellows  AFS 
include  amphibious  landings,  inland 
maneuver  and  tactics  by  foot  and 
vehicle,  engineer/motor  transport 
training,  use  of  pyrotechnics  and  blank 
ammunition,  helicopter  operations  and 
support,  and  military  operations  in 
urban  terrain.  However,  the  existing 
acreage  and  figuration  of  the  training 
area  does  not  meet  Marine  Corps 
training  standards.  To  achieve 
established  standards  for  these  and 
other  types  of  training,  additional  land 
area  at  Bellow  AFS  is  required.  The 
reallocation  of  about  500  acres  from 
other  €ireas  at  Bellows  AFS  to  training 
use  will  help  meet  these  requirements. 
Alternatives  include  use  of  other 
locations  other  than  at  Bellows  AFS, 
other  training  configurations  at  Bellows 
AFS  (for  example,  movement  through 
different  areas),  use  of  other  types  of 
equipment,  and  no  action. 

An  alternative  within  the  training 
component  to  the  land  use  plan  is  the 
use  of  approximately  130  acres  of  the 
newly  redesignated  training  area  at 
Bellows  AFS  by  the  Hawaii  Army 
National  Guard.  The  National  Guard  has 
plans  to  relocate  its  existing  Hawaii 
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Military  Academy  training  facilities 
from  the  existing  site  to  130  acres, 
thereby  using  the  Air  Force 
communication  building  as  a 
replacement  facility.  The  Hawaii  Army 
National  Guard  also  has  a  long-range 
proposal  to  establish  a  youth  training 
center  in  the  communication  area.  All  of 
the  130  acres  would  be  available  for 
joint  use  by  the  military,  and  the  beach 
front  area  would  continue  to  be  open  to 
the  public. 

The  second  component  to  be  covered 
in  the  EIS  is  provision  of  a  site  sized  for 
250  military  family  housing  units,  with 
a  potential  for  expansion  up  to  a 
maximum  of  500  units.  Two  alternative 
sites  at  Bellow's  AFS  are  being 
considered,  as  well  as  sites  other  than 
at  Bellows  AFS  and  no  action. 

Improvement  of  recreational  facilities 
and  activities  is  the  third  component  of 
the  land  use  plan  and  developments. 

The  acreage  presently  designated  for 
recreational  use,  as  well  as  existing 
public  access  to  the  beach  at  Bellows 
AFS,  would  be  retained.  Specific 
recreational  facilities  w'ould  be 
improved  or  newly  constructed  within 
the  existing  recreation  areas  of  Bellows 
.^FS.  Alternatives  include  relocating  or 
reducing  recreational  facilities  proposed 
for  construction,  changing  the  locations 
designated  for  recreation  to  permit  other 
uses  such  as  training,  and  no  action. 

Additional  infrastructure  and  base 
facilities  would  be  constructed  to 
support  the  planned  land  use  and 
development  of  Bellows  AFS.  This 
would  include  roads,  parking,  water  and 
sewage  systems,  and  warehouse  or 
administrative  buildings. 

Environmental  issues  to  be  addressed 
will  include,  but  not  be  limited  to, 
effects  on  cultural  resources,  terrestrial 
and  aquatic  habitats,  threatened  or 
endangered  species,  water  quality, 
infrastructure,  traffic,  noise,  and  the 
socioeconomic  environment.  Direct, 
indirect,  and  cumulative  impacts  will  be 
analyzed,  and  mitigation  measures  will 
be  developed  as  required. 

The  U.S.  Pacific  Command  will 
initiate  a  scoping  process  to  identify 
significant  issues  related  to  the 
proposed  actions  for  study  in  EIS,  and 
to  identify  and  notify  interested  and 
affected  parties  of  the  EIS  process.  Two 
public  scoping  meetings  wdll  be  held; 
March  30,  1994,  7  p.m.,  Waimanalo 
Elementary  &  Intermediate  School 
Cafeteria,  41-1330  Kalanianaole 
Highway,  Waimanalo,  Hawaii 
March  31,  1994,  7  p.m.,  Washington 
Intermediate  School  Cafeteria,  1633  S. 
King  Street,  Honolulu,  Hawaii 
The  meeting  wdll  open  with  a  short 
presentation  on  the  purpose  of  the 


actions  and  the  alternatives  to  be 
evaluated,  followed  by  a  period  for 
public  comment.  It  is  important  that 
interested  agencies,  individuals,  and 
organizations  take  this  opportunity  to 
identify  enviroiunental  concerns  that 
should  be  addressed.  To  allow  tim.e  for 
all  views  to  be  shared,  each  speaker  will 
be  limited  to  five  minutes  for  oral 
comments. 

Interested  parties  are  also  invited  and 
encouraged  to  provide  wuitten 
comments  in  addition  to,  or  in  lieu  of, 
oral  comments  at  the  public  meetings. 
Scoping  comments  should  clearly 
describe  specific  issues  or  topics  that 
the  EIS  should  address.  Written 
statements  and/or  questions  regarding 
the  scoping  process  should  be  mailed  no 
later  than  April  15,  1994,  to  Mr.  Stanley 
Uehara  (Code  232),  Pacific  Division, 
Naval  Facilities  Engineering  Command, 
Pearl  Harbor,  HI  96860;  telephone  (808) 
471-9338;  fax  (808)  474-4890. 

Dated:  March  3,  1994. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  94-5334  Filed  3-8-94;  8;45  am) 
BILCING  CODE  5000-04-M 


Defense  Science  Board  Task  Force  on 
Acquiring  Defense  Software 
Commercially 

action:  Notice  of  advisory  committee 
meeting. 

SUMMARY:  The  Defense  Science  Board 
Ta.sk  Force  on  Acquiring  Defense 
Software  Commercially  will  meet  in 
open  session  on  March  29-30,  1994  at 
Strategic  Analysis.  Inc.,  4001  N.  Fairfax 
Drive,  suite  175,  Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting, 
the  Task  Force  will  review  current  DoD 
software  acquisition  regulations,  DoD 
acquisition  experiences  with  selected 
software-intensive  systems,  and 
contractor  acquisition  experiences  with 
DoD  and  commercial  software-intensive 
systems. 

Persons  interested  in  further 
information  should  call  Ms.  Virginia 
Castor  at  (703)  614-0212. 

Dated:  March  3,  1994. 

Patricia  L.  Toppings, 

Aternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

(FR  Doc.  94-5335  Filed  3-8-94,  8:45  am] 
BILLING  CODE  S000-04-M 


Defense  Science  Board  Task  Force  on 
Tracked  Vehicle  Industrial  Base 

ACTION:  Notice  of  Advisory  Committee 
Meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Tracked  Vehicle 
Industrial  Base  held  meetings  in  closed 
session  on  March  7-8  and  will  hold 
meetings  in  closed  session  on  March 
24-25, 1994  at  SAI,  Arlington.  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  pierceived  needs  of  the 
Department  of  Defense.  At  these 
meetings  the  Task  Force  will  examine 
the  Congressional  issues  concerning  the 
public  and  private  industrial  base  for 
tanks  and  tank  engines.  The  Task  Force 
should  study  the  viability  of  the  tank 
and  tank  engine  industrial  base  and 
propose  a  definitive  plan  of  action,  cost 
estimates,  and  cost  effectiveness  trade¬ 
off  analyses  and  an  implementation 
schedule  for  Congressional  review. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92—463,  as  amended  (5 
U.S.C.  app.  II,  (1988)),  it  has  been 
determined  that  these  DSB  Task  Force 
meetings,  concern  matteis  listed  in  5 
U.S.C.  552b{c)(l)  (1988),  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public. 

Dated:  March  3, 1994. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  94-5336  Filed  3-8-94;  8:45  am! 
BILLING  CODE  500<M>4-M 


Defense  Science  Board  Task  Force  on 
Defense  Laboratory  Management 

AGENCY:  Office  of  the  Secretary,  DOD. 
ACTION:  Notice  of  advisory  committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Defense  Laboratory 
Management  will  meet  in  closed  session 
on  March  25-26,  and  April  18-19,  1994 
at  Strategic  Analysis,  Inc.,  Arlington, 
Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary’  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  these 
meetings  the  Task  Force  will  develop  a 
strategy  for  restructuring  and 
substantially  red'ucing  the  size  of  the 
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defense  laboratory  in&astructiire  while 
simultaneously  maintaining  its  generic 
capabilities  and  improving  product 
quality. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92—463,  as  amended  (5 
U.S.Q  App.  n  (1988)),  it  has  been 
determined  that  these  DSB  Task  Force 
meetings  concern  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988),  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public. 

Dated:  March  4, 1994. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

IFR  Doc.  94-5409  Filed  3-aJ-94;  8:45  am) 
BILUNO  CODE  B00(M>4-M 


Defense  Advisory  Committee  on 
Women  in  the  S^ice;  Conference 

AGENCY:  Defense  Advisory  Committee 
on  Women  in  the  Services 

(DACowrrs),  dod. 

ACTION:  Notice  of  conference. 


SUMMARY:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  a 
forthcoming  meeting  of  the  Defense 
Advisory  Committee  on  Women  in  the 
Services  (DACOWTTS).  The  purpose  of 
DACOWITS  is  to  advise  the  Secretary  of 
Defense  on  matters  relating  to  women  in 
the  Services.  The  Committee  meets 
semiannually. 

DATES:  April  24-27, 1994  (Siunmarized 
agenda  follows). 

ADDRESSES:  Hyatt  Regency  Crystal  City, 
2799  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202  (703)  418- 
1234. 

AGENDA:  Sessions  will  be  conducted 
daily  and  will  be  open  to  the  public. 

The  agenda  will  include  the  following: 

Sunday,  April  24, 1994,  7  a.m.S  p.m. 

Conference  Registration  (Former  Members 
and  Conference  Participants) 

No  host  Working  Breakfast  (current 
DACOWITS  members  only) 

Official  Opening  Ceremony 
Briefings 

1.  Army  Ceremonial  Units 

2.  Standing  Committee  on  Military  and 

Civilian  Women  video  “Sexual 
Harassment  in  the  Workplace” 

Get  Acquainted  Luncheon  (current 
DACOWITS  members,  military 
representatives,  legal  advisors,  and 
liaisons  only) 

Subcommittee  Sessions 
Social 

Monday,  April  25, 1994,  8  a.m.-lO  p.m. 
Subcommittee  sessions  and  OSD  Reception 
and  Dinner  (By  Invitation  Only). 


Tuesday,  April  26,  1994  8  a.m.-4  p.m. 

Committee  Training  Session  and  Field  Trip 
to  Coast  Guard  Yard,  Baltimore,  MD  (By 
Invitation  Only) 

Wednesday,  April  27, 1994,  7:30  a.m.-l  1 
a.m. 

No-host  Working  Breakfast  (current 
DACOWITS  members  only) 

Individual  Review  of  Resolutions 
General  Business  Session 
Installation  Visit  Reports:  Presentations  by 
members  of  the  public. 

OSD  Luncheon  (By  invitation  only). 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Martha  C. 
Gillette,  USN  or  Captain  Kari  L.  Everett, 
Plans  and  Communications  Officer, 
DACOWITS  and  Military  Women 
Matters,  USD  (Personnel  and  Readiness) 
4000  Defense  Pentagon,  room  3D769, 
Washington,  DC  20301—4000; 

Telephone  (703)  697-2122. 
SUPPLEMENTARY  INFORMATION:  The 
following  rules  and  regulations  will 
govern  the  participation  by  members  of 
the  public  at  the  conference. 

(1)  Members -of  the  public  will  not  be 
permitted  to  attend  official  OSD 
Limcheon;  Field  Trip;  or  OSD  Reception 
and  Diimer. 

(2)  All  business  sessions  will  be  open 
to  the  public. 

(3)  Interested  persons  may  submit  a 
written  statement  for  consideration  by 
the  Committee  euid/or  make  an  oral 
presentation  of  such  during  the 
conference. 

(4)  Persons  desiring  to  make  an  oral 
presentation  or  submit  a  written 
statement  to  the  Committee  must  notify 
the  point  of  contact  listed  above  no  later 
than  April  13. 

(5)  Length  and  number  of  oral 
presentations  to  be  made  will  depend 
on  the  number  of  requests  received  fitjm 
members  of  the  public. 

(6)  Oral  Presentations  by  members  of 
the  public  will  be  permitted  only  on 
Wednesday,  April  27, 1994  before  the 
full  Conunittee. 

(7)  Each  person  desiring  to  make  an 
oral  presentation  must  provide  the 
DACOWITS  office  1  copy  of  the 
presentation  by  April  13  and  make 
available  175  copies  of  any  material  that 
is  intended  for  distribution  at  the 
conference. 

(8)  Persons  submitting  a  written 
statement  for  inclusion  in  the  minutes 
of  the  conference  must  submit  to  the 
DACOWITS  staff  one  copy  either  before 
or  by  the  close  of  the  conference. 

(9)  Other  new  items  from  members  of 
the  public  may  be  presented  in  writing 
to  any  DACOWITS  members  for 
transmittal  to  the  DACOWITS  Chair  or 
Director,  DACXDWTTS  and  MiUtary 
Women  Matters,  to  consider. 


(10)  Members  of  the  public  will  not  be 
permitted  to  enter  into  oral  discussion 
conducted  by  the  Committee  members 
at  any  of  the  sessions;  however,  they 
will  be  permitted  to  rely  to  questions 
directed  to  them  by  the  members  of  the 
Committee. 

(11)  Members  of  the  public  will  be 
permitted  to  orally  question  the 
scheduled  speakers  if  recognized  by  the 
Chair  and  if  time  allows  after  the  official 
participants  have  asked  questions  and/ 
or  made  comments. 

Dated:  March  4, 1994. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  94-5408  Filed  3-8-94;  8:45  am) 
BILUNG  CODE  S000-04-M  ' 


Department  of  the  Navy 

Intent  To  Prepare  an  Environmental 
Impact  Statement  on  the  Proposed 
Realignment  of  the  Naval  Surface 
Warfare  Center,  White  Oak 
Detachment,  Silver  Spring,  MD 

Pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  as  implemented  by  the 
Council  on  Enviroiunental  Quality  ^ 
regulations  (40  CFR  parts  1500-1508), 
the  Department  of  the  Navy  announces 
its  intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  to  evaluate  the 
environmental  effects  of  the  realignment 
of  the  Naval  Surface  Warfare  Center 
(NSWC),  White  Oak  Detachment,  Silver 
Spring,  Maryland.  This  action  is  being 
conducted  in  accordance  with  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990  (Pub.  L  101-510)  and  the 
specific  1993  base  closure  and 
realignment  decisions  which  became 
effective  in  September  1993. 

The  propos^  action  involves  the 
relocation  of  personnel  and  activities 
from  Naval  Sea  Systems  Command 
(NAVSEASYSCOM)  Headquarters, 
Arlington,  Virginia,  to  NSWC  White 
Oak. 

In  order  to  meet  the  facility  and 
operational  requirements  of 
NAVSEASYSCOM,  the  reafigiunent  will 
require  900,000  to  1,300,000  square  feet 
of  facilities  at  NSWC  White  Oak.  These 
facility  and  operational  requirements 
will  be  met  through  the  utilization  of 
existing  space  (renovation  of  buildings) 
and/or  new  construction  of  facilities, 
such  as  administrative  buildings, 
parking  areas,  and  other  support 
facilities.  Approximately  4,000 
employees  will  be  relocated  to  NSWC 
White  Oak. 

Alternatives  addressed  in  the  EIS  will 
focus  on  means  of  meeting  realignment 
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requirements  at  NSWC  White  Oak, 
including  alternative  construction  site 
locations.  The  EIS  will  discuss 
environmental  impacts  resulting  from 
the  construction  and  operation  of 
facilities  as  well  as  expected  associated 
impacts  to  the  local  commimities 
resulting  from  the  relocation  of  military/ 
civilian  personnel.  Major  environmental 
issues  that  will  be  addressed  in  the  EIS 
will  include,  but  not  be  limited  to, 
impacts  on  cultural  resources,  terrestrial 
and  aquatic  habitats,  storm  water  runoff, 
noise,  and  air  quality.  Other  impacts  to 
be  considered  will  include  impacts  to 
commvmity  services,  such  as  school 
capacity,  infrastructure,  and  traffic. 
Cumulative  impacts  associated  with  the 
realignment  of  |>ersonnel  and  activities 
to  the  region  around  NSWC  White  Oak 
will  be  considered. 

The  Navy  will  initiate  a  scoping 
process  for  the  purpose  of  determining 
the  scope  of  issues  to  be  addressed  and 
for  identifying  the  significant  issues 
related  to  this  action.  The  Navy  will 
hold  a  public  scoping  meeting  on  March 
31, 1994,  beginning  at  7:30  p.m.  at  the 
auditorium  in  the  main  building 
complex  at  Naval  Surface  Ware  fare 
Center,  White  Oak,  Silver  Spring, 
Maryland.  This  meeting  will  be 
advertised  in  local  and  regional 
newspapers. 

A  brief  presentation  will  precede 
requests  for  public  comment  and 
identification  of  additional  scoping 
items.  Navy  representatives  will  be 
available  at  this  meeting  to  receive 
comments  from  the  public  regarding 
issues  of  concern.  It  is  important  that 
federal,  state,  and  local  agencies  and 
interested  individuals  take  this 
opportunity  to  identify  environmental 
concerns  that  should  be  addressed 
during  preparation  of  the  EIS.  In  the 
interest  of  available  time,  each  speaker 
will  be  asked  to  limit  his/her  oral 
comments  to  five  minutes. 

Agencies  and  the  public  are  also 
invited  and  encouraged  to  provide 
written  comments  in  addition  to,  or  in 
lieu  of,  oral  comments  at  the  public 
meeting.  To  be  most  helpful,  scoping 
comments  should  clearly  descril^ 
specific  issues  or  topics  which  the 
commentor  believes  the  EIS  should 
address.  Written  statements  and  or 
questions  regarding  the  scoping  process 
should  be  mailed  to:  Commanding 
Officer,  Engineering  Field  Activity 
Chesapeake,  Naval  Facility  Engineering 
Command,  Building  212,  Washington 
Navy  Yard,  Washington,  DC  20374- 
5018,  (Attn:  Mike  Bryan  Code  20N). 
telephone  (202)  433-3387.  All 
comments  must  be  received  no  later 
than  April  16, 1994. 


Dated:  March  4, 1994. 

Michael  P.  Rummel, 

LCDR,  JAGC,  USN,  Federal  Register  Liaison 
Officer. 

[FR  Doc.  94-5403  Filed  3-8-94;  8:45  am) 
BILUNQ  CODE  38ia-AE-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2466-002  Virginia] 

Appalachian  Power  Co.;  Availability  of 
Final  Environmental  Assessment 

March  3. 1994. 

In  accordance  with  the  National 
Environmental  PoUcy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission’s  (Commission’s) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  new  license  for  the 
existing  Niagara  Hydroelectric  Project, 
located  on  the  Roanoke  River  in 
Roanoke  County,  Virginia,  near  the  city 
of  Roanoke,  and  has  prepared  a  Final 
Environmental  Assessment  (EA)  for  the 
project.  In  the  EA,  the  Commission’s 
staff  has  analyzed  the  existing  and 
potential  future  environmental  impacts 
of  the  project  and  has  concluded  that 
approval  of  the  project,  wdth  appropriate 
environmental  protective  or 
enhancement  measures,  would  not 
constitute  a  major  federal  action  that 
would  significantly  affect  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104,  of  the  Commission’s  offices 
at  941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  94-5401  Filed  3-8-94;  8:45  am) 
BILUNQ  CODE  6717-01-M 


[Project  No.  553-005  Washington] 

City  of  Seattle,  WA;  Availability  of  Draft 
Environmental  Assessment 

March  3. 1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission’s  (Commission’s) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  new  license  for  the 
existing  Skagit  River  Hydroelectric 
Project,  located  on  the  Skagit  River  in 
Whatcom  County,  Washington,  near  the 


city  of  Marblemoimt,  and  has  prepared 
a  Draft  Environmental  Assessment 
(DEA)  for  the  project.  In  the  DEA,  the 
Commission’s  stafi  has  analyzed  the 
existing  and  potential  future 
environmental  impacts  of  the  project 
and  has  concluded  that  approval  of  the 
project,  writh  appropriate  environmental 
protective  or  enhancement  measures, 
would  not  constitute  a  major  federal 
action  that  would  significantly  affect 
quality  of  the  human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104,  of  the  Commission’s  offices 
at  941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

Any  comments  should  be  filed  within 
30  days  fiom  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  Please  affix 
“Skagit  River  Hydroelectric  Project, 
FERC  No.  553-005’’  to  all  comments. 
For  further  information,  contact  Mr. 
James  Hunter  at  (202)  219-2839. 
Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  94-5402  Filed  3-8-94;  8:45  am) 
BILUNG  CODE  e717-01-M 


[Project  Nos.  2311-001;  2327-002] 

James  River-New  Hampshire  Electric, 
Inc.;  Amendment  to  Applications 

March  3, 1994. 

On  November  29, 1993,  James  River- 
New  Heunpshire  Electric  Inc., 

(Applicant)  filed  an  application  to 
amend  its  applications  for  new  licenses 
for  the  Gorham  Hydroelectric  Project, 
FERC  No.  2311-001,  and  the  Cascade 
Hydroelectric  Project,  FERC  No.  2327- 
002. 

For  the  Gorham  Project,  the  Applicant 
is  deleting  its  request  to  replace  two 
existing  generating  exciters  with  a  new 
1.3  MW  capacity  unit.  The  project 
would  continue  to  operate  wi  A  no 
modification,  and  have  a  total’capacity 
of  4.8  MW. 

For  the  Cascade  Project,  the  Applicant 
is  deleting  its  request  to  add  the  Pulsifer 
Rips  expansion  which  would  have 
resulted  in  an  increase  of  13.2  MW  to 
the  project.  'The  project  would  continue 
to  operate  with  no  modification  and 
have  a  total  capacity  of  9.0  MW. 

Both  projects  as  originally  proposed 
have  been  addressed  in  the  Final 
Environmental  Impact  Statement  (FEIS) 
for  the  Androscoggin  River  issued 
November  12, 1993.  We  are  providing 
an  opportunity  for  additional 
interventions  and  for  entities  to 
reconsider  their  terms,  conditions. 
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prescriptions  and  comments  submitted 
previously  with  respect  to  these  two 
applications.  Comments  and/or 
petitions  for  intervention  will  be  due  30 
days  from  the  date  of  issuance  of  this 
notice  with  response  comments  due  45 
days  from  the  date  of  issuance. 

Copies  of  the  applications  and 
amendments  are  available  for  inspection 
and  reproduction  at  the  Commission’s 
Public  Reference  and  Files  Maintenance 
Branch  located  at  941  North  Capitol 
Street,  NE.,  room  3104,  Washington,  DC 
20426,  or  by  calling  (202)  208-1371.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  James  River-New 
Hampshire  Electric,  Inc.,  50  Main  Street, 
Berlin,  NH  03570-2489,  or  by  calling 
(603) 752-4600. 

The  applicant  contact  for  these 
projects  is  Mr.  George  W.  Hill,  650  Main 
Street,  Berlin,  NH  03570-2489,  (603) 
752-4600.  Contact  Ms.  Julie  Bemt  at 
(202)  219-2814  for  questions  relating  to 
this  proceeding. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  94-5400  Filed  3-8-94;  8:45  am) 
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[Docket  No.  MT88-26-010] 

Transwestem  Pipeline  Co.;  Tariff  Filing 

February  9, 1994. 

Take  notice  that  on  January  31, 1994, 
Transwestern  Pipeline  Company 
(Transwestem)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1, 11th  Revised 
Sheet  No.  73,  proposed  tp  become 
effective  February  1, 1994. 

Transwestem  states  that  the  above- 
referenced  tariff  sheet  is  being  filed  by 
Transwestem  to  modify  section  19  of 
the  General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff  to  reflect  certain 
organizational  changes  pursuant  to 
which  Transwestem  no  longer  shares  an 
operating  employee  with  its  sales 
marketing  division. 

Transwestem  requests  that  the 
Commission  grant  any  and  all  waivers 
of  its  mles,  regulations,  and  orders  as 
may  be  necessary  so  as  to  permit  the 
tariff  sheet  submitted  by  it  to  become 
effective  Febmary  1, 1994. 

Transwestem  states  that  copies  of  the 
filing  were  served  upon  all  of 
Transwestem’s  gas  utiUty  customers, 
interested  state  commissions,  and  all 
parties  to  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 


385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  Febmary  16, 1994. 
Protests  will  be  considered  by  the 
Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-5379  Filed  3-8-94;  8:45  am) 
BILLING  cooe  Srir-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-691;  FRL-4755-8] 

DowElanco  and  the  American 
Cyanamid  Co.;  Amended  Pesticide 
Petitions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  has  received  from 
DowElanco  and  the  American  Cyanamid 
Co.  a  number  of  amendments  to 
previously  issued  petitions  for  various 
agricultural  commodities. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

Information  submitted  and  any 
comment(s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information” 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and 
any  written  comments  will  be  available 
for  public  inspection  in  Rm.  1128  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joanne  Miller,  Product  Manager 


(PM-23),  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 

Office  location  and  telephone  number; 
Rm.  237,  CM  #2, 1921  Jefferson  Davis 
Hwy„  Arlington,  VA,  (703)-305-7830. 
SUPPLEMENTARY  INFORMATION:  This 
notice  annoimces  that  EPA  has  received 
from  DowElanco,  9330  Zionsville  Rd., 
Indianapolis,  IN  46268-1189,  and  the 
American  Cyanamid  Co.,  P.O.  Box  0400, 
Princeton,  NJ  08543-0400,  amended 
notices  of  filing  under  section  409  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  346a)  for  food  additive 
petitions  (FAP)  that  originally  appeared 
in  the  Federal  Register  of  June  10, 1992 
(57  FR  24644,  June  10, 1992)  as  follows: 

1.  FAP  2H5634.  DowElanco  submitted 
the  original  petition  that  api>ears  at  page 
24647  in  the  Federal  Register  of  June 
10, 1992  (57  FR  24647)  and  proposed  to 
amend  40  CFR  part  185  by  establishing 
a  food  additive  petition  to  permit 
combined  residues  of  the  soil 
microbicide  nitrapyrin  [2-chloro-6- 
(trichloromethyl)pyridine]  and  its 
metabolite,  6-chloropicolinic  acid,  in  or 
on  wheat  bran  at  2  parts  per  million 
(ppm)  and  wheat  shorts  at  1  ppm. 
DowElanco  has  amended  the  petition  to 
propose  amending  40  CFR  part  185  to 
establish  tolerances  for  the  chemical  in 
or  on  wheat,  bran  at  3  ppm  and  wheat, 
milled  fractions  (except  flour)  at  2  ppm. 
The  proposed  analytical  method  for 
determining  residues  is  Method  ACR 
77.16. 

2.  FAP  2H5638.  The  American 
Cyanamid  Co.  submitted  the  original 
petition  that  appears  at  page  24647  in 
the  Federal  Register  of  June  10, 1992 
(57  FR  24647)  to  amend  40  CFR  part  186 
by  establishing  a  feed  additive 
regulation  to  permit  residues  of  the 
herbicide  difenzoquat  (1,2-dimethy  1-3,5- 
diphenyl-lH-pyrazolium  ion),  derived 
from  application  of  the  difenzoquat 
methyl  sulfate  salt  and  calculated  as  the 
cation  in  or  on  barley  milled  fractions 
(except  flour),  and  wheat  milled 
fractions  (except  flour)  at  1.0  ppm.  The 
amended  petition  proposes  to  amend  40 
CFR  part  185  to  establish  a  tolerance  for 
the  chemical  for  wheat,  bran  at  0.25 
ppm  and  to  amend  40  CFR  part  186  to 
establish  a  tolerance  for  the  chemical  for 
wheat,  shorts  at  0.25  ppm,  barley,  hulls 
at  1.0  ppm,  and  barley,  bran  at  1.0  ppm. 
The  proposed  analytical  method  for 
determining  residues  is  Method  ACR 
77.16. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Pesticides 
and  pests. 
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Audiority:  21  U.S.C  346a  and  348. 

Dated:  February  25, 1994. 

Stephanie  R.  Irene, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

[FR  Doc.  94-5297  Filed  3-8-94;  8:45  anil 
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[OPP-180^;  FRL  4763-9] 

Receipt  of  Application  for  Emergency 
Exemption  to  Use  Oxytetracycline; 
Solicitation  of  Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Michigan 
State  Department  of  Agriculture 
(hereafter  referred  to  as  the 
“Applicant”)  for  use  of  the  pesticide 
oxj'tetracycline  (CAS  79-57-2)  to 
control  fire  blight  on  up  to  5000  acres 
of  apples  in  Van  Buren,  Kent  and 
Newaygo  counties.  In  accordance  with 
40  CFR  166.24,  EPA  is  soliciting  public 
comment  before  making  the  decision 
whether  or  not  to  grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  March  24, 1994. 

ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  “OPP-180923,”  should  he 
submitted  by  mail  to:  Public  Response 
and  Human  Resource  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  D.C.  20460.  In  person, 
bring  comments  to:  Rm.  1128,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Midway, 
Arlington,  VA.  Information  submitted  in 
any  comment  concerning  this  notice 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
“Confidential  Business  Information.” 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1128,  Crystal  Mall  #2. 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Margarita  Collantes,  Registration 
Division  (7505W),  Office  of  Pesticide 


Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 

D.C.  20460.  Office  location  and 
telephone  number:  6th  Floor,  Crystal 
Station  I,  2800  Jefferson  Davis  Highway, 
Arlington.  VA  22202,  (703)  308-8347. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  State  agency 
fit)m  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption. 

The  Applicant  has  requested  the 
Administrator  to  issue  a  specific 
exemption  for  the  use  of  the  bactericide, 
oxytetracycline,  available  as  Terramycin 
(EPA  Reg.  No.  618-104)  from  Merck  and 
Company,  Incorporated,  to  control  fire 
blight,  caused  by  Erwinia  amylovora,  on 
up  to  5000  acres  of  apples  in  Van  Buren, 
Kent  and  Newaygo  counties. 

Information  in  accordance  with  40  CFR 
part  166  was  submitted  as  part  of  this 
request. 

According  to  the  Applicant,  fire  blight 
is  not  new  to  the  commercial  fiiiit 
production  in  Michigan.  The  bactericide 
commonly  used  to  control  fire  blight  has 
been  streptomycin.  However,  since 
1990,  resistance  in  the  pathogen  Erwinia 
amylovora  has  reduced  the  effectiveness 
of  streptomycin  for  fire  blight  control. 
The  Applicant  claims  that  none  of  the 
registered  pesticides  is  effective  against 
this  disease  and  that,  without  an 
effective  control,  growers  will  incur  a 
significant  economic  loss  during  the 
1994  growing  season. 

Under  the  proposed  exemption  a 
maximum  of  25,000  lbs  of  formulated 
product  could  be  used  (5,000  acres  x  1 
lb.  per  acre  x  5  applications  =  25,000 
lbs)  if  blight-conducive  weather 
occurred  throughout  the  bloom  period 
on  all  5,000  acres.  A  60-day  preharvest 
interval  will  be  observed.  In  addition, 
livestock  will  not  feed  on  the  crop  by¬ 
product  or  graze  on  the  treated  orchards. 
Applications  would  be  made  between 
April  1, 1994,  and  July  1, 1994. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  that  the  Agency  publish 
notice  of  receipt  in  the  Federal  Register 
and  solicit  public  comment  on  an 
application  for  a  specific  exemption  if 
an  emergency  exemption  has  b^n 
requested  or  granted  for  that  use  in  any 
3  previous  years,  and  a  complete 
application  for  registration  of  that  use 
has  not  been  submitted  to  the  Agency 
(40  CFR  166.24  (a)(6)].  Exemptions  for 
the  use  of  oxytetracycline  on  apples 
have  been  requested  and  granted  for  the 


past  3  years,  and  em  application  for 
registration  of  this  use  has  not  been 
submitted  to  the  Agency. 

Accordingly,  interested  persons  may 
submit  written  views  on  tWs  subject  to 
the  Field  Operations  Division  at  the 
address  above.  The  Agency  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Michigan  State  Etepartment  of 
Agriculture. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Crisis  exemptions. 

Dated:  March  2, 1994. 

Stephanie  R.  Irene, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

(FR  Doc.  94-5421  Filed  3-8-94;  8:45  ami 
BILUNG  CODE  6S60-«0-f 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Privacy  Act  of  1974;  Publication  of 
Notices  of  Systems  of  Records  and 
Proposed  New  Routine  Uses 

AGENCY:  Equal  Emplo)Tnent 
Opportunity  Commission. 

ACTION:  Notice:  publication  of  notices  of 
systems  of  records,  and  proposed  new 
routine  uses. 

SUMMARY:  This  notice  proposes  new 
routine  uses  for  two  of  the  Equal 
Employment  Opportunity  Commission’s 
systems  of  records  and  proposes  a 
change  to  one  routine  use  found  in  ten 
of  its  systems  of  records.  This  action 
also  makes  non-substantive  changes  in 
the  title  of  some  system  managers  or  the 
name  and  address  of  the  office  in  which 
systems  are  located  to  reflect  internal 
EEOC  reorganizations.  This  notice 
republishes  EEOC’s  notices  for  its 
internal  and  Govemmentwide  systems 
of  records  in  one  issue  of  the  Federal 
Register  so  that  an  accurate  and 
complete  text  of  the  notices  is  available 
for  use  by  individuals  and  by  agency 
Privacy  Act  officers. 

DATES:  The  non-substantive  changes  are 
effective  on  March  9, 1994.  The 
proposed  new  and  amended  routine 
uses  will  become  effective,  without 
further  notice,  on  May  9, 1994,  unless 
comments  dictate  otherwise. 
ADDRESSES:  Written  comments  may  be 
sent  to  the  Office  of  Executive 
Secretariat,  Equal  Employment 
Opportunity  Commission,  room  10402, 
1801  L  Street,  NW.,  Washington,  DC 
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20507.  Copies  of  this  notice  axe 
available  in  the  following  alternate 
formats:  Large  print,  braille,  electronic 
hie  on  computer  disk,  and  audio-tape. 
Copies  be  obtained  from  the 
Publications  Center  by  calling  1-800- 
699-3362. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  M.  Inzeo,  Associate  Legal 
Counsel,  Thomas  J.  Schlageter,  Assistant 
Legal  Counsel  or  Kathleen  Oram,  Senior 
Attorney  (202)  663-4669  (voice)  or  (202) 
663-7026  (TDD). 

SUPPLEMENTARY  INFORMATION:  The  Equal 
Employment  Opportunity  Commission 
last  published  its  systems  notices  in 
1991.  To  be  in  conformance  with  case 
law,  the  Commission  is  proposing  to 
amend  one  of  the  routine  uses  found  in 
ten  of  its  notices  regarding  disclosing 
information  to  comply  with  a  subpoena. 
As  presently  written,  this  routine  use 
allows  the  system  manager  to  provide 
information  when  served  with  a 
subpoena,  even  if  the  Government  is  not 
a  party  to  the  litigation  or  to  the 
administrative  proceeding.  In  light  of 
Doe  V.  Stephens,  851  F.2d  1457  (D.C. 
Cir.  1988)  and  Doe  v.  DiGenova,  779 
F.2d  74  (D.C.  Qr.  1985),  the 
Commission  has  decided  that  the 
issuance  of  a  subpoena  by  itself  no 
longer  qualifies  as  a  valid  routine  use 
under  subsection  (b)  of  the  Privacy  Act. 
Therefore,  the  Commission  will  no 
longer  make  disclosures  in  response  to 
a  subpoena  imless  the  Government  is  a 
party  to  the  judicial  or  administrative 
proceeding.  In  those  situations  where 
the  Government  is  not  a  party  to  the 
proceeding,  records  may  be  disclosed  if 
a  judge  has  actually  signed  the 
subpoena.  In  those  cases,  the  disclosme 
will  be  made  in  accordance  with 
subsection  (b)(ll)  of  the  Privacy  Act. 

Other  changes  in  this  notice  are  the 
deletion  of  two  routine  uses  and 
addition  of  two  other  routine  uses  to 
one  system  of  records  and  the  addition 
of  a  routine  use  to  another  system  of 
records. 

A  brief  description  of  the  major 
changes  follows: 

EEOC-1  Age  and  Equal  Pay  Act 
Discrimination  Case  Files.  Routine  use 
“f  ’  is  amended  as  described  above. 

EEOC-3  Title  VII  and  Americans 
With  Disabilities  Act  Discrimination 
Case  Files.  Routine  use  “f  ’  is  amended 
as  described  above. 

EEOC-5  Correspondence  and 
Congressional  Inquiries.  Routine  use 
“b”  is  amended  as  described  above. 

EEOC-7  Employee  Pay  and  Leave 
Records.  Routine  use  “j”  is  amended  as 
described  above. 

EEOC-8  Employee  Travel  and 
Reimbursement  Records.  Routine  use 
“f  is  amended  as  described  above. 


Vol.  59,  No.  46  /  Wednesday,  March 


EEOC-9  Claims  Collection  Records. 
Routine  uses  “k”  and  “1”  are  removed. 
The  Commission  received  comments 
from  the  Internal  Revenue  Service 
indicating  that  the  disclosures  permitted 
under  them  are  overly  broad.  After 
reviewing  the  routine  uses,  EEOC  has 
determined  that  routine  uses  “k”  and 
“1”  are  not  necessary.  In  addition,  EEOC 
proposes  to  add  two  new  routine  uses 
to  tWs  system  to  permit  disclosure  of 
claims  collection  records  to  the  Defense 
Manpower  Data  Center,  Department  of 
Defense,  and  the  United  States  Postal 
Service  to  conduct  computer  matching 
programs  to  locate  federal  employees 
who  owe  debts  to  the  U.S.  Government 
under  EEOC  programs. 

EEOC-10  Grievance  Records. 

Routine  "d”  is  amended  as  described 
above. 

EEOC-11  Records  of  Adverse 
Actions  Against  Nonpreference  Eligibles 
in  the  Expected  Service.  Routine  use  ‘T’ 
is  eunended  as  described  above. 

EEOC-12  Telephone  Call  Detail 
Records.  Routine  use  "c”  is  eunended  as 
described  above. 

EEOC-13  Employee  Identification 
Cards.  Routine  use  “c”  is  amended  as 
describe  above. 

EEOC/GOVT-1  Equal  Employment 
Opportunity  in  the  Federal  Complaint 
and  Appeal  Records.  Routine  use  "b”  is 
amended  as  described  above.  In 
addition,  the  Commission  proposes  to 
add  a  routine  use  permitting  disclosure 
of  EEO  complaint  and  appeal  records  in 
response  to  a  request  for  discovery  or  for 
appearance  of  a  witness,  when  the 
requested  information  is  relevant  to  the 
subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding. 
The  Commission  believes  that  the 
addition  of  this  routine  use  will 
facilitate  resolution  of  discrimination 
complaints  in  the  Federal  Government. 

The  proposed  routine  uses  noted 
above  meet  the  compatibility  criteria 
since  the  information  involved  is 
collected  for  the  purpose  of  the 
applicable  routine  uses.  We  anticipate 
that  any  disclosure  pursuant  to  these 
routine  uses  will  not  result  in  any 
unwarranted  adverse  effects  on  personal 
privacy. 

In  addition  to  the  changes  noted 
above,  the  Commission  has  amended 
several  system  notices  to  reflect  current 
office  names  and  has  amended 
appendix  A  to  reflect  ourent  addresses 
of  Commission  offices. 

A  complete  list  of  all  EEOC  systems 
of  records  is  published  below.  The 
complete  text  of  the  notices  follows. 
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For  the  Commission. 

Tony  E.  Gallegos, 

Chairman. 

EEOC  Systems  of  Records 

EECKl-l  Age  and  Equal  Pay  Act 
Discrimination  Case  Files. 

EEOC-2  Attorney  Referral  List. 

EEOC-3  Title  Vll  and  Americans  with 
Disabilities  Act  Discrimination  Case  Files. 
EEOC-4  Biographical  Files. 

EEOC-5  Correspondence  and 
Congressional  Inquiries. 

EEOC-6  Employee  Assistance  Program 
Records. 

EEOC-7  Employee  Pay  and  Leave 
Records. 

EEOC-8  Employee  Travel  and 
Reimbursement  Records. 

EEOC-9  Claims  Collection  Records. 
EEOC-10  Grievance  Records. 

EEOC-11  Records  of  Adverse  Actions 
Against  Nonpreference  Eligibles  in  the 
Excepted  Service. 

EEOC-12  Telephone  Call  Detail  Records. 
EEOC-13  Employee  Identification  Cards. 
EEOC-14  Employee  Parking  Records. 
EEOC/GOVT-1  Equal  Employment 
Opportunity  in  the  Federal  Government 
Complaint  and  Appeal  Records. 

EEOC-1 

SYSTEM  name: 

Age  and  Equal  Pay  Act  Discrimination 
Case  Files. 

SYSTEM  location: 

Field  Office  where  the  charge  or 
complaint  of  discrimination  was  filed 
(see  appendix  A). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
system: 

Persons  other  than  federal  employees 
and  applicants  who  file  charges  or 
complaints  with  EEOC  alleging  that  an 
employer,  employment  agency  or  labor 
organization  has  violated  the  Age 
,  Discrimination  in  Employment  Act  of 
1967  or  the  Equal  Pay  Act  of  1963. 

categories  of  records  in  the  system: 

This  system  contains  the  records 
compiled  during  the  investigation  of  age 
and  equal  pay  discrimination  cases. 
These  records  include: 

a.  Documents  submitted  by  charging 
party  or  complainant  such  as  charge  of 
discrimination,  personal  interview 
statement,  and  correspondence. 

b.  Documents  submitted  by  employer 
such  as  statement  of  position, 
correspondence,  statements  of 
witnesses,  documentary  evidence  such 
as  personnel  files,  records  of  earnings, 
employee  benefit  plans,  seniority  list, 
job  titles  and  descriptions,  applicant 
data,  organizational  charts,  collective 
bargaining  agreements,  petition  to 
revoke  or  modi^  subpoena. 

c.  Records  gathered  and  generated  by 
EEOC  in  the  course  of  its  investigation 
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such  as  letters  of  referral  to  state  fair 
employment  practices  agencies, 
correspondence  with  state  fair 
employment  practices  agencies,  witness 
statements,  investigator’s  notes, 
investigative  plan,  report  of  initial  and 
exit  interview,  investigator’s  analyses  of 
evidence  and  charge,  subpoenas, 
decisions  and  letters  of  determination, 
conciliation  agreements, 
correspondence  and  any  additional 
evidence  gathered  during  the  course  of 
the  investigation. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  29  U.S.C.  209,  211,  216, 
217,  635;  44  U.S.C.  3101. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCUJDINO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  disclose  pertinent  information  to 
a  federal,  state,  or  local  agency  or  third 
party  as  may  be  appropriate  or 
necessary  to  perform  the  Commission’s 
functions  imder  the  Age  Discrimination 
in  Employment  Act  or  Equal  Pay  Act. 

b.  To  disclose  information  contained 
in  these  records  to  state  and  local 
agencies  administering  state  or  local  fair 
employment  practices  laws. 

c.  To  disclose  non-confidential  and 
non-privileged  information  from  closed 
ADEA/EPA  case  files  (a  file  is  closed 
when  the  Commission  has  terminated 
its  investigation  and  has  decided  not  to 
sue)  to  the  employer  where  a  lawsuit 
has  been  filed  against  the  employer 
involving  that  information,  to  other 
employees  of  the  same  employer  who 
have  been  notified  by  the  Conunission 
of  their  right  under  29  U.S.C  216  to  file 
a  lawsuit  on  their  own  behalf,  and  their 
representatives. 

d.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  a  party  to  the  charge. 

e.  To  disclose  pertinent  information  to 
the  appropriate  federal,  state  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing  or  implementing 
a  statute,  rule,  regulation  or  order, 
where  the  EEOC  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

f.  To  disclose  information  to  another 
federal  agency,  to  a  court,  or  to  a  party 
in  litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  federal  agency  when  the 
government  is  a  party  to  the  judicial  or 
administrative  proceeding. 


POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSMO,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

'These  records  are  maintained  in  file 
folders  and  in  computer  processable 
storage  media. 

retrievabiuty: 

These  records  are  cross-indexed  by 
charging  party  name,  employer  name 
and  charge  number.  The  records  may  be 
retrieved  by  any  of  the  above  three 
indexes. 

SAFEGUARDS: 

Paper  records  are  maintained  in  a 
secured  area  to  which  only  authorized 
personnel  have  access.  Access  to  and 
use  of  these  records  is  limited  to  those 
persons  whose  official  duties  require 
such  access.  'The  premises  are  locked 
when  authorized  personnel  are  not  on 
duty.  Access  to  computerized  records  is 
limited,  through  use  of  access  codes  and 
entry  logs,  to  ffiose  whose  official  duties 
require  access. 

RETENTION  AND  DISPOSAL: 

Cases  that  are  dismissed  or  closed  for 
other  than  no  cause  are  destroyed  six 
months  following  the  date  of  dismissal 
or  closure.  No  cause  files  that  are  of 
value  in  the  development  of  futm-e  class 
action  or  pattern  and  practice  cases  are 
retired  to  the  Federal  Records  Center 
one  year  after  the  date  of  the  last  action 
and  destroyed  after  three  additional 
years.  All  other  no  cause  files  are 
destroyed  one  year  after  the  date  of  the 
last  action.  Negotiated  settlement  files 
are  destroyed  one  year  after  the  calendar 
year  in  which  the  settlement  agreement 
is  signed  or  after  all  obligations  under 
the  agreement  are  satisfied,  whichever 
occurs  later.  Where  monetary  benefits 
are  realized  in  concurrent  Age,  Equal 
Pay,  and  Title  VII  cases,  the  file  is 
destroyed  three  years  after  the  date  of 
the  last  action.  Other  files  are  retired  to 
the  Federal  Records  Center  one  year 
after  the  date  of  the  last  action, 
including  action  in  the  federal  courts  or 
the  last  compliance  review  (the  final 
report  submitted  by  the  respondent  after 
conciliation  to  indicate  compliance)  and 
destroyed  after  three  additional  years, 
except  landmark  cases.  Landmark  cases 
are  transferred  to  the  nearest  Federal 
Records  Center  two  years  after  final 
court  action  and  offered  to  the  National 
Archives  ten  years  after  final  court 
action. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  the  field  office  where  the 
charge  was  filed  (see  appendix  A). 


SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

This  system  is  exempt  under  5  U.S.C. 
552a(k)(2)  fixim  subsections  (c)(3),  (d). 
(e)(1),  (e)(4)(G),  (e)(4)(H),  (e)(4)(I)  and  (f) 
of  the  Act. 

EEOC-2 

SYSTEM  NAME: 

Attorney  Referral  List. 

SYSTEM  LOCATION: 

All  District  Offices  (see  appendix  A). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
system: 

Attorneys  who  represent  plaintiffs  in 
employment  discrimination  litigation. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  attorneys’ 
names,  business  addresses  and 
telephone  numbers,  the  nature  and 
amount  of  civil  rights  litigation 
experience,  state  and  federal  bar 
admission,  whether  the  attorneys  have 
the  capacity  and  desire  to  handle  class 
actions;  whether  the  attorneys  charge 
consultation  fees  (and  how  much); 
whether  the  attorneys  will  waive  the 
consultation  fee;  the  types  of  fee 
arrangements  the  attorneys  will  accept, 
and  whether  the  attorneys  speak  a 
foreign  language  fluently. 

AUTHROITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
42  U.S.C.  2000e-4(g);  44  U.S.C.  3101. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDINO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  refer  charging  parties  to 
attorneys  who  handle  litigation  of 
employment  discrimination  lawsuits. 

b.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
fi-om  the  congressional  office  made  at 
the  request  of  the  individual. 

POLiaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Stored  on  prepared  forms  and  index 
cards. 

retrievabiuty: 

Indexed  alphabetically  by  names  of 
the  attorneys. 

SAFEGUARDS: 

Access  to  this  system  of  records  is 
restricted  to  EECX^  personnel  who  have 
a  legitimate  use  for  the  information. 
'This  system  is  stored  in  filing  cabinets. 

RETENTION  AND  DISPOSAL: 

Files  are  reviewed  and  updated 
annually. 
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SYSTEM  MANAGER  AND  ADDRESS: 

Regional  Attorney  at  each  District 
Office  (see  appendix  A). 

NOTIFICATION  PROCEDURE: 

Inquiries  concerning  this  system  of 
records  should  be  ad(^ssed  to  the 
appropriate  system  manager.  It  is 
necessary  to  furnish  the  following 
information:  (1)  Full  name  of  the 
individual  whose  records  me  requested; 
(2)  mailing  address  to  which  reply 
should  be  sent. 

RECORD  ACCESS  PROCEDURES: 

Same  as  above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

The  individual  on  whom  the  record  is 
maintained. 

EEOC-3 
SYSTEM  NAME: 

Title  Vn  and  Americans  With 
Disabilities  Act  Discrimination  Case 
Files. 

SYSTEM  LOCATION: 

Field  Office  where  the  charge  of 
discrimination  was  filed  (see  appendix 
A). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
system: 

Persons,  other  than  federal  employees 
and  applicants,  who  file  charges 
alleging  that  an  employer,  employment 
agency,  labor  organization  or  joint  labor- 
management  apprenticeship  committee 
has  violated  Title  VII  of  the  Civil  Rights 
Act  of  1964  or  the  Americans  With 
DisabiUties  Act  of  1990,  or  both. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  records 
compiled  during  the  investigation  of 
race,  color,  refigion,  sex,  and  national 
origin  discrimination  cases  and  cases  of 
discrimination  against  individuals  with 
disabilities.  These  records  include: 

a.  Documents  submitted  by  charging 
party,  such  as  charge  of  discrimination, 
personal  interview  statement,  medical 
records  and  correspondence. 

b.  Dociunents  submitted  by  employer 
such  as  statement  of  position, 
correspondence,  statements  of 
witnesses,  dociunentary  evidence  such 
as  personnel  files,  records  of  earnings, 
EEO  data,  employee  benefit  plans, 
seniority  list,  job  titles  and  descriptions, 
apphcant  data,  organizational  charges, 
collective  bargaining  agreements, 
petition  to  revoke  or  modify  subpoena. 

c.  Records  gathered  and  generated  by 
EEOC  in  the  course  of  its  investigation 
such  as  letters  to  state  or  local  fair 


employment  practice  agencies, 
correspondence  with  state  fair 
employment  practice  agencies,  witness 
statements,  investigator’s  notes, 
investigative  plan,  investigator’s 
analyses  of  the  evidence  and  charge, 
report  of  initial  and  exit  interviews, 
copy  of  deferral  to  state,  subpoenas, 
decisions  and  letters  of  determination, 
analysis  of  deferral  agency  action, 
conciliation  agreements, 
correspondence  and  any  additional 
evidence  gathered  during  the  course  of 
the  investigation. 

AUTHORITY  FOR  MAtNTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  42  U.S.C.  2000e-5,  -8 
and  -9;  42  U.S.C.  12117;  44  U.S.C  3101. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

'These  records  and  information  in 
these  records  may  be  used: 

a.  To  disclose  pertinent  information  to 
a  federal,  state,  or  local  agency  or  third 
party  as  may  be  appropriate  or 
necessary  to  perform  the  Commission’s 
functions  under  Title  Vn  of  the  Civil 
Rights  Act  of  1964  and  the  Americans 
With  Disabilities  Act  of  1990. 

b.  To  disclose  information  contained 
in  these  records  to  state  and  local 
agencies  administering  state  or  local  fair 
employment  practices  laws. 

c.  To  disclose  non-confidential  or 
non-privileged  information  contained  in 
these  records  to  the  following  persons 
after  a  notice  of  right  to  sue  has  been 
issued: 

1.  Aggrieved  persons  and  their 
attorneys  in  case  files  involving 
Commissioner  Charges  provided  that 
such  persons  have  Iraen  notified  of  their 
status  as  aggrieved  persons; 

2.  Persons  or  organizations  filing  on 
behalf  of  an  aggrieved  person  provided 
that  the  aggrieved  person  has  given 
written  authorization  to  the  person  who 
filed  on  his  or  her  behalf  to  act  as  the 
aggrieved  person’s  agent  for  this 
purpose,  and  their  attorneys; 

3.  Employers  and  their  attorneys, 
provided  that  the  charging  party  or 
aggrieved  person  has  filed  suit  rmder 
Title  vn  or  the  Americans  With 
Disabilities  Act,  or  both. 

d.  To  provide  information  to  a 
congressional  office  fi'om  the  record  of 
an  individual  in  response  to  im  inquiry 
from  the  congressional  ofiice  made  at 
the  request  of  the  individual. 

e.  To  disclose  pertinent  information  to 
the  appropriate  federal,  state  or  local 
agencies  responsible  for  investigating, 
prosecuting,  enforcing  or  implementing 
a  statute,  rule,  regulation  or  order, 
where  EECXl  becomes  aware  of  an 
indication  of  a  violation  or  potential 


violation  of  civil  or  criminal  law  or 
regulation. 

f.  To  disclose  information  to  another 
federal  agency,  to  a  court,  or  to  a  party 
in  litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  federal  agency  when  the 
govenunent  is  a  party  to  the  judicial  or 
administrative  proceeding. 

POLIOES  AND  PRACTICES  FOR  STORING, 
RETRIEVmG,  ACCESSING,  RETAINING  AND 
DlSPOSmO  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

'These  records  are  maintained  in  file 
folders  and  in  computer  processable 
storage  media. 

RETRIEVABILfTY: 

These  records  are  cross-indexed  by 
charging  party  name,  employer  name 
and  charge  number.  'The  records  may  be 
retrieved  by  any  of  the  above  three 
indexes. 

SAFEGUARDS: 

Paper  records  are  maintained  in  a 
secured  area  to  which  only  authorized 
personnel  have  access.  Access  to  and 
use  of  these  records  is  limited  to  those 
persons  whose  official  duties  require 
such  access.  'The  premises  are  locked 
when  authorized  personnel  are  not  on 
duty.  Access  to  computerized  records  is 
limited,  through  use  of  access  codes  and 
entry  logs,  to  ^ose  whose  official  duties 
require  access. 

RETENTION  AND  DISPOSAL: 

Cases  that  are  dismissed  or  closed  for 
other  than  no  cause  are  destroyed  six 
months  following  the  date  of  dismissal 
or  closure.  No  cause  files  that  are  of 
value  in  the  development  of  future  class 
action  or  pattern  and  practice  cases  are 
retired  to  the  Federal  Records  Center 
one  year  after  the  date  of  the  last  action 
and  destroyed  after  three  additional 
years.  All  other  no  cause  files  are 
destroyed  one  year  after  the  date  of  the 
last  action.  Negotiated  settlement  files 
are  destroyed  one  year  after  the  calendar 
year  in  wUch  the  settlement  agreement 
is  signed  or  after  all  obligations  under 
the  agreement  are  satisfied,  whichever 
occurs  later.  Where  monetary  benefits 
are  realized  in  concurrent  Age,  Equal 
Pay,  Title  VII  and  Americans  With 
DisabiUties  Act  cases,  the  file  is 
destroyed  three  years  after  the  date  of 
the  last  action.  Other  files  are  retired  to 
the  Federal  Records  Center  one  year 
after  the  date  of  the  last  action, 
including  action  in  the  federal  courts  or 
the  last  compliance  review  (the  final 
report  submitted  by  the  respondent  after 
conciUation  to  indicate  compliance)  and 
destroyed  after  three  additional  years, 
except  landmark  cases.  Landmark  cases 


11060 


Federal  Register  /  Vol.  59,  No.  46  /  Wednesday,  March  9,  1994  /  Notices 


are  transferred  to  the  nearest  Federal 
Records  Center  two  years  after  final 
court  action  and  ofiered  to  the  National 
Archives  ten  years  after  final  court 
action. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  the  field  office  where  the 
charge  was  filed. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

This  system  is  exempt  under  5  U.S.C. 
552a(k)(2)  from  subsection  (c)(3),  (d), 
(e)(1),  (e)(4)(G),  (e)(4)(H),  (e)(4)(I),  and  (f) 
of  the  Act. 

EEOC-4 

SYSTEM  NAME: 

Biographical  Files. 

SYSTEM  location: 

Office  of  Communications  and 
Legislative  Affairs,  Equal  Employment 
Opportimity  Commission,  1801  L  Street, 
NW.,  Washington,  DC  20507. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
system: 

Current  and  former  Commissioners, 
General  Coimsels  and  Commission 
officials. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Includes  for  each  the  name,  date  and 
place  of  birth,  education,  employment 
history,  and  other  biographical 
information. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
44  U.S.C.  3101,  42  U.S.C.  2000e-4. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used. 

a.  To  answer  public  and  congressional 
inquiries  regarding  EEOC 
Commissioners,  deneral  Counsels  and 
Commission  ofiicials. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVmO,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Stored  in  locking  metal  file  cabinets 
available  to  office  employees. 

RETRIEVABILfTY: 

Indexed  by  last  name  of  the 
Commissioner,  General  Counsel  or 
Commission  official. 

SAFEGUARDS: 

Files  are  kept  in  the  Office  of 
Commimications  and  Legislative 
Afiairs,  which  is  locked  evenings, 
weekends  and  hohdays. 

RETENTION  AND  DISPOSAL: 

Maintained  permanently. 


SYSTEM  MANAGER  AND  ADDRESS: 

Director,  Office  of  Communications 
and  Legislative  Afiairs,  Equal 
Employment  Opportunity  Commission, 
1801  L  Street.  1^.,  Washington,  DC 
20507. 

NOTIFICATION  PROCEDURES: 

Inquiries  concerning  this  system  of 
records  should  be  adi^sscd  to  the 
system  manager.  All  inquiries  should 
furnish  the  full  name  of  the  individual 
and  the  mailing  address  to  which  the 
reply  should  be  mailed. 

RECORD  ACCESS  PROCEDURES: 

Same  as  above. 

CONTESTING  RECORDS  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

The  individual  to  whom  the  record 
pertains. 

EEOC-5 

SYSTEM  name: 

Correspondence  and  Congressional 
Inquiries. 

SYSTEM  location: 

Office  of  Communications  and 
Legislative  Affairs,  Equal  Employment 
Opportunity  Commission,  1801  L  Street, 
NW.,  Washington,  DC  20507. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Charging  parties,  members  of  the 
general  public,  members  of  Congress 
and  current  and  former  EEOC 
employees  who  write  letters  to  EEOC 
seeking  information  or  assistance  whose 
inquiries  are  referred  to  the  Office  of 
Communications  and  Legislative  Affairs 
for  response. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

a.  Inquiries  from  Members  of 
Congress,  the  White  House  and 
members  of  the  general  public, 
including  current  and  former  EEOC 
employees. 

b.  EEOC  responses  to  the  above 
inquiries. 

c.  Computer  tracking  system 
indicating  the  dates  inquiries  are 
received,  to  whom  and  when  they  are 
eissigned  for  response  and  the  dates  they 
are  answered. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
44  U.S.C.  3101;  42  U.S.C.  2000e-4. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM  INCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  provide  information  to  a 
congressional  office  from  the  record  of 


an  individual  in  response  to  an  inquiry 
from  the  congressional  office  at  the 
request  of  the  individual. 

b.  To  disclose  information  to  another 
federal  agency,  to  a  court,  or  to  a  party 
in  litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  federal  agency  when  the 
government  is  a  party  to  the  judicial  or 
administrative  preceding. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSMG,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

The  records  are  maintained  in  file 
cabinets  and  on  computer  tape. 

retrievabiuty: 

Correspondence  from  members  of 
Congress  is  indexed  alphabetically  by 
the  last  name  of  the  member.  General 
correspondence  are  indexed 
alphabetically  by  the  last  name  of  the 
individual  making  the  inquiry  or  on 
whose  behalf  the  inquiry  is  made. 
Computer  entries  are  retrievable  by 
name  of  author  of  a  letter,  by  name  of 
person  or  office  referring  letter  to  the 
Office  of  Commxmications  and 
Legislative  Affairs,  by  subject,  by  key 
word,  by  reference  number,  by  name  of 
person  to  whom  assigned,  and  by  dates 
assigned,  due  and  answered. 

safeguards: 

Files  are  kept  in  locking  metal 
cabinets  in  the  Office  of 
Communications  and  Legislative 
Affairs,  which  is  locked  evenings, 
weekends  and  holidays.  Computer 
information  is  coded  with  access 
limited  to  employees  of  the  Office  of 
Communications  and  Legislative  Affairs 
and  the  Office  of  Information  Systems 
Services. 

RETENTION  AND  DISPOSAL: 

Correspondence  is  maintained  for 
three  years  from  the  date  of  the  last 
correspondence  and  then  destroyed. 
Correspondence  control  information  is 
maintained  in  the  computer  for  four 
years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Communications 
and  Legislative  Affairs,  Equal 
Employment  Opportunity  Commission, 
1801  L  Street,  NW.,  Washington,  DC 
20507. 

NOTIFICATION  PROCEDURE: 

Inquiries  concerning  this  system  of 
records  should  be  addressed  to  the 
system  manager.  All  inquiries  should 
furnish  the  full  name  of  the  individual 
and  the  mailing  address  to  which  the 
reply  should  be  mailed. 
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RECORD  ACCESS  PROCEDURES: 

Same  as  above. 

COKTESTINQ  RECORDS  PROCEDURES: 

Same  as  above. 

R^RD  SOURCE  CATEGORIES: 

Members  of  Congress,  their  staffs,  the 
White  House,  charging  parties,  members 
of  the  general  public,  current  and  former 
EEOC  employees. 

EEOC-6 
SYSTEM  NAME: 

Employee  Assistance  Program 
Reconls. 

SYSTEM  location: 

Employee  Assistance  Program 
contractor. 

CATEGORIES  OP  INDIVIOUALS  COVERED  BY  THE 
system: 

Current  EEOC  employees  who  have 
been  referred  to  or  contacted  the 
Employee  Assistance  Program  because 
of  personal  problems,  emotional 
problems,  or  alcohol  or  drug  abuse. 

categories  of  records  in  the  system: 

May  contain  information  relating  to 
individuals  coimseled  by  the  Employee 
Assistance  Program  including 
supervisor’s  referral  (if  the  employee 
was  referred  by  the  supervisor), 
dociimentation  of  visits  to  employee 
counselors  (federal,  state,  local 
government,  or  private),  and  notes  or 
records  made  by  the  counselor  of 
discussions  held  with  the  employee  or 
with  the  physician,  therapist  or  health 
care  professional  of  the  employee.  In 
addition,  records  in  this  system  may 
include  documentation  of  treatment  by 
a  therapist  at  a  federal,  state,  local 
government,  or  private  institution, 
summary  information  produced  at  case 
closure,  and  other  documents  deemed 
pertinent  to  the  provision  of  program 
services  to  the  employee. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM*. 

42  U.S.C.  290dd-l  and  -3;  290ee-l 
and  -3;  5  U.S.C.  7901;  44  U.S.C.  3101. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  disclose  information  to 
authorized  personnel  of  the  contractor 
that  administers  the  EEOC  Employee 
Assistance  Program. 

b.  To  disclose  information  to  medical 
personnel  to  meet  a  bona  fide  medical 
emergency. 

c.  'To  disclose  information  to  qualified 
personnel  for  the  purpose  of  conducting 
scientific  research,  management  audits. 


financial  audits,  or  program  evaluation, 
but  such  personnel  may  not  identify, 
directly  or  indirectly,  any  individual 
patient  in  any  report  or  otherwise 
disclose  patient  identities  in  any 
manner  (when  such  records  are 
provided  to  qualified  researchers 
employed  by  the  Commission,  all 
patient  identifying  information  shall  be 
removed). 

Note:  Disclosure  of  these  records  beyond 
officials  of  the  Commission  having  a  bona 
fide  need  for  them  or  to  the  person  to  whom 
they  pertain  is  rarely  made  because 
disclosures  of  information  pertaining  to  an 
individual  with  a  history  of  alcohol  or  drug 
abuse  must  be  limited  to  comply  with  the 
restrictions  of  the  regulations  regarding  the 
Confidentiality  of  Alcohol  and  Drug  Abuse 
Patient  Records,  42  CFR  part  2,  as  authorized 
by  42  U.S.C.  290dd-3  and  290ee-3.  Records 
pertaining  to  the  physical  and  mental  fitness 
of  employees  are,  as  a  matter  of  Commission 
policy,  afiorded  the  same  degree  of 
confidentiality  and  are  generally  not 
disclosed. 

POIXIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders. 

RETRIEVABIUTY: 

Indexed  by  name  of  employee. 
SAFEGUARDS: 

Files  are  maintained  in  locked 
cabinets  accessible  only  to  Employee 
Assistcmce  Program  personnel. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  tmtil  three  years 
after  the  employee  has  ceased  contact 
with  the  counselor  or  until  the 
employee’s  separation  or  transfer, 
whichever  comes  first. 

SYSTEMS  MANAGER(S)  AND  ADDRESSES: 

Administrator,  Employee  Assistance 
Program,  Office  of  Management,  Equal 
Employment  Opportunity  Commission, 
1801  L  Street  NW.,  Washington,  DC 
20507;  Field  Office  Directors  (see 
appendix  A). 

NOTIFICATION  PROCEDURES: 

Any  person  wanting  to  know  whether 
this  system  of  records  contains 
information  about  him  or  her  should 
contact  the  appropriate  system  manager. 
Such  person  should  provide  his  or  her 
full  name,  date  of  biith,  and  social 
security  number. 

RECORD  ACCESS  PROCEDURES: 

Same  as  above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

The  sources  of  these  records  are: 


a.  'The  employee  or  members  of  the 
employee’s  ramily; 

b.  Persons  to  whom  the  employee  has 
been  referred  for  assistance; 

c.  Commission  officers  and 
employees; 

cl.  Program  counselors. 

EEOC-7 
SYSTEM  NAME: 

Employee  Pay  and  Leave  Records. 
SYSTEM  location: 

All  locations  listed  in  appendix  A. 
CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Current  and  former  employees  of 
EEOC. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Time  and  attendance  cards  and  forms; 
leave  records  (includes  employee  name, 
branch  or  office,  pay  period  ending, 
leave  and  overtime  used  during  the  pay 
period);  requests  for  leave  (earned  or 
advanced)  or  leave  of  absence;  requests 
for  an  authorization  of  overtime;  annual 
attendance  record  (indicates  name, 
social  security  number,  service 
computation  date,  hours  and  dates 
worked  and  taken  as  leave,  pay  plan, 
salary  and  occnipation  code,  grade,  leave 
earned  and  used);  thrift  savings  plan 
participation,  deductions  for  medicare, 
FICA,  taxes,  life  and  health  insurance, 
union  contributions,  charitable 
contributions,  savings  allotments  and 
bond  issuance  and  Imnd  balance. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  44  U.S.C.  3101. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  ift 
these  records  may  be  used: 

a.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  the  individual. 

b.  To  provide  a  copy  of  an  employee’s 
Department  of  the  Treasury  Form  W-2, 
Wage  and  Tax  Statement,  to  the  state, 
city  or  other  local  jurisdiction  which  is 
authorized  to  tax  the  employee’s 
compensation.  'The  record  will  be 
provided  in  accordance  with  a 
withholding  agreement  between  the 
state,  dty  or  other  jurisdiction  and  the 
Department  of  the  Treasury  pursuant  to 
5  U.S.C.  5516,  5517,  or  5520,  or  in 
response  to  a  written  request  from  an 
appropriate  official  of  the  taxing 
jurisdiction.  The  request  must  include  a 
copy  of  the  applicable  statute  or 
ordinance  authorizing  the  taxation  of 
compensation  and  should  indicate 
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whether  the  authority  of  the  jurisdiction 
to  tax  their  employee  is  based  on  place 
of  residence,  place  of  employment,  or 
both. 

c.  To  disclose  copies  of  executed  city 
tax  withholding  certificates  to  a  city 
pursuant  to  a  withholding  agreement 
between  the  city  and  the  Department  of 
the  Treasury  (5  U.S.C.  5520)  in  response 
to  a  written  request  from  an  appropriate 
city  official. 

d.  To  disclose  the  social  security 
number  only,  in  the  absence  of  a 
withholding  agreement,  to  a  taxing 
jurisdiction  that  has  furnished  this 
agency  with  evidence  of  its  independent 
authority  to  compel  disclosme  of  the 
social  security  number,  in  accordance 
vrith  section  7  of  the  Privacy  Act,  5 
U.S.C.  552a  note. 

e.  To  disclose  pertinent  information  to 
the  appropriate  federal,  state,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  EEOC  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

f.  To  disclose  to  an  agency  in  the 
executive,  legislative  or  judicial  branch 
or  the  District  of  Columbia’s 
Government  information  in  connection 
with  the  hiring  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
conducting  of  a  security  or  suitability 
investigation  of  an  individual,  the 
classi^ng  of  jobs,  the  letting  of  a 
contract,  the  issuance  of  a  license,  grant, 
or  other  benefits  by  the  requesting 
agency,  or  the  lawful  statutory, 
administrative,  or  investigative  purpose 
of  the  agency  to  the  extent  that  the 
information  is  relevamt  and  necessary  to 
the  requesting  agency’s  decision. 

g.  To  disclose  to  an  authorized  appeal 
grievance  examiner,  formal  complaints 
examiner,  administrative  judge,  equal 
employment  opportunity  investigator, 
arbitrator  or  other  duly  authorized 
official  engaged  in  investigation  or 
settlement  of  a  grievance,  complaint  or 
appeal  filed  by  an  employee. 

h.  To  disclose  to  the  Office  of 
Personnel  Management  in  accordance 
vrith  the  agency’s  responsibility  for 
evaluation  and  oversight  of  Federal 
personnel  management. 

i.  To  disclose  officers  and  employees 
of  the  General  Services  Administration 
in  connection  with  administrative 
services  provided  to  this  agency  under 
agreement  with  GSA. 

j.  To  disclose  information  to  another 
federal  agency,  to  a  court,  or  to  a  party 
in  litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  federal  agency  when  the 


government  is  a  party  to  the  judicial  or 
administrative  proceeding. 

DISCLOSURE  TO  CONSUMER  REPORTINO 

agencies: 

Disclosures  may  be  made  from  this 
system  to  consumer  reporting  agencies 
as  defined  in  the  Fair  (>edit  Reporting 
Act  (15  U.S.C  1681a(f))  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

POUCtES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSMG,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Stored  on  magnetic  tape  and  in  file 
folders. 

retrievabiuty: 

Indexed  by  an  assigned  employee 
code. 

SAFEGUARDS: 

Access  to  these  records  is  limited  to 
employees  whose  official  duties  require 
such  access. 

retention  and  disposal: 

The  records  are  destroyed  after  three 
years. 

system  manaoer(s)  and  address: 

Director  of  each  Commission  Office 
(See  Appendix  A). 

NOTIFICATION  PROCEDURE: 

Inquiries  concerning  this  system  of 
records  should  be  addressed  to  the 
system  manager.  It  is  necessary  to 
furnish  the  following  information:  (1) 
Name:  (2)  social  security  number;  (3) 
mailing  address  to  which  the  response 
is  to  be  sent. 

RECORD  ACCESS  PROCEDURES: 

,  Same  as  above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Official  personnel  folder,  data 
submitted  by  employees  and  data 
•  submitted  by  the  offices  where  the 
individuals  are  or  were  employed. 

EEOC-8 
SYSTEM  NAME: 

Employee  Travel  and  Reimbursement 
Recoids. 

SYSTEM  LOCATION: 

All  locations  listed  in  appendix  A. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Includes  travel  orders,  travel 
vouchers,  records  of  travel  advances. 


amounts  owed  the  agency  by  employees 
for  travel  and  other  purposes,  amoimts 
payable  to  the  employee  for  travel  and 
other  purposes,  payments  made  to  the 
employees  for  travel  and  other 
reimbursable  transactions  and  a  record 
of  the  difference  between  the  cost  of 
official  travel  as  estimated  in  the  travel 
order  and  the  amount  actually  expended 
by  the  employee. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

31  U.S.C.  3512, 44  U.S.C.  3101. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

'These  records  and  information  in 
these  records  may  be  used: 

a.  To  disclose  pertinent  information  to 
the  appropriate  Federal,  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  EEOC  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

b.  To  disclose  to  an  agency  in  the 
executive,  legislative  or  judicial  branch 
or  the  District  of  Columbia’s 
Government,  information  in  connection 
with  the  hiring  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
conducting  of  a  security  or  suitability 
investigation  of  an  Individual,  the 
classif^ng  of  jobs,  the  letting  of  a 
contract,  the  issuance  of  a  license,  grant, 
or  other  benefits  by  the  requesting 
agency,  or  the  lawful  statutory, 
administrative,  or  investigative  purpose 
of  the  agency  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency’s  decision. 

c.  To  disclose  to  an  authorized  appeal 
grievance  examiner,  formal  complaints 
examiner,  administrative  judge,  equal 
employment  opportunity  investigator, 
arbitrator  or  other  duly  authorized 
official  engaged  in  investigation  or 
settlement  of  a  grievance,  complaint  or 
appeal  filed  by  an  employee. 

d.  To  disclose  to  the  Office  of 
Personnel  Management  in  accordance 
with  the  agency’s  responsibility  for 
evaluation  and  oversight  of  Federal 
personnel  management. 

e.  To  disclose  to  officers  and 
employees  of  the  General  Services 
Administration  in  connection  with 
administrative  services  provided  to  this 
agency  under  agreement  with  GSA. 

f.  To  disclose  information  to  another 
federal  agency,  to  a  court,  or  to  a  party 
in  litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  federal  agency  when  the 
government  is  a  party  to  the  judicial  or 
administrative  proceeding. 
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g.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
fiom  the  congressional  office  made  at 
the  request  of  the  individual. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  may  be  made  fi-om  this 
system  to  consumer  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C.  1681a{f))  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

POLIOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Stored  on  prepared  forms. 
retrievasiuty: 

Indexed  alphabetically  by  name, 
social  security  number,  and/or 
chronologically  by  event  and  name. 

SAFEGUARDS: 

Access  to  and  use  of  these  records  are 
limited  to  those  persons  whose  official 
duties  require  such  access.  Personnel 
screening  is  employed  to  prevent 
unauthorized  disclosure.  Files  are 
stored  in  standard  cabinets,  safes  and 
secured  rooms. 

RETENTION  AND  DISPOSAL: 

These  records  are  destroyed  in 
accordance  with  GSA  General  Records 
Schedule  2. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Financial  Management 
Division,  Financial  and  Resource 
Management  Services,  EEOC,  1801  L 
Street,  NW.,  Washington,  DC  20507. 

NOTinCATION  procedure: 

Employees  of  the  Commission 
wishing  to  know  whether  information 
about  them  is  maintained  in  this  system 
of  records  should  address  inquiries  to 
the  Director  of  the  Office  where 
employed  (see  appendix  A).  The 
individual  should  provide  his  or  her  full 
name,  date  of  birth,  social  security 
number  and  mailing  address. 

RECORD  ACCESS  PROCEDURES: 

Same  as  above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Bills,  receipts  and  claims  presented 
by  employees  and  original  data 
generated  by  the  Commission. 

EEOC-9 
SYSTEM  name: 

Claims  Collection  Records. 


SYSTEM  location: 

These  records  are  located  in  the 
Finance  Management  Division, 

Financial  and  Resource  Management 
Services,  Office  of  Management,  Equal 
Employment  Opportunity  Commission, 
1801  L  Street  NW.,  Washington,  DC 
20507. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Any  individual  who  is  indebted  to  the 
United  States  as  a  result  of  his  or  her 
interaction  or  financial  activities  with 
the  Commission  or  another  federal 
agency  including,  but  not  limited  to, 
any  current  or  former  Commission 
employee. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains: 

a.  Case  Files.  These  files  contain 
information  and  evidence  on  the 
identity  and  location  of  the  individual 
who  is  subject  to  a  claim,  the  origin  and 
amount  of  the  indebtedness,  decisions 
and  determinations  regarding  a  claim, 
actions  taken  to  collect  a  claim,  and  the 
results  of  those  actions.  Depending  on 
the  status  of  a  claim,  a  case  file  may 
include  such  records  as  documents 
evidencing  indebtedness,  written 
demands  for  payment,  required  notices, 
financial  statements,  medical  disability 
statements,  agency  investigative  reports, 
credit  reports,  written  agreements  for 
payment,  intra-agency  and  inter-agency 
memoranda  of  consultation  and  opinion 
on  the  collection  action,  documentation 
resulting  from  a  hearing,  requests  for 
waiver,  requests  for  reconsideration, 
written  determinations  and  decisions, 
certifications  of  indebtedness  by  this  or 
another  agency,  counterclaims, 
judgments  and  documents  evidencing 
payment  or  compromise  of  the  debt. 

b.  Internal  Revenue  Service  (IRS) 
Mailing  Address  Index.  Consists  of 
cards  containing  the  name  or  other 
identifying  information  on  the 
individual  for  whom  mailing  address 
information  has  been  requested  and 
received  from  the  IRS,  the  date  on 
which  this  information  was  received 
from  the  IRS,  and  the  purpose  to  which 
the  information  has  been  put. 

c.  Index  on  Disclosures  to  Consumer 
Reporting  Agencies.  Records  containing 
the  name  and  other  identifying 
information  on  the  individual  whose 
delinquent  debt  has  been  reported  to 
consumer  reporting  agencies,  i.e.,  credit 
bureaus,  and  the  kind  and  type  of 
information  reported. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301, 5514, 5522, 5584, 5705, 
5724(f);  15  U.S.C.  1692;  26  U.S.C.  6331; 
31  U.S.C. 3701, 3702, 3711, 3716,  3717, 


3718, 3719;  44  U.S.C.  3101;  4  CFR  parts 
91-93, 101-105. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  mCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  disclose  information  to 
appropriate  officials  and  employees  of 
the  Department  of  Justice  for  the 
purposes  of  litigation  and  forced 
collection  on  administratively 
uncollected  debts. 

b.  To  disclose  information  to 
appropriate  officials  of  the  Department 
of  the  Treasury  and  the  Office  of 
Management  and  Budget  to  provide 
reports  on  debt  collection  activities. 

c.  To  disclose  information  to  another 
federal  agency  for  the  purpose  of 
collecting  a  debt  owed  to  the 
Commission  by  an  individual  through 
salary  offset  or  administrative  offset 
undertaken  by  the  other  agency  upon 
proper  certification  or  evidence  of  the 
debt  owed  fi’om  the  Commission. 

d.  To  disclose  information  to  another 
federal  agency  for  the  purpose  of 
collecting  a  debt  owed  to  that  agency  by 
an  individual  through  salary  of^et  or 
administrative  offset  undertaken  by  the 
Commission  upon  proper  certification 
or  evidence  of  the  debt  owed  from  the 
other  agency. 

e.  To  disclose  a  debtor’s  name  and 
social  security  number  to  the  Secretary 
of  the  Treasury  or  his  or  her  designee  for 
the  purpose  of  obtaining  the  debtor’s 
mailing  address  from  the  IRS. 

f.  To  disclose  mailing  addresses 
obtained  from  the  IRS  to  consumer 
reporting  agencies  only  for  the  limited 
purpose  of  obtaining  a  commercial 
credit  report  on  the  particular  taxpayer. 

g.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  the  individual. 

h.  To  disclose  pertinent  information 
to  the  appropriate  federal,  state,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  EEOC  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

i.  To  disclose  to  an  agency  in  the 
executive,  legislative  or  judicial  branch 
or  the  District  of  Columbia’s  government 
in  response  to  its  request,  or  at  the 
initiation  of  the  agency  maintaining  the 
records,  information  in  coimection  with 
the  hiring  of  an  employee,  the  issuance 
of  a  security  clearance,  the  conducting 
of  a  security  or  suitability  investigation 
of  an  individual,  the  classifying  of  jobs. 
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the  letting  of  a  contract,  the  issuance  of 
a  license,  grant,  or  other  benefits  by  the 
requesting  agency,  or  the  lawful 
statutcay,  administnaive,  or 
investigative  purpose  of  the  agency  to 
the  extent  that  the  infionnation  is 
relevant  and  necessary  to  the  requesting 
agency’s  decision. 

j.  To  disclose  to  officers  and 
employees  of  the  General  Services 
Administration  in  connection  with 
administrative  services  provided  to  this 
agency  imder  agreement  vdth  GSA. 

k.  To  disclose  information  to  the 
Def«ise  Manpower  Data  Center, 
Department  of  Defense,  to  secure 
computer  matdiing  services  for  the 
purpose  of  identif^g  and  locating 
individuals  who  are  receiving  federal 
salaries  or  benefit  payments  and  are 
delinquent  in  their  repajrment  of  debts 
owed  to  the  U.S.  government  under 
programs  administered  by  the  Equal 
Employment  Opportunity  Commission 
in  order  to  collect  the  debts  under  the 
provisions  of  the  Debt  Collection  Act  of 
1982  (Pub.  L.  97-365)  by  v€>luntary 
repayment,  or  administrative  or  sdary 
offeet  procedures. 

l.  To  disclose  information  to  die  U.S. 
Postal  Service  to  secure  computer 
matching  services  for  the  purpose  of 
identifying  and  locating  individuals 
who  are  receiving  federal  salaries  or 
benefit  payments  and  ^  delinquent  in 
their  repayment  of  debts  owed  to  the 
U.S.  government  imder  programs 
administered  by  the  Equal  Employment 
Opportunity  Commission  in  order  to 
collect  the  debts  under  the  volimtary 
provisions  of  the  Debt  Collection  Act  of 
1982  (Pub.  L.  No.  97-365)  by  voluntary 
repayment,  or  by  administrative  or 
salary  offset  procedures. 

OISCtOSURETO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  may  be  made  from  this 
system  to  consumer  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C.  1681a(f)  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVV4Q,  ACCESSING,  RETAMINQ  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in  file 
folders  and  on  microfiche  and  index 
cards. 

retrievabiuty: 

These  records  are  indexed  by  the 
name  of  the  individual  and  social 
security  number.  The  records  may  be 
retrieved  by  either  of  these  indexes. 


SAFEGUARDS: 

Records  are  maintained  and  stmed  in 
file  cabins  in  a  secured  area  to  which 
only  authrmzed  personnel  have  access. 
Access  to  and  use  of  these  records  is 
limited  to  those  persmis  whose  official 
duties  require  such  assess  and  to  those 
persons  indicated  in  the  listing  of 
routine  uses  above. 

RETENTION  AND  DISPOSAL: 

Individual  case  files  are  usually 
retained  for  two  years  after  the  claim  is 
collected.  Case  records  on  individuals 
whose  delinquent  debts  are  reported  to 
consumer  reporting  agencies  are 
retained  indefinitely.  Other  case  files 
may  be  maintained  for  a  period  up  to 
ten  years.  IRS  Mailing  Address  Index  on 
any  individual  is  not  maintained 
beyond  six  years. 

SYSTEM  IMNAGERfS)  AMO  ADDRESS: 

Director,  Financial  Management  and 
Resource  Services,  Equal  Employmeat 
Opportunity  Commission,  1801  L  Street, 
NW.,  Washington,  DC  20507. 

NOTIFICATION  PROCEDURES: 

Under  the  Debt  Collection  Act, 
individuals  are  notified  if  claims 
collection  records  are  maintained  on 
them  in  accordance  with  statutory 
procedures  for  salary  offset, 
administrative  offset,  and  disclosing 
information  to  a  consumer  reporting 
agency.  Individuals  may  also  contact  the 
System  Manager  in  order  to  obtain 
notification  of  claims  collection  records 
on  themselves. 

Individuals  must  provide  their  full 
names  imder  which  records  may  be 
maintained,  their  social  security 
number,  and  a  mailing  address  to  which 
a  reply  should  be  sent. 

RECORD  ACCESS  PROCEDURES: 

Same  as  above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  provided  by  or  from: 

a.  The  indmdual  on  whom  the  record 
is  maintained; 

b.  Other  Federal  agencies; 

c.  Personnel,  payroll,  travel  records, 
contract  records  or  other  records; 

d.  Administrative  hearings; 

e.  Court  records; 

f.  Consumer  reporting  agencies. 

EEOC-1 0 

SYSTEM  NAME: 

Grievance  Records. 

SYSTEM  LOCATION: 

These  records  are  located  in  Human 
Resources  Management  Services,  Office 


of  Management,  Equal  Employment 
Opportunity  Commissian,  1801  L  Street, 
NW..,  Washington,  DC  20507  and  in 
other  headquarter  crffices  and  field 
offices  where  the  grievances  were  filed 
(see  appendix  A). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM*. 

Cuirrat  or  fc»mer  EEOC  employees 
who  have  submitted  grievances  to  the 
EEOC  in  accordance  VYith  part  771  of  the 
regulations  of  the  Office  of  Persoimel 
Management  (0PM)  (5  CFR  part  771) 
and  EEOC  Order  No.  570.003,  or  a 
negotiated  procedure. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM; 

The  system  contains  all  documents 
related  to  the  grievance,  including 
statements  of  witnesses,  reports  of 
interviews  and  hearings,  examiners’ 
findings  and  recommendations,  a  copy 
of  the  original  and  final  decision,  and 
related  correspondence  and  exhibits. 
This  system  includes  files  and  records 
of  internal  grievance  and  arbitration 
systems  that  EEOC  has  or  may  establish 
though  negotiations  with  recognized 
labor  organizations. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  44  U.S.C.  3101;  5  U.S.C 
7121. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN  THE 
SYSTEM,  MCLUOmO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested  in  the  course  of 
processing  a  grievance,  to  the  extent 
necessary  to  identify  the  individual, 
inform  the  source  of  the  purpose(s)  of 
the  request  and  identify  the  type  of 
information  requested. 

b.  To  disclose  pertinent  information 
to  the  appropriate  federal,  state,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  EEOC  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

c.  To  disclose  to  an  agency  in  the 
executive,  legislative  or  judicial  branch 
or  the  District  of  Columbia’s 
government,  information  in  connection 
with  the  hiring  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
conducting  of  a  security  or  suitability 
investigation  of  an  individual,  the 
classi^ng  of  jobs,  the  letting  of  a 
contract,  die  issuance  of  a  license,  grant, 
or  other  benefits  by  the  requesting 
agency,  or  the  lawful  statutory, 
administrative,  ot  investigative  purpose 
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of  the  agency  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency’s  decision. 

d.  To  disclose  information  to  another 
federal  agency,  to  a  court,  or  to  a  party 
in  litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  federal  agency  when  the 
government  is  a  party  to  the  judicial  or 
administrative  proceeding. 

e.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
ft-om  that  congressional  office  made  at 
the  request  of  that  individual. 

f.  To  disclose  to  an  authorized  appeal 
grievance  examiner,  formal  complaints 
examiner,  administrative  judge,  equal 
employment  opportunity  investigator, 
arbitrator  or  other  duly  authorized 
official  engaged  in  investigation  or 
settlement  of  a  grievance,  complaint  or 
appeal  filed  by  an  employee. 

g.  To  disclose  in  response  to  a  request 
for  discovery  or  for  appearance  of  a 
witness,  information  that  is  relevant  to 
the  subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding. 

h.  To  provide  information  to  officials 
of  labor  organizations  recognized  under 
the  Civil  Service  Reform  Act  when 
relevant  and  necessary  to  their  duties  of 
exclusive  representation  concerning 
personnel  policies,  practices  and 
matters  effecting  work  conditions. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in  file 
folders. 

RETRIEVABIUTY: 

These  records  are  retrieved  by  the 
names  of  the  individuals  on  whom  they 
are  maintained. 

SAFEGUARDS: 

These  records  are  maintained  in 
lockable  metal  filing  cabinets  to  which 
only  authorized  personnel  have  access. 

RETENTION  AND  DISPOSAL: 

These  records  are  shredded  or  burned 
3  yeeu-s  after  closing  the  case. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

If  the  grievance  is  pending  at  or  was 
never  raised  beyond  the  office  level,  the 
system  manager  is  the  head  of  the  office. 
(See  appendix  A.)  In  all  other  situations, 
the  system  manager  is  the  Director, 
Employee  and  Labor  Management 
Relations  Division,  Office  of 
Management,  EEOC,  1801  L  Street,  NW., 
Washington,  DC  20507. 

NOTIFICATION  PROCEDURES: 

It  is  required  that  individuals 
submitting  grievances  be  provided  a 


copy  of  the  record  under  the  grievance 
process.  They  may,  however,  contact  the 
agency  personnel  or  designated  office 
where  the  action  was  processed 
regarding  the  existence  of  such  records 
on  them.  They  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified:  (a)  Name; 

(b)  approximate  date  of  closing  of  the 
case  and  kind  of  action  taken;  (c) 
organizational  component  involved. 

RECORDS  ACCESS  PROCEDURES: 

Same  as  above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  provided: 

a.  By  the  individual  on  whom  the 
record  is  maintained; 

b.  By  testimony  of  witnesses; 

c.  By  agency  officials; 

d.  From  related  correspondence  from 
organizations  or  persons. 

EEOC-11 

SYSTEM  name: 

Records  of  Adverse  Actions  Against 
Nonpreference  Eligibles  in  the  Excepted 
Service. 

SYSTEM  location: 

These  records  are  located  in  Human 
Resources  Management  Services,  Equal 
Employment  Opportimity  Qimmission, 
1801  L  Street,  I^.,  Washington,  DC 
20507  or  in  the  headquarters  and  field 
offices  in  which  the  actions  have  been 
taken. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  or  former  nonpreference 
eligible,  excepted  service  Equal 
Employment  Opportunity  Commission 
(EEOC)  employees  against  whom  an 
adverse  action  has  been  proposed  or 
taken  and  who  have  not  completed  two 
years  of  ciurent  and  continuous  service 
in  the  same  or  similar  positions,  (This 
system  covers  only  those  adverse  action 
files  not  covered  by  OPM/GOVT-3.) 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  records  and 
documents  on  the  processing  of  adverse 
actions  for  employees  who  are 
nonpreference  eligibles  in  the  excepted 
service  emd  who  do  not  have  two  years 
of  continuous  service  in  their  positions. 
The  records  include  copies  of  the  notice 
of  proposed  action,  materials  relied  on 
by  the  agency  to  support  the  reasons  in 
the  notice,  replies  by  the  employee, 
statements  of  witnesses,  reports,  and 
agency  decisions. 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

44  U.S.C.  3101. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  mCLUDINO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
records  may  be  used: 

a.  To  provide  information  to  officials 
of  labor  organizations  recognized  under 
5  U.S.C.  Chapter  71  when  relevant  and 
necessary  to  their  duties  of  exclusive 
representation  concerning  personnel 
policies,  practices,  and  matters  afiecting 
work  conditions. 

b.  To  disclose  pertinent  information 
to  the  appropriate  federal,  state,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
when  the  EEOC  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

c.  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested  for  processing 
any  of  the  covered  actions  or  in  regard 
to  any  appeal  or  administrative  review 
procedure,  to  the  extent  necessary  to 
identify  the  individual,  inform  the 
source  of  the  purpose(s)  of  the  request, 
and  identify  the  type  of  information 
requested. 

a.  To  disclose  information  to  a  federal 
agency,  in  response  to  its  request,  in 
connection  with  the  hiring  or  retention 
of  an  employee,  the  issuance  of  a 
seciuity  clearance,  the  conducting  of  a 
security  or  suitability  investigation  of  an 
individual,  or  the  classifying  of  jobs,  to 
the  extent  that  the  information  is 
relevant  and  necessary  to  the  requesting 
agency’s  decision  on  the  matter. 

e.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

f.  To  disclose  information  to  another 
federal  agency,  to  a  court,  or  to  a  party 
in  litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  federal  agency  when  the 
government  is  a  party  to  the  judicial  or 
administrative  proceeding. 

g.  To  disclose,  in  response  to  a  request 
for  discovery  or  for  appearance  of  a 
witness,  information  that  is  relevant  to 
the  subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding. 

h.  To  disclose  to  an  authorized  appeal 
grievance  examiner,  formal  complaints 
examiner,  administrative  judge,  equal 
employment  opportimity  investigator, 
arbitrator  or  other  duly  authorized 
official  engaged  in  investigation  or 
settlement  of  a  grievance,  complaint  or 
appeal  filed  by  an  employee. 
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pouaes  ANO  hmctices  for  storinq, 

RETmEVtM,  SAFEGUAROmO,  AMD  RETAMMO  ANO 
DtSPOSWQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in  file 
folders. 

retrievabiuty: 

These  records  are  retrieved  by  the 
names  or  social  security  numbw  of  the 
individuals  on  whom  they  are 
maintained. 

SAFEGUARDS: 

These  records  are  maintained  in 
locked  metal  filing  cabinets  to  which 
only  authorized  personnel  have  access. 

RETBCnON  AND  disposal: 

Records  documenting  an  adverse 
action  are  disposed  of  4  years  after  the 
closing  of  the  case. 

system  manager(s)  and  address: 

Directs.  En^loyee  and  Labor 
Relations  Division,  Office  of 
Management,  and  Directors  of  Fi^ 
Offices  (see  appendix  A). 

notification  procedure: 

Individuals  receiving  notice  of  a 
proposed  action  are  provided  access  to 
all  documents  supporting  the  notice. 
They  may  also  contact  the  perscmnel 
office  where  the  action  was  proposed 
regarding  the  existence  of  such  records 
on  them.  They  must  furnish  the 
following  informatiem  for  their  records 
to  be  located  and  identified: 

a.  Name 

b.  Approximate  date  of  closing  of  case 
and  kind  of  actiem  taken 

c.  Organizational  component 
involv^ 

RECORD  access  PROCEDURE: 

Same  as  above. 

CONTESTINO  record  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  provided: 

a.  By  the  individual  on  whom  the 
record  is  maintained; 

b.  By  witnesses; 

c.  By  agency  officials. 

EEOC-12 
SYSTEM  name: 

Telephone  Call  Detail  Records. 

SYSTBI*  location: 

Resource  Management  Division  of 
Financial  and  Resource  Management 
Services,  Office  of  Management,  EEOC, 
1801  L  Street,  NW.,  Washington,  DC 
20507,  and  each  field  office  listed  in 
appendix  A. 


CATEGORIES  OF  MDMDUALS  COVERED  ST  THE 

system: 

Individuals  (generally  EEOC 
employees)  who  make  Imtg  distance 
telephone  calls  fi'om  EEOC  telephones 
and  individuals  who  received  telephone 
calls  placed  firom  or  diarged  to  EEOC 
telephones. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTBH: 

Reemds  relating  to  the  use  of  EEOC 
telephones  to  place  long  distance  calls; 
records  indicating  the  assignment  of 
telephone  numbers  to  employees; 
records  relating  to  the  location  of 
telephones. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

44  U.S.C  3101. 

ROUTINE  USES  OF  RECORDS  MAINTAINB)  IN  THE 
SYSTBi,  MCLUOINO  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

These  recevds  and  informaticHi  from 
these  records  may  be  used: 

a.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

b.  To  disclose  to  representatives  of  the 
General  Services  Administration  or  the 
National  Archives  and  Records 
Administration  who  are  conducting 
records  management  inspections  under 
the  authority  of  44  U.S.C.  2904  and 
2906. 

c.  To  disclose  information  to  another 
federal  agency,  to  a  court,  or  to  a  party 
in  litigatiem  before  a  court  m*  in  an 
administrative  proceeding  being 
conducted  by  a  federal  agency  when  the 
government  is  a  party  to  the  judicial  or 
administrative  proce^ng. 

d.  To  disclose  pertinent  information 
to  the  appropriate  Federal,  State,  or 
local  agency  responsible  for 
investigating,  prosecuting,  enforcing  or 
implementing  a  statute,  i^e,  regulation 
or  order,  where  the  disclosing  agency 
becomes  aware  of  an  indication  of  a 
violation  or  potential  violation  of  civil 
or  criminal  law  or  regulation. 

e.  To  disclose  to  an  agency  in  the 
executive,  legislative  or  judicial  branch 
or  the  District  of  Columbia’s  government 
in  response  to  its  request,  or  at  the 
initiation  of  the  EEOC,  infcHTnation  in 
connection  with  the  hiring  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  conducting  of  a  security 
or  suitability  investigation  of  an 
individual,  the  classifying  of  jobs,  the 
letting  of  a  contract,  the  issuance  of  a 
license,  grant  or  other  benefits  by  the 
requesting  agency,  or  the  lawful 
statutory,  administrative,  ot 
investigative  purpose  of  the  agency  to 
the  extent  that  the  information  is 


relevant  and  necessary  to  the  requesting 
agency’s  deci^on. 

f.  To  disclose  to  a  telecommunications 
company  providing  telecommunications 
support  to  permit  servicing  the  accoimt. 

POLICIES  AND  PRACTICES  FOR  STORMG, 
RETRIEVMIO,  ACCESSINQ,  RETAININQ  ANO 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

'These  records  are  maintained  in  file 
folders  and  on  computer  tape  and 
printouts. 

RETRIEVABILirr. 

Records  are  retrieved  by  employee 
name  as  identification  number,  by  name 
of  recipient  of  telephone  call,  by 
telephone  niunber. 

SAFEGUARDS: 

Records  are  maintained  and  stored  in 
file  cabinets  in  a  secured  area  to  which 
only  authwized  personnel  have  access. 
Access  to  and  use  of  the  records  are 
limited  to  those  persons  whose  official 
duties  require  such  access. 

RETENTION  ANO  DISPOSAL: 

Records  are  disposed  of  as  provided 
in  the  National  Archives  and  Records 
Administraticui’s  General  Records 
Schedule  12. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Director,  Resource  Management 
Division,  Financial  and  Resource 
Management  Services,  EEOC,  1801  L 
Street,  NW.,  Washington,  DC  20507  and 
the  Directors  of  the  field  offices  listed  in 
appendix  A. 

NOTIFICATION  PROCEDURE: 

Inquiries  concerning  this  system  of 
recoiris  should  be  addressed  to  the 
system  manager.  It  is  necessary  to 
provide  the  following  information:  (1) 
Name;  (2)  social  security  number;  (3) 
telephone  number  (office  number  if 
Commission  employee);  (4)  mailing 
address  to  which  response  is  to  be  sent. 

RECORD  ACCESS  PROCEDURES: 

Same  as  above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Telephone  assignment  records;  call 
detail  listings;  results  of  administrative 
inquiries  relating  to  assignment  of 
responsibilities  for  placement  of  specific 
long  distance  calls. 

EEOC-13 
SYSTEM  NAME: 

Employee  Identificaticm  Cards. 
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SYsrbi  location: 

Resource  Management  Division, 
Financial  and  Resource  Management 
Services,  Office  of  Managraient,  EEOC, 
1801  L  Street,  NW.,  Washington,  DC 
20507  and  each  of  the  field  offices  in 
appendix  A. 

CATEGORIES  OF  MDIVIOUAU  COVERED  BY  THE 
SYSTEM: 

Current  EEOC  employees. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Identification  cards  that  include 
name,  signature,  social  secmity  number, 
date  of  issue  and  photograph,  and  hst  of 
all  persons  who  possess  current 
identification  ca^s.  In  addition,  for 
Headquarters  staff,  numbered  proximity 
cards  and  Ust  of  all  persons  with  their 
assigned  proximity  card  numbers,  all 
doors  controlled  by  the  proximity  cards 
and  all  persons  permitt^  access  to  each 
door.  — 

AUTHORITY  FOR  MAINTENANCE  OF  SYSTEM: 

44  U.S.C  3101;  41  CFR  101-20.3. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDINO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  from 
these  records  may  be  used: 

a.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

b.  To  disclose  to  other  government 
agencies  and  to  the  public  whether  an 
individual  is  a  current  employee  of  the 
EEOC. 

c.  To  disclose  information  to  another 
federal  agency,  to  a  court,  or  to  a  party 
in  Utigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  federal  agency  when  the 
government  is  a  party  to  the  judicial  or 
administrative  proceeding. 

d.  To  disclose  pertinent  information 
to  the  appropriate  federal,  state,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing  or  implementing 
a  statute,  rule,  regulation  or  order, 
where  the  disclosing  agency  becomes 
aware  of  an  indication  of  a  violation  or 
potential  violation  of  civil  or  criminal 
law  or  regulation. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

These  records  are  maintained  in  file 
folders  and  on  computer  tape  and 
printouts  at  EECXD  headquarters  and  on 
the  premises  of  the  contractor 
responsible  for  monitoring  the  system. 


retrievabiuty: 

Records  are  retrieved  by  employee 
name,  by  identification  number,  and , 
for  Headquarters  staff,  by  proximity  card 
number. 

safeguards: 

Records  are  maintained  and  stored  in 
file  cabinets  in  a  secured  area  to  which 
only  authorized  personnel  have  access. 
Access  to  and  use  of  the  records  are 
limited  to  those  persons  whose  official 
duties  require  such  access. 

retention  and  disposal: 

Records  are  destroyed  upon 
termination  of  employment 
relationship. 

SYSTEM  MANAGERS  AND  ADDRESS: 

Director,  Resource  Management 
Division,  Financial  and  Resource 
Management  Services,  EEOC,  1801  L 
Street,  NW.,  Washington,  DC  20507  and 
the  Directors  of  the  field  offices  listed  in 
appendix  A. 

t 

NOTIFICATION  PROCEDURES: 

Inquiries  concerning  this  system  of 
recoids  should  be  addressed  to  the 
system  manager.  It  is  necessary  to 
provide  the  following  information:  (1) 
Name;  (2)  social  security  number;  (3) 
mailing  address  to  which  response  is  to 
be  sent. 

RECORD  ACCESS  PROCEDURES: 

Same  as  above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  this  system 
is  obtained  from  the  employee  and,  for 
Headquarters  staff,  from  his  or  her  use 
of  the  assigned  proximity  card. 

EEOC-14 
SYSTEM  NAME: 

Employee  Parking  Records. 

SYSTEM  location: 

Resource  Management  Division, 
Financial  and  Resource  Management 
Services,  Office  of  Management,  EEOC, 
1801  L  Street,  NW.,  Washington  DC 
20507. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

EEOC  employees  who  apply  for  or 
have  been  assigned  parking  spaces  in 
the  Headquarters  building  and  members 
of  their  car  pools. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Apphcation  for  parking  space  form 
and  addendum  form  for  members  of  car 
pools  containing  employee  name,  office, 


home  address  and  telephone  number, 
office,  home  address  a^  telephone 
niunber,  office  telephone  niunber, 
description  of  vehicle,  signatiue  and 
date,  and  hst  of  employees  with  their 
assigned  spaces. 

AUTHORITY  FOR  MAINTENANCE  OF  SYSTEM: 

5  U.S.C.  301;  44  U.S.C.  3101;  41 
C.F.R.  101-20.1. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  from 
these  records  may  be  used: 

a.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

b.  To  disclose  information  in  response 
to  a  request  for  discovery  or  for  the 
appearance  of  a  witness,  to  the  extent 
that  the  information  disclosed  is 
relevant  to  the  subject  matter  involved 
in  the  pending  judicial  or  administrative 
proceeding. 

c.  To  disclose  information  in  a 
proceeding  before  a  court  or 
adjudicative  body  to  the  extent  the 
information  is  relevant  and  necessary  to 
the  proceeding. 

d.  To  disclose  pertinent  information 
to  the  appropriate  Federal,  State,  or 
local  agency  responsible  for 
investigating,  prosecuting,  enforcing  or 
implementing  a  statute,  rule,  regulation 
or  order,  where  the  disclosing  agency 
becomes  aware  of  an  indication  of  a 
violation  or  potential  violation  of  civil 
or  criminal  law  or  regulation. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSING,  RETAMING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in  file 
folders  and  on  computer  tape  and 
printouts. 

RETRIEVABIUTY: 

Records  are  retrieved  by  employee 
name. 

SAFEGUARDS: 

Records  are  maintained  and  stored  in 
file  cabinets  in  a  secured  area  to  which 
only  authorized  personnel  have  access. 
Access  to  and  use  of  the  records  are 
limited  to  those  persons  whose  official 
duties  require  such  access. 

RETENTION  AND  DISPOSAL: 

Records  are  disposed  of  upon 
termination  of  employment  relationship 
or  earlier  release  of  assigned  parking 
space. 
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SYSTEM  MANAGERS  AND  ADDRESS: 

Director,  Resource  Management 
Division,  Financial  and  Resource 
Management  Services,  EEOC,  1801  L 
Street,  NW.,  Washington,  DC  20507. 

NOTIFtCATION  PROCEDURES: 

Inquiries  concerning  this  system  of 
records  should  be  adchessed  to  the 
system  manager.  It  is  necessary  to 
provide  the  following  information:  (1) 
Name;  (2)  assigned  parking  space 
number  or  approximate  data  of 
application:  (3)  mailing  address  to 
which  response  is  to  be  sent. 

RECORD  ACCESS  PROCEDURES: 

Same  as  above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  this  system 
is  obtained  from  the  employee. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  act: 

None. 

EEOC/GOVT-1 
SYSTEM  NAME: 

Equal  Employment  Opportunity  in 
the  Federal  Government  Complaint  and 
Appeal  Records. 

SYSTEM  location: 

Equal  employment  opportimity 
complaint  files  are  maintained  in  an 
Office  of  Equal  Employment 
Opportunity  or  other  designated  office 
of  the  agency  or  department  where  the 
complaint  was  filed.  EEO  Appeal  files 
(including  appeals  fi:om  final  negotiated 
grievance  decisions  involving 
allegations  of  discrimination)  and 
petitions  for  review  of  decisions  of  the 
Merit  Systems  Protection  Board  are 
maintained  in  the  Office  of  Federal 
Operations,  Equal  Employment 
Opportunity  Commission,  Washington, 
DC  20507  and  in  EEOC  field  offices  (see 
appendix  A). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Applicants  for  federal  employment 
and  current  and  former  federal 
employees  who  contact  an  EEO 
coimselor  or  who  file  complaints  of 
discrimination  or  reprisal  with  their 
agency,  or  who  file  appeals  on  EEO 
complaints,  petitions  for  review  of 
decisions  of  the  Merit  Systems 
Protection  Board,  or  appeals  of  final 
decisions  in  negotiated  grievance 
actions  involving  allegations  of 
discrimination. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  of  records  contains 
information  or  dociunents  compiled 
dining  the  pre-complaint  counseling 
and  the  investigation  of  complaints  filed 
under  section  717  of  Title  VII,  section 
15  of  the  Age  Discrimination  in 
Employment  Act,  section  501  of  the 
Rehabilitation  Act,  and  the  Equal  Pay 
Act  and  all  appeals. 

AUTHORITY  FOR  MAINTENANCE  OF  SYSTEM: 

42  U.S.C  2000e-16  (b)  and  (c);  29 
U.S.C  204(1)  and  206(d);  29  U.S.C. 

633(a):  29  U.S.C.  791;  Reorg.  Plan  No.  1 
of  1978,  43  FR  19607  (May  9, 1978); 

Exec.  Order  No.  12106,  44  FR  1053  (Jan. 
3, 1979). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  disclose  pertinent  information  to 
the  appropriate  federal,  state,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  the  disclosing  agency  becomes 
aware  of  an  indication  of  a  violation  or 
potential  violation  of  civil  or  criminal 
law  or  regulation. 

b.  To  disclose  information  to  another 
federal  agency,  to  a  court,  or  to  a  party 
in  litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  federal  agency  when  the 
government  is  a  party  to  the  judicial  or 
administrative  proceeding. 

c.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

d.  To  disclose  to  an  authorized  appeal 
grievance  examiner,  formal  complaints 
examiner,  administrative  judge,  equal 
employment  opportunity  investigator, 
arbitrator  or  other  duly  authorized 
official  engaged  in  investigation  or 
settlement  of  a  grievance,  complaint  or 
appeal  filed  by  an  employee. 

e.  To  disclose,  in  response  to  a  request 
for  discovery  or  for  appearance  of  a 
witness,  information  that  is  relevant  to 
the  subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in  file 
folders  and  in  computer  processable 
storage  media. 


retrievability: 

These  records  are  indexed  by  the 
names  of  the  individuals  on  whom  they 
are  maintained. 

SAFEGUARDS: 

Access  to  and  use  of  these  records  are 
limited  to  those  persons  whose  official 
duties  require  such  access. 

RETENTION  AND  DISPOSAL: 

These  records  are  maintained  for  one 
year  after  resolution  of  the  case  and  then 
transferred  to  the  Federal  Records 
Center  where  they  are  destroyed  after 
three  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Within  the  agency  or  department 
where  the  complaint  of  discrimination 
or  reprisal  was  filed,  the  system 
manager  is  the  Director  of  the  Office  of 
Equal  Employment  Opportunity  or  other 
official  designated  as  responsible  for  the 
administration  and  enforcement  of 
equal  employment  opportunity  laws 
and  regulations  within  the  agency  or 
depeulment. 

Where  an  individual  has  appealed  an 
EEO  complaint  or  final  negotiated 
grievance  decision  to  the  EEOC  or 
petitioned  the  EEOC  to  review  a 
decision  of  the  Merit  Systems  Protection 
Board,  the  system  manager  of  the  appeal 
or  petition  file  is  the  Director,  Office  of 
Federal  Operations,  Equal  Employment 
Opportunity  Commission,  Washington, 
DC  20507. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  act: 

Pursuant  to  subsection  (k)(2)  of  the 
Privacy  Act,  5  U.S.C.  552a(k)(2),  this 
system  of  records  is  exempt  finm 
subsections  (c)(3),  (d),  (e)(1),  (e)(4)(G), 
(e)(4)(H),  (e)(4)(I)  and  (f)  of  the  Act. 

Appendix  A 

Albuquerque  Area  Office  (Phoenix  District), 
505  Marquette,  NW.,  Suite  900, 
Albuquerque,  New  Mexico  87102-2189. 
Atlanta  District  Office,  Citizens  Trust  Bank 
Building,  Suite  1100,  75  Piedmont  Avenue, 
NE.,  Atlanta,  Georgia  30335. 

Baltimore  District  Office,  City  Cresent 
Building,  10  S.  Howard  St.,  3rd  FI., 
Baltimore,  Maryland  21201. 

Birmingham  District  Office,  1900  3rd 
Avenue,  North,  Suite  101,  Birmingham, 
Alabama  35203-2397. 

Boston  Area  Office  (New  York  District),  1 
Congress  Street,  10th  Floor,  Boston, 
Massachusetts  02114. 

Buffalo  Local  Office  (New  York  District),  6 
Fountain  Plaza,  Suite  350,  Buffalo,  New 
York  14203. 

Charlotte  District  Office,  5500  Central 
Avenue,  Charlotte,  North  Carolina  28212- 
2708. 

Chicago  District  Office,  500  West  Madison 
Street,  Suite  2800,  Chicago,  Illinois  60661. 
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Cincinnati  Area  OHice  (Cleveland  District), 

52S  Vine  Street,  Suite  810,  Cincinnati, 

Ohio  45202-3122. 

Cleveland  District  Office,  1660  West  Second 
Street.  Suite  850,  Cleveland,  Ohio  44113- 
1454. 

Dallas  District  Office,  207  S.  Houston  St.,  3rd 
FI.,  Dallas,  Texas  75202-4726. 

Denver  District  Office,  1845  Sherman  Street, 
2nd  Floor,  Denver,  Colorado  80203. 

Detroit  District  Office,  477  Michigan  Avenue, 
Room  1540,  Detroit,  Michigan  48226-9704. 

El  Paso  Area  Office  (San  Antonio  District), 

The  Conuuons,  Building  C.  Suite  100, 4171 
North  Mesa  Street,  El  Paso,  Texas  79902. 

Fresno  Local  Office  (San  Francisco  District), 
1265  West  Shaw  Ave.,  Suite  103,  Fresno, 
California  93711. 

Greensboro  Local  Office  (Charlotte  District), 
801  Summit  Avenue,  Greensboro,  Nwth 
Carolina  27405-7813. 

Greenville  Local  Office  (Charlotte  District), 
SCN  Building,  Suite  530, 15  South  Main 
Street,  Greenville,  South  Carolina  29601. 

Honolulu  Local  Office  (San  Francisco 
District),  677  Ala  Moana  Boulevard,  Suite 
404,  P.O.  Box  50082,  Honolulu,  Hawaii 
96813. 

Houston  District  Office,  1919  Smith  Street. 

7th  Floor,  Houston,  Texas  77002. 

Indianapolis  District  Office,  101  W.  Ohio  St., 
Suite  1900,  Indianapolis,  Indiana  46204- 
4203. 

Jackson  Area  Office  (Birmingham  District), 

207  West  Amite  Street,  Jayson, 

Mississippi  39201. 

Kansas  City  Area  Office  (St.  Louis  District), 
911  Walnut  Street,  10th  Floor,  Kansas  City, 
Missouri  64106. 

Little  Rock  Area  Office  (Memphis  District), 
425  W.  Capitol  Ave.,  6th  FL,  Little  Rock, 
Arkansas  72201. 

Los  Angeles  District  Office,  255  E.  Temple, 
4th  FI.,  Los  Angeles,  California  90012. 

Louisville  Area  Office  (Indianapolis  District), 
600  Martin  Luther  King  Jr.  Place,  Suite  268, 
Louisville,  Kentucky  40202. 

Memphis  District  Office.  1407  Union 
Avenue,  Suite  621,  Memphis,  Tennessee 
38104. 

Miami  District  Office,  1  Northeast  First 
Street,  6th  Floor,  Miami,  Florida  33132- 
2491. 

Milwaukee  District  Office,  310  West 
Wisconsin  Avenue,  Suite  800,  Milwaukee, 
Wisconsin  53203-2292. 

Minneapolis  Ldcal  Office  (Milwaukee 
District),  330  S.  Second  Ave.,  Suite  430, 
Minneapolis,  Minnesota  55401-2224. 

Nashville  Area  Office  (Memphis  District),  50 
Vantage  Way,  Suite  202,  Nashville, 
Tennessee  37228. 

Newark  Area  Office  (Philadelphia  District),  1 
Newark  Center.  21st  FI.,  Newark,  New 
Jersey  07102-5233. 

New  Orleans  District  Office,  701  Loyola 
Avenue,  Suite  600,  New  Orleans,  Louisiana 
70113-9936. 

New  York  District  Office,  7  World  Trade 
Center,  18th  FI.,  New  York,  New  York 
10048-0948. 

Norfolk  Area  Office  (Baltimore  District), 
Systems  Management  of  America  (SMA) 
Building.  252  Monticello  Avenue,  1st 
Floor.  Norfolk.  Virginia  23510. 


Oakland  Local  Office  (San  Francisco 
District),  1301  Clay  Street,  Suite  1170-N, 
Oakland,  California  94612-5217. 

Oklahoma  Area  Office  (Dallas  District),  531 
Couch  Drive,  Oklahoma  City,  Oklahoma 
73102. 

Philadelphia  District  Office,  1421  Cherry 
Street,  10th  Floor.  Philadelphia, 
Pennsylvania  19102. 

Phoenix  District  Office,  4520  North  Central 
Avenue,  Suite  300,  Phoenix,  Arizona 
85012-1848. 

Pittsburgh  Area  Office  (Philadelphia  District), 
1000  Liberty  Avenue.  Room  2038-A, 
Pittsburgh,  Pennsylvania  15222. 

Raleigh  Area  Office  (Charlotte  District).  1309 
Annapolis  Drive,  Raleigh,  North  Carolina 
27606-2129. 

Richmond  Area  Office  (Baltimore  District), 
3600  West  Broad  Street.  Rm.  229, 
Richmond,  Virginia  23230. 

San  Antonio  District  Office,  5410 
Fredericksburg  Road,  Suite  200,  San 
Antonio.  Texas  78229-3555. 

San  Diego  Area  Office  (Los  Angeles  District), 
401  B  Street,  Suite  1550,  San  Diego, 
California  92101. 

San  Francisco  District  Office,  901  Market 
Street,  Suite  500,  San  Francisco,  California 
94103. 

San  Jose  Local  Office  (San  Francisco  District), 
96  North  3rd  St.,  Suite  200,  San  Jose, 
California  95112. 

Savannah  Local  Office,  410  Mall  Blvd.,  Suite 
G,  Savannah,  Georgia  31406. 

Seattle  District  Office.  Federal  Office 
Building,  909  First  Ave.,  Suite  400,  Seattle, 
Washington  98104-1061. 

St.  Louis  District  Office,  625  North  Euclid 
Street,  5th  Floor,  St.  Lx>uis,  Missouri  63108. 

Tampa  Area  Office  (Miami  EHstrict),  501  East 
Polk  Street,  10th  Floor,  Tampa,  Florida 
33602. 

Washington  Field  Office,  1400  L  Street,  NW., 
Suite  200,  Washington,  DC  20005. 

[FR  Doc.  94-5368  Filed  3-8-94;  8:45  am] 

BILLING  CODE  6570-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Low  Power  Television  and  Television 
Translator  Rling  Window 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice  of  filing  window. 

SUMMARY:  This  action  gives  notice  of  an 
application  filing  window  for  the 
tendering  of  applications  for  new 
construction  permits  and  for  major 
changes  in  existing  facihties  for  low 
power  television  and  television 
translator  stations.  The  filing  window 
will  be  subject  to  certain  geographic 
restrictions  on  the  filing  of  applications 
for  new  low  power  television  and 
television  translator  station  construction 
permits.  This  notice  sets  forth  the 
geographic  restrictions  and  the  filing 
procedures,  including  when  and  where 


to  file  and  the  applicable  application 
form  to  be  used,  and  information 
concerning  application  filing  fees. 

DATES:  Applications  will  be  accepted  for 
filing  from  April  11,  through  April  15 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Keith  A.  Larson  or  Molly  Fitzgerald, 

Low  Power  Television  Branch,  Mass 
Media  Bureau  (202)  632-3094. 

SUPPLEMENTARY  INFORMATION: 

Limited  Low  Power  Television/ 
Television  Translator  Filing  Window 
From  April  11, 1994  Through  April  15, 
1994 

March  3, 1994. 

Commencing  April  11, 1994,  and 
continuing  to  and  including  April  15, 
1994,  the  Commission  will  permit  the 
filing  of  applications  for  new 
construction  permits  and  for  major 
changes  in  existing  facilities  for  low 
power  television  and  television 
translator  stations  (LPTV). 

Filing  Locations 

All  LPTV  applications  that  are  subject 
to  the  payment  of  a  fee  must  be  filed  at 
the  Pittsburgh,  Pennsylvania  locations 
specified  herein.  Those  LPTV  applicants 
that  are  fee  exempt,  as  explained  later 
in  this  Public  notice,  must  file  their 
applications  directly  with  the  Federal 
Communications  Commission  at  the 
location  spemfied  herein. 

Geographic  Restrictions 

This  filing  window  is  subject  to 
geographic  restrictions  on  the  filing  of 
applications  for  new  station 
construction  permits.  The  Commission 
will  permit  only  new  station 
applications  that  specify  transmitting 
antenna  site  coordinates  (geographic 
latitude  and  longitude)  located  more 
than  161  kilometers  (100  miles)  from  the 
reference  coordinates  of  the  cities  listed 
in  Attachment  I  to  this  notice.  These 
restrictions  are  necessitated  by  the 
Commission’s  proceeding  on  Advanced 
Television  Systems  (ATV)  and  the  large 
number  of  low  power  television  and 
television  translator  stations  already 
authorized  in  and  around  these 
metropolitan  areas.  ^ 


>  In  1987,  the  Commission  imposed  s  freeze  on 
full-service  television  applications  and  allotments 
in  the  vicinity  of  these  urban  areas.  52  FR  28346 
(July  29, 1987).  This  freeze  did  not  apply  to  low 
power  TV  and  TV  translator  applications.  The 
Commission  then  reasoned  that,  because  of  their 
secondary  status,  continued  authorizations  of  these 
stations  «vould  not  restrict  its  spectrum  planning 
options  in  the  ATV  proceeding.  See  also  First 
Report  and  Order  in  the  ATV  proceeding,  MM 
Docket  No.  87-268,  5  FCC  Red  5627  (1990).  Since 
then,  however,  numerous  low  power  TV  and  TV 

Continued 
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Applications  for  new  stations  that 
specify  sites  within  the  restricted  areas, 
except  as  provided  below,  will  be 
considered  unacceptable  for  filing  and 
will  be  returned  to  applicants  without 
refund  of  any  fee  required  to  be 
submitted  with  their  applications.  The 
Commission  will  consider  requests  for 
waiver  of  the  geographic  restrictions 
based  on  terrain  shielding.  Such  waivers 
will  be  granted  only  in  cases  where 
applicants  demonstrate  that  their 
proposed  facilities  are  completely 
shielded  by  terrain  barriers  fiom  the 
applicable  television  market  areas.2  The 
spectnim  requirements  for  ATV  systems 
will  weigh  heavily  against  the  granting 
of  requests  for  waiver  of  the  restrictions 
based  on  reasons  other  than  terrain 
shielding.  Geographic  restrictions  will 
not  apply  to  the  filing  of  applications  for 
major  changes  in  authorized  faciUties  or 
in  construction  permit  applications  now 
pending  at  the  Commission.  Major 
change  applications  may  be  filed  in  this 
window  for  all  station  locations.^ 

translator  stations  have  been  authorized  in  and 
around  these  urban  areas;  areas  for  which  available 
broadcast  spectrum  for  future  ATV  systems  is  most 
limited.  It  is  possible  that  some  of  these  secondary 
stations  may  be  displaced  in  chatmel  if  and  when 
the  spectrum  is  needed  by  full-service  TV  stations 
for  ATV  use.  The  restriction  against  additional  new 
stations  in  and  around  these  urban  areas  is  intended 
to  minimize  the  extent  to  which  low  power  TV  and 
TV  translator  service  to  the  public  may  be 
disrupted.  In  this  regard,  low  p>ower  'Hf  and  TV 
translator  stations  continue  to  have  secondary 
status  with  regard  to  the  introductioa  of  ATV 
service.  The  geographic  restrictions  herein  are 
comparable  to  those  imposed  in  the  1987  television 
freeze;  taking  into  account  the  typical  differences  in 
levels  of  full-service  TV  and  low  power  TV  station 
operating  power. 

i  Through  this  extension  of  the  Conunission’s 
policy  on  terrain  shielding  (see  Policy  Statement,  3 
FCC  Red  2664,  reconsideration  granted  in  part,  3 
FCC  Red  7105  (1988)),  opportunities  will  not  be 
foreclosed  for  additional  low  power  TV  and  TV 
translator  service  in  locales  that  are  completely 
insulated  from  the  applicable  urban  TV  markets  due 
to  substantial  terrain  obstructions;  for  example, 
large  mountain  ranges  in  the  Western  States. 
Requests  for  terrain-related  waivers  must  be 
supported  by  detailed  profiles  of  the  terrain  in  all 
pertinent  directions  toward  the  applicable  urban 
market  areas.  Profiles  should  be  prepared  in 
accordance  with  the  guidelines  given  in  the 
Commission’s  terrain  Policy  Statement.  In  the 
context  of  geographic  filing  restrictions,  the  scope 
of  terrain  shielding  waivers  will  not  be  limited  to 
those  applications  that  are  not  mutually  exclusive 
with  other  applications.  Prospective  applicants  are 
cautioned  that  such  waivers  will  not  be  granted  in 
cases  where  proposed  facilities  are  only  partially 
shielded  from  the  list  market  areas  or  in  cases  of 
marginal  terrain  shielding;  for  example,  due  to 
rolling  hills. 

3  The  need  for  major  changes  in  authorized 
facilities  often  is,  compelled  by  unforeseen  and 
unavoidable  circumstances  such  as  the  loss  or 
unsuitability  of  a  station’s  antenna  site. 

Commission  authorization  of  such  changes  may  be 
vital  to  preserving  an  existing  low  power  TV  or  TV 
translator  service.  Allowance  for  major  changes  also 
will  facilitate  the  construction  and  operation  of 
unbuilt  and  planned  stations  for  which 
considerable  resources  may  have  been  expended. 


Five* Application  Limit 

No  more  than  five  (5)  applications  for 
new  low  power  television  or  television 
translator  stations  may  be  tendered  for 
filing  by  any  applicant,  or  by  any 
individual  or  entity  having  an  interest  of 
one  percent  (1%)  or  greater  in  any 
applicant(s)  filing  in  the  April  11-April 
15, 1994,  window.  This  restriction  does 
not  apply  to  major  change  applications. 

Applications  Requiring  a  Fee 
Generally,  applicants  seeking  to 
construct  a  new  low  power  television  or 
television  translator  station  or  to  make 
a  major  change  in  the  facilities  of  an 
existing  low  power  television  or 
television  translator  station  are  required 
to  pay  and  submit  a  fee  with  the  filing 
of  the  application.  Such  applicants  must 
complete  and  attach  to  their  original 
applications  the  Fee  Processing  Form 
(FCC  Form  155)  and  a  remittance  of 
$425.00  for  the  requisite  fee.  The 
February  1988  edition  of  FCC  Form  346 
is  to  be  used  during  this  window 
period.^  See  53  Fed.  Reg.  15225  (April 
28, 1988).  FCC  Forms  346  and  155  can 
be  obtained  by  calling  the  FCC’s  Forms 
Distribution  Center  at  Telephone  No. 
(202)  632-FORM  and  leaving  your 
request  on  the  answering  machine 
provided  for  this  purpose. 

For  applications  requiring  a  fee,  the 
Commission  will  utilize  the  facilities  of 
a  Treasury  Department  lockbox  bank. 
These  filings  can  be  made,  either  by 
mail  or  by  person,  at  the  following 
locations  only: 

If  mailed — Federal  Communications 
Commission,  Low  Power  Television 
Window  Filing,  P.O.  Box  358992, 
Pittsburgh,  PA  15251-5992. 

If  hand-delivered — Federal  Communications 
Commission,  Low  Power  Television 
Window  Filing,  Three  Mellon  Bank  Center, 
525  William  Penn  Way,  Pittsburgh,  PA 
15259,  Attn;  Wholesale  Lockbox  Shift 
Supervisor. 

Mailed  applications  must  be  actually 
received  no  later  than  April  15, 1994. 
Hand-carried  or  courier^  applications 
can  be  delivered  at  the  Three  Mellon 
Bank  Center  location  at  any  time  during 
the  window  period  up  through  11:59 
p.m.  on  Friday,  April  15, 1994. 
Submissions  tendered  after  11:59  p.m. 
on  Friday,  April  15, 1994,  will  not  be 
accepted.  Detailed  instructions  to  get  to 
this  location  are  included  in  this  Public 
notice  as  Attachment  II.  An  original  and 
two  copies  of  the  application  and  all 

Fairness  dictates  that  station  projects  now 
underway  be  given  the  opportunity  to  be 
completed. 

*  0MB  has  approved  a  revised  Form  346. 
However,  since  the  revised  form  is  not  yet  available, 
the  February  1988  edition  of  Form  346  remains  in 
use. 


required  exhibits  must  be  filed.  To 
facilitate  the  initial  processing  of  these 
applications,  all  applicants  are 
requested  to  enclose  in  a  single 
envelope  the  original  and  duplicate 
copies  of  the  application,  with  each 
duplicate  copy  clearly  denoted  by  the 
applicant.  VVhere  more  than  one  new 
station  or  major  change  application  is 
being  filed,  separate  envelopes 
enclosing  the  individual  appUcation 
(j.e.,  an  original  and  two  copies)  can  be 
mailed  in  a  single  package.  Receipts  will 
not  be  provided  by  the  lockbox  bank 
facility.  However,  a  “stamp  receipted 
copy”  will  be  furnished  by  the  lockbox 
bank  facility  provided  the  applicant 
clearly  identifies  the  copy  to  be 
stamped,  and  the  filing  is  submitted 
with  the  “stamp  receipted  copy”  on  top 
of  the  original  application  package. 
Requests  for  “stamp  receipted  copies” 
must  include  a  stamped,  self-addressed 
envelope  of  sufficient  size  to 
accommodate  the  stamp  receipted  copy 
to  be  returned.  If  the  “stamp  receipted 
copy”  is  submitted  in  any  other  format 
or  the  envelope  is  not  of  sufficient  size, 
it  will  not  be  stamped  and  returned.  For 
hand-carried  or  couriered  applications 
delivered  to  the  Three  Mellon  Bank 
Center  location,  bank  personnel,  if 
requested  in  person,  will  date  stamp  as 
received  a  proffered  copy  of  the 
application  and  return  it  to  the 
requester.  Only  one  piece  of  paper  per 
individual  application  will  be  stamped 
for  receipt  pmposes. 

As  notedf  above,  a  separate  fee 
payment  of  $425.00,  attached  (but  not 
stapled)  to  the  Fee  Processing  Form 
(Form  155)  of  each  original  application, 
must  be  submitted  for  each  new  station 
or  major  change  application  filed  during 
this  window.  Applicants  required  to 
submit  the  Fee  Processing  Form  are 
instructed  to  enter  “MOL”  as  the  Fee 
Type  Code  in  response  to  Column  (A)  of 
section  I  of  that  form.  The  Fee  Multiple 
for  applicants  in  this  low  power 
television  window  is  “0001”  and  that 
number  should  be  entered  in  Column 
(B),  section  I,  FCC  Form  155.  ^  single 
fee  payment  for  multiple  applications 
will  not  be  accepted. 

Payment  of  the  required  fee  can  be 
made  by  check,  bank  draft  or  money 
order  payable  to  the  Federal 
Communications  Commission, 
denominated  in  U.S.  dolleirs,  and  drawn 
upon  a  U.S.  financial  institution.  No 
postdated,  altered  or  third-party  checks 
will  be  accepted.  Also,  checks  six 
months  or  older  will  not  be  accepted. 

Do  not  send  cash. 

Applications  submitted  without  a 
required  Fee  Processing  Form,  with 
insufficient  or  inappropriate  payments, 
or  without  any  payments  will  be 


11071 


Federal  Register  /  Vol.  59,  No.  46  /  Wednesday,  March  9,  1994  /  Notices 


dismissed  and  returned  to  the  applicant 
without  processing.  See  section  1.1107 
of  the  Commission’s  Rules.  Following 
the  fee  review  process,  applications  ^at 
are  found  to  be  patently  defective,  not 
“complete  and  sufficient,”  or  filed  on  an 
obsolete  edition  of  the  F(X  Form  346 
will  be  rejected  and  returned  to  the 
applicant. 

Applications  Not  Requiring  a  Fee 

Governmental  entities  are  exempt 
from  the  $425.00  fee.  As  defined  by  the 
Commission’s  rules,  governmental 
entities  include  “any  possession,  state, 
city,  county,  town,  village,  municipal 
corporation  or  similar  political 
organization  or  subpart  thereof 
controlled  by  publicly  elected  and/or 
duly  appointed  public  officials 
exercising  sovereign  direction  and 
control  over  their  respective 
communities  or  programs.”  Also 
exempted  from  this  fee  are 
noncommercial  educational  FM  and 
full-service  television  broadcast  station 
licensees  seeking  to  make  major  changes 
in  the  facilities  of  their  existing  low 
power  television  or  television  translator 
stations  or  to  construct  new  low  power 
television  or  television  translator 
stations,  provided  those  stations  operate 
or  will  be  operated  on  a  noncommercial 
educational  basis.  A  licensee  or 
permittee  of  a  low  power  television  or 
television  translator  station,  which  is 
filing  a  major  change  application  and 
whi^  earlier  obtained  either  a  fee 
refund  because  of  a  NTIA  facilities  grant 
for  that  station  or  a  fee  waiver  because 
of  demonstrated  compliance  with  the 
eligibility  and  service  requirements  of 
section  73.621  of  the  Commission’s 
Rules,  is  similarly  exempt  from  payment 
of  the  $425.00  fee.  See  section  1.1112  of 
the  Commission’s  Rules.  To  avail  itself 
of  any  fee  exemption  an  applicant  must 
indicate  its  eligibility  by  checking  the 
most  appropriate  box  on  page  1  of  FCC 
Form  346  (February  1988  edition). 

Again,  the  FCC  Form  346  can  be 
obtained  by  calling  the  FCC  Forms 
Distribution  Center  at  Telephone  No. 
(202)  632-FORM. 

Filing  of  LPTV  windows  applications 
not  requiring  the  payment  of  a  fee  can 
be  made  either  by  mail  or  by  person,  at 
the  following  locations  only: 

If  mailed — Federal  Communications 

Commission,  Low  Power  Television 

Window  Filing,  room  222, 1919  M  Street 

NW.,  Washington,  DC  20554. 

If  hand-delivered — Federal  Communications 

Commission,  Secretary's  Office,  room  222, 

1919  M  Street  NW.,  Washington,  DC 

20554. 

Meiiled  applications  must  be  actually 
received  no  later  than  April  15, 1994. 
Hand-carried  or  couriered  applications 


can  be  delivered  daily  during  the  filing 
window  at  the  Secretary’s  Office  from  8 
a.m.  to  5:30  p.m.  Applications  tendered 
after  5:30  p.m.  on  Friday,  April  15, 
1994,  will  not  be  accepted. 

For  further  information  concerning 
the  filing  window,  contact  Keith  A. 
Larson  or  Molly  Fitzgerald,  Low  Power 
Television  Branch,  Mass  Media  Bureau 
at  Telephone  No.  (202)  632-3894. 

Attachment  I — Reference  Coordinates 
for  Areas  Not  Eligible  for  New  Station 
Applications  (Source  of  Coordinates: 
Section  76.53  of  FCC  Rules) 


Latitude  2 

Longitude  2 

New  York.  NY  .... 

40-45-06 

73-59-39 

Los  Angeles,  CA 

34-03-15 

116-14-28 

Chicago,  IL . 

41-62-28 

87-38-22 

Philadelphia.  PA  . 

39-66-68 

75-09-21 

San  Francisco, 

CA . 

37-46-39 

122-24-40 

Boston,  MA . 

42-21-24 

71-03-25 

Detroit,  Ml . 

42-19-48 

83-02-57 

Dallas,  TX  ’  . 

32-47-09 

96-47-37 

Ft  Worth,  TX1  ... 

32-44-55 

97-19-44 

Washington,  DC  . 

38-53-51 

77-00-33 

Houston,  TX  . 

29-45-26 

95-21-37 

Cleveland,  OH  .... 

41-29-51 

81-41-60 

Pittsburgh,  PA  .... 

40-26-19 

80-09-00 

Seattle,  WA  ^  . 

47-36-32 

122-20-12 

Tacoma,  WA’  _ 

47-14-69 

122-26-15 

Miami,  FL  . 

25-46-37 

80-11-32 

Atlanta,  GA . 

33-45-10 

84-23-37 

Minneapolis, 

MN’  . 

44-66-67 

93-15^3 

St.  Pad,  MN 1 . 

44-66-50 

93-05-11 

Tampa.  FL . 

27-56-58 

82-27-26 

St.  Petersburg, 

FL’  . 

27-46-18 

82-38-16 

Saint  Louis,  MO  . 

38-37-45 

90-12-22 

Denver,  CO . 

39-44-58 

104-69-22 

Sacramento,  CA  ’ 

38-34-67 

121-29-41 

Stockton,  CA  ’  .... 

37-67-30 

121-17-16 

Indianapolis,  IN  .. 

39-46-07 

86-09^6 

Hartford,  CT  ’  . 

41-46-12 

72-40-49 

New  Haven,  CT  ’ 

41-18-25 

72-55-30 

Portland,  OR  . 

45-31-06 

122-40-35 

Milwaukee,  Wl  .... 

43-02-19 

87-54-15 

Cincinnati,  OH  .... 

39-06-07 

84-30-35 

Kansas  City,  MO 

39-04-56 

94-35-20 

Charlotte,  NC  . 

35-13-44 

80-50-45 

Nashville,  TN . 

36-09-33 

86-46-55 

Columbus,  OH  .... 

39-57-47 

83-00-17 

New  Orleans.  LA 

29-56-63 

90-04-10 

•  City  is  part  of  a  hyphenated  television  mar¬ 
ket. 

2  Degrees-minutes-seconds. 


Attachment  11 

Directions  to  Three  Mellon  Bank  Center 

From  Greater  Pittsburgh  International 
Airport  and  Interstate  79 

Proceed  east  on  Parkway  (Interstate 
279)  towards  downtown  Pittsbiugh.  Go 
through  the  Fort  Pitt  timnels  and  across 
the  Fort  Pitt  Bridge.  Follow  signs  to 
Parkway  East  (Monroeville).  Travel 
approximately  V*  of  a  mile  to  the  Grant 
Street  Exit  (Exit  3).  Proceed  on  Grant 


Street  to  6th  Street.  Make  a  left  on  6th 
Street,  go  one  block,  make  another  left 
onto  William  Penn  Way.  The  street 
address  is  525  William  Penn  Way.  Enter 
building  at  designated  entrance  and 
follow  signs. 

From  Pennsylvania  Turnpike 
Take  Exit  6  (Monroeville)  to  Parkway 
(Interstate  376).  Go  west  on  Parkway  to 
the  Grant  Street  Exit  (Exit  3).  Proceed  on 
Grant  Street  to  6th  Street.  Make  a  left  on 
6th  Street,  go  one  block,  make  another 
left  onto  William  Penn  Way.  The  street 
address  is  525  William  Penn  Way.  Enter 
building  at  designated  entrance  and 
follow  signs. 

Parking 

Parking  is  available  in  several  parking 
garages  which  are  within  two  blocks  of 
Three  Mellon  Bank  Center.  Kaufrnan 
Department  Store  garage  is  located  on 
Smithfield  Street;  and  Mellon  Square 
Garage  is  on  6th  Avenue  (across  from 
the  Alcoa  Building).  There  is  also  a 
loading  area  located  behind  One  Mellon 
Bank  Center  on  Ross  Street. 

Federal  Communications  Commission. 

Keith  A.  Larson, 

Chief,  Low  Power  Television  Branch. 

(FR  Doc.  94-5387  Filed  3-8-94;  8:45  am] 
BILUNQ  CODE  6712-01-M 


FEDERAL  FINANCIAL  INSTITUTIONS 
EXAMINATION  COUNCIL 

Disclosure  of  Off-Balance-Sheet 
Derivatives 

AGENCY:  Federal  Financial  Institutions 
Examination  Council. 

ACTION:  Request  for  comment. 

SUMMARY:  The  Federal  Financial 
Institutions  Examination  Council 
(FFIEC)  is  proposing  to  revise  the 
information  reported  on  certain  off- 
balance-sheet  activities  in  the 
Consolidated  Reports  of  Conditions  and 
Income  (Call  Report).  Schedule  RC-L, 
“Off-Balance-Sheet  Items,”  would  be 
expanded  to  distinguish  between  the 
notional  (or  par)  value  data  for  futures, 
forwards,  written  options,  purchased 
options,  and  swaps,  for  commodity  and 
equity  products,  as  well  as  interest  rate 
and  foreign  exchange  contracts  as 
currently  required.  Written  and 
purchased  options  would  be  separated 
into  exchange-traded  and  over-the- 
counter  contracts.  All  banks  would  be 
required  to  report  these  data. 

m  Schedule  RC-L  banks,  with  greater 
than  $100  million  in  assets  would  also 
be  required  to  report  gross  positive  and 
negative  fair  values  for  interest  rate, 
foreign  exchange,  commodity,  and 
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equity  derivative  contracts.  These  fair 
vdue  data  would  be  reported  separately 
for  derivative  contracts  accoimt^  for  a 
on  a  mark-to-market  or  lower-of-cost-or- 
market  (LOCOM)  basis  and  for 
derivative  contracts  accotmted  for  on  an 
accrual  or  hedge  accounting  basis.  In 
addition,  banks  with  greater  than  $100 
million  in  assets  would  be  required  to 
report  a  single  net  current  credit 
exposure  (with  respect  to  legally 
enforceable  bilateral  netting  agreements) 
across  all  derivative  contracts  and 
counterparties. 

Also,  for  banks  with  greater  than  $100 
million  in  assets.  Schedule  RI,  "Income 
Statement,”  would  be  changed  for  the 
addition  of  three  memoranda  line  items. 
In  one  memoranda  item,  banks  would 
be  required  to  report  income  related  to 
off-balance-sheet  instruments  accounted 
for  on  a  mark-to-market  or  LXXXDM 
basis.  In  the  remaining  memoranda  line 
items,  banks  would  be  required  to  report 
the  impact  on  their  net  interest  income 
of  off-balance-sheet  instruments 
accoimteO  for  on  an  accrual  or  hedge 
accoimting  basis. 

Changes  to  Schedule  RC-L  would  be 
implemented  for  the  September  30, 

1994  Call  Report.  Changes  to  Schedule 
RI  would  be  implemented  for  the  March 
31, 1995  Call  Report. 

DATES:  Comments  must  be  received  by 
May  9, 1994. 

ADDRESSES:  Comments  should  be 
directed  to  Joe  M.  Cleaver,  Executive 
Secretary,  Federal  Financial  Institutions 
Examination  Council,  2100 
Pennsylvania  Avenue,  NW.,  suite  200, 
Washington,  DC  20037.  (Fax  number 
(202)  634-6556.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  Wong,  Capital  Markets  Specialist, 
Federal  Deposit  Insurance  Corporation 
(202)  898-7327;  Robert  F.  Storch,  Chief, 
Accounting  Section.  Division  of 
Supervision,  Federal  Deposit  Insurance 
Corporation  (202)  898-8906;  Gerald  A. 
Edwards,  Jr.,  Assistant  Director-Division 
of  Banking  Supervision  and  Regulation. 
Federal  Reserve  Board  (202)  452-2741; 
Charles  Holm,  Project  Manager,  Federal 
Reserve  Board  (202)  452-3502;  Mark 
Winer,  Director  of  Regulatory  and 
Statistical  Analysis,  Office  of  the 
Comptroller  of  the  Currency  (202)  874- 
5240;  Karen  Epps,  Professional 
Accoimting  Fellow,  Office  of  the 
Comptroller  of  the  Currency  (202)  874- 
5180. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  size  and  scope  of  banks’  activities 
in  off-bal€mce-sheet  derivatives  has 
grown  substantially  over  the  last  several 
years.  Off-balance-sheet  derivatives  can 
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give  rise  to  risks  and  rewards  that  may 
not  be  reflected  in  amoimts  recognized 
on  a  bank’s  balance  sheet.  Gener^ly, 
under  the  current  Call  Report 
requirements,  explicit  di^osures  about 
off-balance-sheet  derivative  financial 
instruments  by  all  banks  are  limited  to 
the  notional  (or  par)  values  of  all 
contracts  and  |x>sitive  replacement  costs 
of  contracts  subject  to  risk-based  capital 
requirements.  L^er  banks  will  shortly 
provide  certain  limited  additional 
disclosures  relatedto  off-balance-sheet 
derivatives.  The  banking  agencies 
believe  that  current  Call  Report 
requirements  for  off-balance-sheet 
contracts  need  to  be  improved  to 
provide  better  information  on  the  nature 
and  extent  of  these  activities  and  the 
risk  exposures  of  individual  banks  and 
the  banking  system. 

In  developing  these  proposed  changes 
to  the  Call  Report,  the  banking  agencies 
have  been  mindful  of  other  major 
reporting  changes  anticipated  in  the 
near  future.  For  example,  when  the 
revisions  to  risk-based  capital  standards 
for  the  measurement  of  interest  rate  risk 
mandated  by  section  305  of  the  Federal 
Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (FDICIA)  are 
implemented,  significant  changes  may 
be  required  to  the  Call  Report.  These 
changes  will  primarily  focus  on  the 
exposure  for  changes  in  a  bank’s 
economic  value  caused  by  changes  in 
interest  rates.  In  addition,  the  Basle 
Supervisors’  Committee  has  undertaken 
a  project  which  may  result  in  an  explicit 
capital  charge  for  market  risk  in  bank 
trading  activities  and  expanded 
reporting  of  derivative  maturities. 

Based  upon  these  possible  future 
chcmges,  the  banking  agencies  have 
focus^  the  disclosures  recommended 
below  on  items  that  are  not  addressed 
by  the  current  proposals  on  interest  rate 
and  market  risk.  Hence,  the  banking 
agencies  lielieve  that  any  future  changes 
to  off-balance-sheet  derivative  reporting 
caused  by  these  proposals  will 
supplement  rather  than  replace  the 
information  specified  below. 

In  addition,  the  banking  agencies  have 
noted  that  much  of  the  information 
requested  in  these  proposed  Call  Report 
changes  is  available  through  bank 
examinations.  However,  the  collection 
of  recommended  disclosures  in  the  Call 
Report  would  enhance  the  agencies’ 
ability  to  monitor  financial  derivatives 
activities  between  examinations. 
Disclosure  through  the  Call  Report 
would  also  enhance  the  agencies’  ability 
to  analyze  data  that  would  be  provided 
across  the  industry,  at  consistent  points 
in  time  and  in  a  consistent  manner. 
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Description  of  Proposed  Call  Report 
Changes  to  Schediile  RC-L 

Schedule  RC-L  of  the  Call  Report, 
"Off-Balance-Sheet  Items,”  contains 
information  about  bank  financial 
commitments  which,  for  accounting 
purposes,  may  not  be  reported  on  the 
balance  sheet.  Data  currently  reported  in 
items  1-10,  items  14  and  15  and  in  the 
Memoranda  section  of  Schedule  RC-L 
would  remain  the  same  under  this 
proposal.  'The  format  and  natiue  of  data 
reported  in  items  11-13  would  be 
changed  beginning  with  the  Call  Reports 
filed  for  September  30, 1994. 

Separate  line  items  would  be 
provided  for  the  reporting  of  gross 
notional  (or  par)  v^ues  of  outstanding 
futures,  forwards,  swaps,  exchange- 
traded  written  options,  exchange-traded 
purchased  options,  over-the-counter 
written  options,  and  over-the-counter 
purchased  options.  These  data  would  be 
reported  for  interest  rate,  foreign 
exchange,  commodity  and  equity 
contracts.  Although  the  format  of 
notional  (or  par)  value  reporting  on 
Schedule  RC-L  has  been  revised, 
disclosure  on  a  gross  basis  is  unchanged 
from  current  reporting  in  items  11-13 
and  all  banks  would  continue  to  report 
notional  (or  par)  value  data. 

Spot  foreign  exchange  contracts, 
which  are  now  reported  as  a  component 
of  item  11b,  "Commitments  to  puixdiase 
foreign  currencies  and  U.S.  dollar 
exchange,”  would  be  reported  in  a  new 
Schedule  RC-L  item  separate  firom  off- 
balance-sheet  derivative  contracts. 

Banks  writh  foreign  offices  or  writh 
total  assets  of  $100  million  or  more  that 
file  the  FFIEC  031,  032  and  033  report 
forms  would  be  required  to  report 
additional  information  about  ^ese  off- 
balance-sheet  derivative  contracts. 

Banks  would  report  the  gross  positive 
fair  values  and  gross  negative  fair  values 
of  interest  rate,  foreign  excheinge, 
commodity  and  equity  contracts  for  (i) 
contracts  account^  for  at  market  value 
or  LOCOM,  and  (ii)  contracts  accounted 
for  on  a  hedge  or  accrual  basis. 

Reporting  on  a  "gross  basis”  means  that 
no  netting  of  contracts  would  be 
permitted. 

Banks  that  file  the  FFIEC  031,  032  and 
033  ^report  forms  would  also  be  required 
to  report  a  single  net  current  credit 
expiosure,  with  respect  to  legally 
enforceable  bilateral  netting  agreements 
across  all  derivative  contracts  and 
counterparties.  The  amount  would  be  . 
derived  ^ough  an  analysis  performed 
on  an  individual  counterparty  basis. 
First,  the  bank  would  determine 
whether  a  legally  enforceable  bilateral 
netting  agreement  is  in  place.  If  such  an 
agreement  is  in  place,  the  fair  value  of 
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all  applicable  contracts  with  that 
counterp^urty  would  be  netted  to  a  single 
amount.  If  such  an  agreement  is  not  in 
place,  the  total  of  all  contracts  with  that 
counterparty  that  have  positive  fair 
values  would  be  determined.  The  bank 
would  then  report  the  sum  of  (i)  net 
positive  fair  values  associated  with 
counterparties  for  which  legally 
enforceable  bilateral  netting  agreements 
are  in  place  and  (ii)  the  positive  fair 
values  of  all  contracts  for  which  a 
legally  enforceable  bilateral  netting 
agreement  is  not  in  place. 

Consistent  with  cvurrent  risk-based 
capital  guidelines,  the  amount  of  the 
bank’s  single  net  current  credit  exposure 
would  exclude  foreign  exchange 
contracts  with  an  original  maturity  of  14 
calendar  days  or  less,  interest  rate  or 
foreign  exchange  contracts  that  are 
traded  on  an  exchange  requiring  the 
daily  cash  settlement  of  any  variations 
in  the  market  value  of  the  contracts,  and 
written  option  contracts. 

Description  of  Proposed  Call  Report 
Changes  to  Schedule  RI 

Banks  that  file  the  FFIEC  031,  032  and 
033  report  forms  currently  report 
income  (including  market  value  gains) 
from  off-balance-sheet  derivatives 
which  are  held  for  dealing  or  trading 
purposes  or  which  are  otherwise 
accoimted  for  at  market  or  LOCOM  in 
the  noninterest  income  category  of 
Schedule  RI,  “Income  Statement.”  Such 
amounts  are  primarily  reported  in  items 
5c  and  5f(2),  “Trading  gains  (losses)  and 
fees  fi-om  foreign  exchange  transactions” 
and  “All  other  noninterest  income,” 
respectively. 

It  is  proposed  that  a  new  Schedule  RI 
Memoranda  item  be  created  and 
captioned,  “Income  from  off-balance- 
sheet  derivative  instruments  accounted 
for  at  market  value  of  LOCOM.”  In  this 
memoranda  item,  banks  would  report 
the  sum  of  all  amounts  reported  in 
Schedule  RI  noninterest  income  and 
noninterest  expense  items  which  were 
recognized  from  off-balance-sheet 
derivative  transactions,  including 
market  value  gains  and  losses. 

In  addition,  for  banks  that  file  the 
FFIEC  031,  032  and  033  report  forms,  a 
change  is  proposed  to  capture  data 
regarding  the  amount  of  off-balance- 
sheet  derivative  income  and  expense 
included  in  net  interest  income.  Under 
current  practice,  many  banks  report 
periodic  net  settlements  for  many  swaps 
and  other  amounts  related  to  off- 
balance-sheet  instnunents  accounted  for 
on  the  hedge  or  accrual  basis  as 
components  of  the  interest  income  or 
interest  expense  Call  Report  line  items 
to  which  they  relate.  For  example,  if  a 
swap  is  intended  to  hedge  interest  rate 


risk  on  commercial  loans,  the  bank  may 
report  the  income  or  expense  associated 
with  new  settlement  accruals  on  that 
swap  in  the  income  statement  item  for 
“Interest  and  fee  income  on  commercial 
lojms”  in  Schedule  RI  of  the  Class 
Report.  The  FFIEC  is  not  proposing  to 
change  this  existing  reporting  practice. 

It  is  proposed  that  a  Schedule  RI 
Memoranda  item  be  created  and 
captioned,  “Impact  on  net  interest 
income  of  off-balance-sheet  activities.” 
Data  on  this  impact  would  then  be 
collected  in  two  subitems:  one  called, 
“Net  increase  (decrease)  to  interest 
income,”  and  another  called,  “Net 
(increase)  decrease  to  interest  expense.” 
In  the  first  memoranda  item,  banks 
would  report  the  net  sum  of  all  amounts 
reported  in  Schedule  RI  interest  income 
items  which  were  recognized  from  off- 
balance-sheet  derivative  transactions.  In 
the  second  memoranda  item,  banks 
would  report  the  net  siun  of  all  amounts 
reported  in  Schedule  RI  interest  expense 
items  which  were  recognized  from  off- 
balance-sheet  derivative  transactions. 

All  of  these  changes  to  Schedule  RI 
would  first  be  effective  in  Call  Reports 
filed  for  March  31, 1995. 

Accounting  for  Off-Balance-Sheet 
Derivative  Financial  Instnunents 

Several  of  the  reporting  changes 
proposed  to  Schedules  RC-L  and  RI 
distinguish  between  off-balance-sheet 
derivative  financial  instruments  that  are 
accounted  for  on  a  market  value  or 
LOCOM  basis  and  those  accounted  for 
on  a  hedge  or  accrual  basis.  This 
proposal  would  not  change  the 
accounting  methods  prescribed  in  the 
Call  Report  instructions  for  futures, 
forwards  and  standby  contracts.  The 
proposed  reporting  changes  collect 
supplemental  information  on  such 
contracts  in  accordance  with  the 
accounting  methodology  that  is  applied 
by  the  bank  of  Call  Report  purposes. 

Purpose  of  Additional  Data  Requested 
Notional  and  Par  Value  Data 

Notional  (or  par)  value  data  as 
currently  reported  in  Schedule  RC-L 
provide  valuable  information  regarding 
the  scope  and  volume  of  individual 
bank  and  banking  system  off-balance- 
sheet  derivative  activities.  However, 
notional  (or  par)  value  data  provide 
little  information  about  the  risks  to 
which  individual  banks  and  the  banking 
system  may  be  exposed. 

The  separate  reporting  proposed  for 
futures,  forwards  and  options 
distinguishes  between  exchange-traded 
and  over-the-counter  (OTC)  derivative 
transactions.  Information  about  the 
voliune  of  off-balance-sheet  derivative 


transactions  that  are  exchange-traded 
versus  OTC  will  provide  additional 
insight  as  to  credit,  liquidity  emd 
systemic  risk  exposures. 

Current  and  potential  credit  exposure 
can  be  of  greater  concern  for  OTC 
derivative  contracts,  because  futures 
and  options  exchanges  generally  limit 
the  performance  period  of  their 
contracts  to  one  day  through  daily  mark- 
to-market  and  cash  settlement  of 
positions  as  well  as  meugin  provisions. 

In  addition,  the  exchanges  (through 
their  clearing  members)  hold  collateral 
in  an  amount  approximately  equal  to 
the  potential  one-day  change  in  the 
value  of  the  contract  at  the  beginning  of 
each  trading  day.  Therefore,  exchange- 
traded  contracts  generally  contain 
relatively  little  credit  exposure. 

However,  there  is  not  a  perfect 
distinction  between  counterparty  credit 
exposure  on  exchange-traded  and  OTC 
contracts.  Contracts  traded  on  foreign 
exchanges  may  be  subject  to  less 
restrictive  margin  or  collateral 
requirements  than  those  traded  on  U.S. 
exchanges.  Further,  in  today’s 
marketplace,  many  OTC  contracts  have 
collateral  and  margin  requirements. 
Although  these  distinctions  have 
limitations,  the  banking  agencies  believe 
these  data  may  provide  some  additional 
information  on  counterparty  credit  risk. 
In  conjunction  with  the  additional  fair 
value  and  net  counterparty  credit 
exposure  data  discussed  below,  this 
information  will  enhance  supervisory 
understanding  of  off-balance-sheet 
derivative  credit  risk  in  individual 
banks  and  across  the  banking  system. 

Information  breakouts  between 
exchange-traded  and  OTC  derivatives 
would  also  enhance  supervisory 
understanding  of  a  bank’s  liquidity  risk. 
Though  both  exchange  and  OTC 
markets  contain  liquid  and  illiquid 
contracts,  exchange-traded  contracts  are 
generally  considered  to  be  more  liquid. 
Given  the  margin  requirement  for 
exchange-traded  contracts  and  the 
potential  liquidity  constraints  that  could 
occur  from  large  positions  in  these 
instruments,  this  information  would 
also  enhance  the  supervisory 
understanding  of  banks’  funding  risk. 

Systemic  risk  is  the  risk  that  failure  or 
default  by  a  market  participant  or  group 
of  participants  will  cause  more 
widespread  disruption  throughout  the 
financial  markets.  A  key  to  the 
assessment  of  systemic  risk  is  the 
identification  of  the  exposure  of 
individual  banks  to  specific  markets. 
Therefore,  the  notional  (or  par)  values  of 
exchange-traded  and  OTC  positions  by 
type  would  enhance  supervisory 
understanding  of  an  institution’s 
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exposures  to  systemic  problems  that 
might  develop  in  a  particular  market. 

The  banking  agencies  believe  that 
notional  (or  par)  value  data  on 
exchange-traded  and  OTC  contracts  are 
readily  available  in  conjunction  with 
the  bank’s  day-to-day  management  of 
derivative  activities.  'This  information 
will  assist  the  banking  agencies  in 
identifying  for  follow-up  action  those 
banks  that  have  significantly  expanded 
their  off-balance-sheet  activities, 
focused  their  off-balance-sheet  activities 
in  a  new  direction,  or  have  entered  into 
derivatives  activities  that  might 
otherwise  adversely  impact  die  capital 
and  liquidity  of  that  institution. 

Fair  Value  Data 

As  discu.>sed  above,  notional  (or  par) 

\  alue  data  currently  collected  provide 
insight  as  to  the  nature  and  extent  of  off- 
balance-sheet  derivative  activities  for 
both  individual  banks  and  across  the 
banking  system.  Off-bedance-sheet 
derivative  &ir  values  would  provide 
valuable  data  for  aggregate  banking 
system  and  individual  bank  comparison 
as  to  credit  risk  exposures  and  future 
cash  flow  and  income  exposures,  which 
may  not  be  reflected  on  the  balance 
sheet. 

In  conjimction  with  the  notional  (or 
par)  value  data  summarized  above, 
positive  fair  value  data,  in  combination 
with  the  negative  fair  value  data,  would 
enhance  insight  regarding  the  bank’s 
exposures  to  systemic  problems  that 
might  develop  in  a  particular  market. 

Fair  value  data  provide  insight  as  to 
the  credit  exposure  and  credit  provided 
by  the  bank  to  the  marketplace  and 
therefore  is  also  an  indicator  of  the 
bank’s  current  vulnerability  to  potential 
problems  in  the  derivative  markets.  For 
credit  risk  piuposes,  the  gross  positive 
fair  value  represents  the  maximum 
losses  a  bank  could  incur  if  all  of  its 
counterparties  defaulted  and  there  was 
no  netting  of  contracts  or  imderlying 
collateral.  This  is  similar  to  the  carrying 
value  of  a  bank’s  loans  which  represents 
the  maximum  loss  the  bank  could  incur 
on  its  loan  portfolio  if  all  counterparties 
(borrowers)  defaulted  and  the  loans 
were  not  collateralized.  Such 
information  is  especially  valuable  to 
supervisors  when  a  bank  is  in  danger  of 
failure.  In  addition,  negative  fair  value 
data  provide  information  about  the 
market’s  exposure  to  that  bank. 

Gross  positive  and  negative  fair  value 
data  highlight  capital  exposures  arising 
fi'om  off-balance-sheet  derivative 
activities  for  contracts  accounted  for  on 
a  hedge  or  accrual  basis.  For  these 
contracts,  fair  values  would  provide 
better  information  than  currently  is 
reported  on  deferred  or  otherwise 


unrecognized  gins  and  losses  in  bank’s 
balance  sheet.  These  amounts  reflect 
future  contributions  to  or  demand  on 
the  bank’s  capital.  This  information  will 
assist  the  baiddng  agencies  in 
identifying  for  follow-up  action  those 
banks  that  have  significantly  expanded 
their  off-balance-sheet  activities, 
focused  their  off-balance-sheet  activities 
in  a  new  direction,  or  have  entered  into 
derivatives  activities  which  might 
otherwise  significantly  impact  the 
capital  of  that  institution. 

Banks  with  assets  greater  than  $150 
million  are  currently  required  to 
disclose  data  regarding  the  fair  value  of 
their  off-balance  contracts  vmder 
Statement  of  Financial  Accounting 
Standards  No.  107,  “Disclosures  about 
Fair  Value  of  Financial  Instruments” 
(SFAS  107).  Under  the  FDIC’s 
regulations  implementing  Section  36  of 
the  Federal  Deposit  Insurance  Act,  as 
added  by  Section  112  of  FDIC3A, 
insured  depository  institutions  with 
assets  greater  than  $500  million  are 
required  to  file  aimual  audited  financial 
statements  contcuning  the  SFAS  107  fair 
value  disclosures  with  the  banking 
agencies.  However,  this  audited 
financial  statement  requirement  may  be 
satisfied  for  subsidiaries  of  holding 
companies  through  audited  financial 
statements  of  the  consolidated  holding 
company.  Thus,  data  in  those 
consolidated  financial  statements  would 
not  be  available,  for  supervisory 
purposes,  on  an  individual  bank  basis. 

In  addition,  the  methods  used  to 
calculate  or  siunmarize  the  SFAS  107 
disclosures  may  not  be  consistent  fi'om 
one  institution  to  the  next. 

For  institutions  subject  to  SFAS  107, 
fair  value  data  are  expected  to  be  readily 
available.  In  addition,  the  banking 
agencies  believe  these  data  to  be  readily 
available  for  use  by  banks  in  the  day-to- 
day  management  of  their  derivatives 
activities. 

Net  Credit  Exposure  Data 

The  use  of  legally  enforceable 
bilateral  netting  agreements  which 
provide  protection  in  case  of  bankruptcy 
may  significantly  reduce  the  credit  risk 
exposure  of  bank’s  derivative  positions. 
Most  large  banks  compute  such  netted 
exposures  for  internal  credit  risk 
management  purposes.  These  data 
would  be  collected  in  anticipation  of  a 
possible  change  in  the  netting  rules  for 
risk-based  capital  purposes.  In  addition, 
this  information  will  provide  a  more 
accnirate  estimate  of  the  credit  exposure 
from  off-balance-sheet  derivative 
contracts. 


Income  Statement  Data 

Current  income  statement  reporting 
practices  for  off-balance-sheet 
derivatives  make  it  difficult  to  perform 
meaningful  analyses  of  such 
instruments.  Analyses  cannot  be 
performed  because  the  income 
statement  data  for  derivatives  are 
combined  with  other,  often  unrelated 
eimounts.  'The  memorandum  disclosures 
proposed  for  off-balance-sheet 
derivative  income  statement  data  would 
provide  supervisory  insight  as  to  the 
nature  of  such  activities  and  about 
exposures  to  a  bank’s  capital. 

Reporting  the  income  data  related  to 
off-balance-sheet  derivative  contracts 
accounted  for  on  a  mark-to-market  or 
LOCOM  basis  in  a  separate  memoranda 
item  would  provide  an  indication  of  the 
earnings  contribution  of  such  activities 
in  relation  to  other  trading  activities.  In 
addition,  with  the  reporting  of  net 
interest  income  amounts  in  separate 
memorandum  items,  the  banking 
agencies  will  learn  the  impact  of  such 
amounts  on  the  net  interest  margin. 
When  monitoring  such  data  on  a  period- 
to-period  basis  in  comparison  to 
changes  in  market  rates,  these  would 
provide  supervisory  insight  as  to  the 
nature,  extent  and  effectiveness  of  off- 
balance-sheet  derivatives  used  for  risk 
management. 

Information  reported  in  certain  of  the 
proposed  memoranda  items  would 
provide  supervisory  insight  regarding 
the  components  and  variability  of  a» 
bank’s  net  interest  margin.  Monitoring 
these  data  over  time  would  provide 
better  information  on  the  sensitivity  of 
a  bank’s  net  interest  margin  to  market 
rate  changes  and  whether  off-balance- 
sheet  activities  have  increased, 
decreased  or  stabilized  the  bank’s 
earnings. 

Request  for  Comment 

The  FFIEC  is  requesting  comment  on 
all  aspects  of  the  proposed  revised 
reporting  requirements  for  off-balance- 
sheet  derivative  contracts,  especially  the 
availability  of  information,  cost  and 
time  required  to  implement  these 
changes.  In  particular,  the  FFIEC  solicits 
comments  on  the  following: 

The  FFIEC  specifically  requests 
comment  on  the  availability  of  notional 
(or  par)  value  data  separated  between 
exchange-traded  and  OTC  contracts,  the 
availability,  on  em  individual  bank 
basis,  of  fair  value  data  separated 
between  off-balance-sheet  contracts 
accounted  for  at  market  value  or 
LOCOM  and  contracts  accounted  for  on 
a  hedge  or  accrual  basis,  and  the 
avail^ility  of  net  coimterparty  credit 
exposure  data.  The  FFIEC  requests 
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comment  on  the  feasibility  of  providing 
such  data  for  the  September  30, 1994 
Call  Report.  If  the  proposed  elective 
data  for  this  reporting  is  not  feasible, 
please  comment  on  how  soon  thereafter 
such  data  would  be  available. 

In  addition,  the  FFIEC  requests 
information  about  the  specific 
methodologies  used  by  banks  to 
determine  fair  values  of  the  various 
types  of  off-balance-sheet  contracts.  To 
the  extent  such  information  is  available 
in  annual  financial  statement 
disclosures  made  under  SFAS  107, 
please  provide  a  copy  of  such 
disclosiures. 

The  FFIEC  specifically  requests 
comment  on  the  availability  of  the 
amounts  of  off-balance-sheet  derivative 
income  and  expense  associated  with 
contracts  accounted  for  at  market  value 
or  LOCOM  and  of  the  amounts  of  off- 
balance-sheet  derivative  income  and 
expense  included  in  net  interest 
income.  The  FFIEC  requests  comment 
on  the  feasibility  of  providing  such  data 
for  the  March  31, 1995  Call  Report.  If 
the  proposed  effective  date  for  this 
reporting  is  not  feasible,  please 
comment  on  how  soon  thereafter  such 
data  would  be  available. 

The  FFIEC  is  proposing  to  collect 
information  on  income  from  two  broad 
categories  of  derivatives.  The  first 
category  involves  income  from 
derivatives  that  are  accounted  for  on  a 
mark-to-market  or  LOCOM  basis.  The 
second  category  involves  income  from 


derivatives  that  are  accounted  for  on  the 
hedge  or  accrual  basis.  Should  the 
income  and  expense  associated  with 
derivatives  that  hedge  a  balance  sheet 
position  that  is  accoimted  for  at  market 
value  or  LOCOM  be  reported  in  the  first 
category  or  the  second  category? 

The  FFIEC  seeks  comment  on  whether 
information  should  be  obtained  on  the 
separate  financial  results  of  off-balance- 
sheet  derivative  transactions  which 
impact  equity  capital  accoimts  rather 
than  the  income  statement.  Please 
provide  information  about  the  nature 
and  extent  of  such  activities  in  banks. 

The  FFIEC  also  invites  comment  on 
the  use  of  $100  million  in  total  assets  as 
the  size  threshold  for  requiring  banks  to 
provide  the  proposed  fair  value,  net 
counterparty  credit  risk  and  income 
statement  data  in  the  Call  Report.  The 
FFIEC  has  considered  combining  the 
asset  size  criterion  together  with  a 
threshold  considering  the  notional  (or 
par)  value  of  the  bank’s  outstanding  off- 
balance-sheet  contracts.  Such  combined 
reporting  criteria  would  focus  on  the 
bank’s  off-balance-sheet  risk  exposure. 
The  FFIEC  requests  comment  on  what 
amounts  should  be  used  in  such  a 
combined  threshold. 

Interagency  Policy  Statement  on 
Changes  in  Regulatory  Reporting 
Requirements 

In  May  1992,  the  FFIEC  adopted  a 
pohcy  calling  upon  the  agencies  to 
announce  prior  to  the  end  of  each  year 
all  reporting  changes  that  will  take 


effect  in  the  following  year.  Exceptions 
can  be  made  to  this  policy  when  a 
majority  of  the  members  of  the  FFIEC 
determines  that  reporting  changes  are 
necessary  for  safety  and  soimdness 
reasons.  The  FFIEC  has  determined  that 
the  proposed  changes  to  Schedule  RC- 
L,  which  would  take  effect  as  of 
September  30, 1994,  are  needed  on 
safety  emd  soundness  grounds  as 
indicated  in  the  preceding  discussion 
on  the  purpose  of  the  additional  data. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511), 
the  current  Reports  of  Condition  and 
Income  required  of  all  insured 
commercial  banks  and  FDIC-supervised 
savings  banks  have  been  submitted  to, 
and  approved  by,  the  U.S.  Office  of 
Management  and  Budget  (OMB).  (0MB 
Control  Numbers:  for  FDIC,  3064-0052; 
for  FRB,  7100-0036;  and  for  OCC,  1557- 
0081.)  The  final  version  of  the  proposed 
changes  that  are  the  subject  of  this 
request  for  comment,  which  will  be 
developed  after  consideration  of  the 
comments  received,  will  be  submitted 
by  each  agency  to  OMB  for  its  review. 

The  proposed  changes  to  the  Call 
Report  are  illustrated  as  follows: 

Dated:  March  3, 1994. 

Joe  M.  Cleaver, 

Executive  Secretary,  Federal  Financial 
Institutions  Examination  Council. 
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PROPOSED  AMENDMENTS  TO  CALL  REPORT  DERIVATIVES  DISCLOSURES 


Amendments  to  Schedule  RC*L 


Bmiu-out  equity  and 
•thcr  commoditv  contracts 


Brrsk.out 

Eicksngc- 

Traded 

andOTC  *  Gross  Amounts  (e.g.  notional  amounts) 


a.  Futures 


b.  Forwards 


c.  Exchange  Traded  Options 


i)  Written 


ii)  Purchased 


d.  OTC  Traded  Options 


i)  Written 


ii)  Purchased 


e.  Swaps 


Greater 

il„„  Contracts  Reported  on  MTM  or 
$100  M  !  LOCOM  Basis: 

T.  Gross  Positive 
Fair  Value 


ross  Megative 
Fair  Value 


TYPE  OF  OFF-BALANCE-SHEET  INSTRUMENT 

Interest  I  Foreign  Equity  i  Other 

Rate  I  Exchange  I  Derivative  I  Commodity 

Contracts  Contracts  **  i  Contracts  Comracts 


Net  Credit  Exposure  (reflecting  legally  enforceable  bilateral  netting  agreements) 


Amendments  to  Schedule  RI  Memoranda 


Income  from  off-balance-sheet  instruments  accounted  for  at  MTM  or  LOCOM 


Impact  on  net  interest  income  of  off-balance-sheet  activities: 

a.  Net  iiKrease  (decrease)  to  interest  income . 

b.  Net  (ItKrease)  decrease  to  interest  expense . . 


**  Spot  foreign  exchange  is  to  be  collected  as  a  separate  off-balance-sheet  item. 


IFR  Doc  94-5378  Filed  3-8-94;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Appiicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  fi-eight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46CFR510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission. 
Washington,  DC  20573. 

Serv  Pak  International,  Inc.,  1331  Royal  Lane, 
Dallas,  TX  75261,  Officers:  Roland  Sue 
Whelpley,  President/Treasurer.  Sharon 
Ellershaw,  Executive  Vice  President, 
Marsha  K.  West,  Secretary. 

Suanna  Widjaja  Rossi  &  Robert  William 
Rossi,  dba  Neptune  Forwarding  Ck).,  1713 
Vickers  Circle,  Decatur,  GA  30030, 
(partnership). 

CFT  Cargo,  Incorporated,  6621  NW  8th  Ave., 
Miami,  FL  33166,  Officers:  Luis  N.  Erase, 
President,  Martin  Elena  Eraso,  Vice 
President. 

Gallagher  Transfer  &  Storage  Co.,  Inc.,  2401 
Elvsian  Fields  Ave.,  New  Orleans,  LA 
70117,  Officers:  Robert  S.  Maloney, 
President/Stockholder. 

Friendly  Forwarding  Services.  Inc.,  2789 
NW.  82nd  Ave.,  Miami,  FL  33122,  Officers: 
Juan  Carlos  Esquivel,  President,  Robert 
Esquivel,  Vice  President.  Jesus  E.  Esquivel. 
General  Manager. 

Phoenix  International  Business  Logistics, 

Inc.,  3620  Shoreline  Drive,  Portsmouth.  VA 
23703,  Officers:  Margaret  A.  Walker. 
President. 

By  the  Federal  Maritime  Commission. 
Dated:  March  3, 1994. 

Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  94-5383  Filed  3-8-94;  8:45  am) 
BtLUNG  CODE  673<M>1-M 


FEDERAL  RESERVE  SYSTEM 

CBT  Corporation;  Formation  of, 
Acquisition  by,  and  Merger  of  Bank 
Hoiding  Companies;  and  Acquisition 
of  Nonbanking  Companies 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board’s 
Regulation  Y  (12  CFR  225.14)  for  the 
Board’s  approval  imder  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  appli^  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board’s  approval 
under  section  4(c)(8)  of  the  Bank 


Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  appUcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
roval  of  the  proposal, 
omments  regaraing  this  appUcation 
must  be  received  at  the  Reserve  Bank  or 
the  offices  of  the  Board  of  Governors  not 
later  than  April  1, 1994. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  CBT  Corporation.  Paducah, 
Kentucky;  to  merge  with,  or  in  the 
alternative,  to  acquire  at  least  19.9 
percent  of  BMC  Bankcorp,  Inc.,  Benton. 
Kentucky,  and  thereby  indirectly 
acquire  Bank  of  Marshall  County, 
Benton,  Kentucky,  and  Graves  Coimty 
Bank,  Inc.,  Wingo,  Kentucky. 

In  connection  with  the  application. 
Applicant  has  also  applied  to  acquire 
United  Commonwealth  Bank,  FSB, 
Murray,  Kentucky,  and  thereby  engage 
in  operating  a  savings  association, 
pursuant  to  §  225.25(b)(9)  of  the  Board’s 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Re^rve 
System,  March  3, 1994. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  94-5388  Filed  3-8-94;  8:45  am) 
BILLING  CODE  621 0411 -F 


Community  Baneshares,  Inc.;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  Usted  in  this  notice  has 
filed  an  application  imder  §  225.23(a)(1) 
of  the  Board’s  Regulation  Y  (12  CFR 
225.23(a)(1))  for  Ae  Board’s  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
baling  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  pubhc,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  appUcation 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  28, 

1994. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

I.  Community  Baneshares,  Inc.,  North 
VVilkesboro,  North  Carolina;  to  engage 
de  novo  through  its  subsidiary. 
Community  Mortgage  Corporation  of 
North  Carolina,  Statesville,  North 
Carolina,  in  originating,  holding, 
servicing  and  brokering  mortgage  loans 
under  a  variety  of  plans  through  a  joint 
venture  pursuant  to  §  225.25(b)(1)  of  the 
Board’s  Regulation  Y. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  March  1, 1994. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  94-5389  Filed  3-8-94;  8:45  am) 
BILUNQ  CODE  6210-01-F 

Corestates  Financial  Corp.,  et  al.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (0 
of  the  Board’s  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board’s 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Eacn  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  April  1, 1994. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia.  Pennsylvania  19105: 

1.  Corestates  Financial  Corp., 
Philadelphia,  Pennsylvania:  to  acquire 
Rittenhouse  Financial  Services,  Inc., 


Radnor,  Pennsylvania,  and  thereby 
engage  in  providing  investment  advice 
to  any  other  person  pursuant  to  § 
225.25(b)(4)  of  the  Board’s  Regulation  Y. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Union  Planters  Corporation, 
Memphis,  Tennessee;  to  acquire 
BancFirst  Corporation,  Decatur, 
Alabama,  and  BancFirst,  Decatur, 
Alabama,  and  thereby  engage  in 
operating  a  federally-chartered  savings 
bank  and  engage  in  only  those  activities 
permitted  pursuant  to  §  225.25(b)(9); 
and  in  the  sale  and  issuance  of  credit 
life  insurance  in  connection  with  loans 
and  extensions  of  credit  made  by  the 
thrift  pursuant  to  §  225.25(b)(8)(i)  of  the 
Board’s  Regulation  Y.  These  activities 
will  be  conducted  in  the  State  of 
Alabama. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  3, 1994. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  94-5390  Filed  3-8-94;  8:45  am] 
BILUNQ  CODE  6210-01-F 

Van  A.  Dukeman,  et  al;  Change  in  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
94-2306)  published  on  page  4923  of  the 
issue  for  Wednesday,  February  2, 1994. 

Under  the  Federal  Reserve  Bank  of 
Chicago  heading,  the  entry  for  Van  A. 
Dukeman  is  revised  to  read  as  follows: 

2.  Van  A.  Dukeman,  David  J.  Downey, 
George  T.  Shapland-,  and  Gregory  B. 
Lykins,  all  of  Champaign,  Illinois;  to 
acquire,  as  a  group  33.19  percent  of  the 
voting  shares  of  Banklllinois,  Financial 
Co.,  Champaign,  Illinois,  and  thereby 
indirectly  acquire  Bank  of  Illinois  in 
Champaign,  Illinois. 

In  addition,  Messrs.  Downey, 
Shapland,  Lykins,  and  Dukeman,  have 
entered  into  an  agreement  with  Mr. 
August  C.  Meyer,  Jr.,  who  owns  or 
controls  in  various  capacities  50.04 
percent  of  Banklllinois,  which 
agreement  will  govern,  among  other 
things,  the  voting  and  disposition  of  all 
of  the  shares  of  Banklllinois  stock 
owned  by  the  parties  to  the  agreement 
for  a  period  of  up  to  ten  years. 

Comments  on  this  application  must 
be  received  by  March  23, 1994. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  3, 1994. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  94-5391  Filed  3-8-94;  8:45  am) 
BILUNQ  CODE  621IM)1-M 


Fleet  Financial  Group,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board’s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board’s  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  April  1, 
1994. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

2.  Fleet  Financial  Group,  Inc., 
Providence,  Rhode  Island;  to  merge  with 
Sterling  Bancshares  Corporation, 
Waltham,  Massachusetts,  and  thereby 
indirectly  acquire  Sterling  Bank, 
Waltham,  Massachusetts. 

B.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

2.  Corestates  Financial  Corp., 
Philadelphia,  Pennsylvania;  to  merge 
with  Independence  Bancorp,  Inc., 
Perkasie,  Pennsylvania,  and  thereby 
indirectly  acquire  Bucks  County  Bank 
and  Trust  Company,  Perkasie, 
Pennsylvania:  Cheltenham  Bank, 
Cheltenham,  Pennsylvania;  Lhhigh 
Valley  Bank,  Bethlehem,  Pennsylvania; 
and  Third  National  Bank  and  Trust 
Company  of  Scranton,  Scranton, 
Pennsylvania. 

C.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

2.  Marquette  National  Corporation, 
Chicago,  Illinois;  to  acquire  100  percent 
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of  the  voting  shares  of  Orland  State 
Bank,  Orland  Park,  Illinois. 

D.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166; 

1.  AMBANC,  Inc.,  Vincennes,  Indiana; 
to  acquire  100  percent  of  the  voting 
shares  of  Lincolnland  Bancshares,  Inc., 
Casey,  Illinois,  and  thereby  indirectly 
acquire  The  Bank  of  Casey,  Casey, 
Illinois. 

E.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Payne  County  Bank  Employee 
Stock  Ownership  Plan,  Perkins, 
Oklahoma;  to  b^ome  a  bank  holding 
company  by  acquiring  50.1  percent  of 
the  voting  shares  of  Payne  County 
Bancshares,  Inc.,  Perkins,  Oklahoma 
and  thereby  indirectly  acquire  The 
Payne  Coxmty  Bank,  Perkins,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  3, 1994. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  94-5392  Filed  3-8-94;  8:45  am] 
BILLING  COO€  6210-01-F 


Matthew  and  Bennett  Lindenbaum,  et 
al.;  Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notihcants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company,  'The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  March  29, 1994. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1 .  Matthew  and  Bennett  Lindenbaum, 
trustees  for  1994  Garden  State  Trust ,  to 
acquire  up  to  24.9  percent  of  Garden 
State  Bancshares,  Inc.,  Jackson,  New 
Jersey,  and  thereby  indirectly  acquire 
Garden  State  Bank,  Jackson,  New  Jersey. 

B.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 


East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Batrus  S’  Co.,  as  nominee  of  P. 
Dunmire  trust,  to  retain  39.80  percent; 
Batrus  &  Co.,  as  nominee  of  S.E. 

Dunmire  trust,  to  retain  10  percent;  Paul 
L.  Dunmire,  deceased,  as  trustee  for 
Philip  L.  Dunmire,  pursuant  to  Uniform 
Gifts  to  Minors  Act,  to  retain  0.20 
percent;  Philip  L.  Dunmire,  to  retain 
0.25  percent;  C.  Edward  and  Nancy 
Dunmire,  to  retain  0.25  percent  of  the 
voting  shares  of  Peoples  Financial 
Corp.,  Inc.,  Ford  City,  Pennsylvania,  and 
thereby  indirectly  acquire  Peoples  Bank 
of  Pennsylvania,  Ford  City, 

Pennsylvania;  New  Bethlehem  Bank, 

New  Bethlehem,  Pennsylvania; 
Merchants  National  Bank  of  Kittaning, 
Kittaning,  Pennsylvania. 

C.  Fe^ral  Reserve  Bank  of  Atlanta, 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Floyd  F.  and  Helen  L.  Porter, 
Trustees  of  Tennessee  Classics  P.S.,  Inc., 
Gallatin,  Termessee,  to  each  acquire  at 
least  10  percent  of  the  voting  shares  of 
Independent  Bankshares  Corporation, 
Gallatin,  Tennessee,  and  thereby 
indirectly  acquire  First  Independent 
Bank,  Gallatin,  Tennessee. 

Board  of  Governors  of  the  Federal  Reserve  ^ 
System,  March  3, 1994. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  94-5393  Filed  3-8-94;  8:45  am) 
BILLING  CODE  e210-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  For  Children  and 
Families 

Agency  Information  Collection  Under 
OMB  Review 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  The  Head  Start  Bureau  of 
the  Administration  for  Children  and 
Families  (ACF)  is  requesting  clearance 
from  the  Office  of  Management  and 
Budget  (OMB)  for  instruments  to  be 
used  to  conduct  a  national  descriptive 
study  of  the  characteristics  of  families 
served  by  Head  Start  Migrant  Programs. 
This  study  will  provide  essential 
descriptive  data  on  the  characteristics  of 
the  families  presently  being  served  by 
Migrant  Head  Start  Programs:  the 
availability  and  coordination  of  services 
related  to  serving  Head  Start  migrant 
families;  and  a  national  estimate  of  the 
number  of  children  of  migrant 
farmworkers  who  are  eligible  for  Head 
Start  services. 


ADDRESSES:  Copies  of  the  information 
collection  may  be  obtained  from  Edward 
E.  Saimders  of  the  Office  of  Information 
Systems  Management,  ACF,  by  calling 
(202)  205-7921. 

Written  comments  and  questions 
regarding  this  information  collection 
should  be  sent  directly  to:  Laura  Oliven, 
OMB  Desk  Officer  for  ACF,  OMB 
Reports  Management  Branch,  room 
3002,  725  17th  Street,  NW.,  Washington, 
DC  20503,  (202)  395-7316. 

Information  on  Document 

Title:  Descriptive  Study  of  the 
Characteristics  of  Families  Served  by 
Head  Start  Migrant  Programs. 

OMB  No.:  New  request. 

Description:  The  Migrant  Head  Start 
Program  currently  funds  26  programs  in 
18  States  and  serves  a  unique 
population  which  requires  a  service 
delivery  system  different  in  some 
respects  from  that  utilized  by  regular 
Head  Start  programs.  In  addition  to 
poverty  and  seasonal  employment, 
migrant  families  often  lack  education, 
adequate  housing,  transportation,  health 
care,  child  and  family  services  and 
social,  nutritional  and  legal  services. 
Within  this  unique  context,  and  keeping 
the  mobility  factor  in  mind.  Migrant 
Head  Start  grantees  have  developed 
creative  program  designs  (full-day 
center  based,  home-based,  and  family 
day  care)  and  diverse  service  delivery 
models  to  meet  the  multiple  needs  of 
low-income  migrant  families. 

This  descriptive  study  is  intended  to: 
(1)  Provide  information  on  the 
characteristics  of  the  families  presently 
being  served  by  Migrant  Head  Start 
programs;  (2)  document  availability  and 
coordination  of  services  related  to 
serving  Head  Start  migrant  families;  and 
(3)  provide  a  national  estimate  of  the 
number  of  children  of  migrant 
farmworkers  who  are  eligible  for  Head 
Start  services.  The  information  will  be 
used  by  the  Administration  on  Children, 
Youth  and  Families  to  determine 
program  policies  as  the  Head  Start 
Program  continues  to  expand. 

Annual  Number  of  Respondents:  1419- 

1461 

Frequency:  1.00 

Average  Burden  Hours  Per  Response: 

0.75-3 

Total  Burden  Hours:  1559-1590.5. 

Dated:  February  25, 1994. 

Larry  Guerrero, 

Deputy  Director,  Office  of  Information 
Systems  Management. 

(FR  Doc.  94-5324  Filed  3-3-94;  8:45  am| 
BILUNG  CODE  4184-01-M 
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Administration  for  Children  and 
Families 

Agency  Information  Collection  Under 
0MB  Review 

Under  the  provisions  of  the  Federal 
Paperwork.  Reduction  Act  (44  U.S.C. 
chapter  35),  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  for  approval  of  an 
extension  of  currently  approved 
information  collection  titled: 
“Application  for  Fiscal  Year  1994  Fimds 
for  Family  Preservation  and  Family 
Support  Unices. “  This  request  was 
approved  on  an  emergency  basis  under 
OMB  Control  Number  0980-0258  for 
use  through  April  18, 1994. 

ADDRESSES:  Copies  of  the  information 
collection  request  may  be  obtained  from 
Edward  E.  Saunders,  of  the  Office  of 
Information  Systems  Management,  ACF, 
by  calling  (202)  205-7921. 

Written  comments  and  questions 
regarding  the  requested  approval  for 
information  collection  should  be  sent 
directly  to:  Laura  Oliven,  OMB  Desk 
Officer  for  ACF,  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building.  Room  3002,  725  17th 
Street,  NW.,  Washington,  DC  20503, 
(202)  395-7316. 

Information  on  Document 

Title:  Applicaton  for  FY  1994  Funds 
for  Family  Preservation  and  Family 
Support  Services. 

OMB  No.:  0980-0258. 

Description:  New  legislation  in  the 
Omnibus  Budget  Reconciliation  Act 
(OBRA)  of  1993  authorizes  entitlement 
funding  to  States  and  certain  Indian 
Tribes  and  Tribal  organizatkms  for 
family  preservation  and  family  support 
services.  One  major  purpose  of  family 
preservation  services  is  to  help  alleviate 
family  crises  that  otherwise  might  lead 
to  the  foster  care  placement  of  children, 
e.g.,  intensive  in-home  services,  respite 
care,  and  services  for  adoptive  parents. 
One  major  purpose  of  fomily  support 
services  is  to  provide  preventive 
services  to  families  to  help  alleviate 
stress  (e.g.,  to  prevent  child  abuse), 
increase  parents’  child-rearing  abilities 
and  parenting  skills,  and  assist  families 
to  use  other  available  community 
resources. 

Annual  Number  of  Respondents:  92 

Annual  Frequency:  1 

Average  Burden  Hours  Per  Response: 

144 

Total  Burden  Hours:  13,248 


Dated:  February  25, 1994. 

Larry  Guerrero, 

Deputy  Director.  Office  of  Inf ormation 
Systems  Management 
[FR  Doc.  94-5323  Filed  3-8-94;  «:45  am) 
BILUMO  OOOE  4184-01-M 


Food  and  Drug  Admin  isfration 

[Docket  No.  88D-0C»71 

Manufacture  of  In  Vitro  Diagnostic 
Products;  Current  Good  Manufacturing 
Practice  Finai  Guideline;  Availability; 
Extension  of  Comment  Period 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice:  extension  of  comment 
period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
April  11, 1994,  the  comment  period  on 
a  final  guideline  entitled  “Ckiideline  for 
the  Manufacture  of  In  Vitro  Diagnostic 
Products”  that  contains  production 
practices  which  are  acceptable  to  FDA 
for  ensuring  the  safety  and  effectiveness 
of  in  vitro  diagnostic  products.  This 
action  is  being  taken  to  ensure  adequate 
time  for  the  preparation  and  submission 
of  comments  on  the  final  guideline. 
DATES:  Written  comments  by  April  11, 
1994. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rodeville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT:  Z. 
Frank  Twardochleb,  Center  for  Devices 
and  Radiological  Health,  (HFZ-300), 
Food  and  Drug  Administration.  2098 
Gaither  Rd.,  Rockville,  MD  20850,  301- 
594-4586. 

SUPPLEMENTARY  INFORMATIOH:  In  the 
Federal  Register  of  January  10, 1994  (59 
FR  1402),  FDA  announced  the 
availability  of  a  final  guideline  entitled 
“Guideline  for  the  Manufacture  of  In 
Vitro  Diagnostic  Products.”  The 
guideline  contains  production  practices 
which  are  acceptable  to  FDA  for 
ensuring  the  saiety  and  effectiveness  of 
in  vitro  diagnostic  products. 
Manufacturers  of  in  vitro  diagnostic 
products  may  find  the  information  in 
the  guidelines  useful  in  developing 
procedures  that  comply  with  the  current 
good  manufacturing  practice  regulations 
for  these  products. 

Interested  person  were  invited  to 
comment  by  March  11, 1994.  FDA 
received  one  request  to  extend  the 
comment  period  for  45  days.  The 
comment  stated  that  this  timeframe 
would  provide  sufficient  time  to  gather 


the  necessary  data  to  respKmd  in  a 
scientific  and  qieaniogful  way. 

FDA  agrees  in  part  with  tbis  request 
and  is  extending  the  comment  period 
for  30  days  to  ensure  adequate  time  for 
the  preparation  of  comments.  FDA 
believes  that  an  extension  of  more  than 
30  days  is  unnecessary.  Therefore, 
written  comments  received  by  April  11, 
1994,  will  be  considered  by  FDA  during 
its  review. 

Interested  persons  may.  on  or  before 
April  11, 1994,  submit  to  the  Dockets 
Management  Branch  (address  above), 
written  comments  regarding  this  notice. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  tliat  individuals  may 
submit  one  copy.  Gomments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  thru  Friday. 

Dated:  March  3, 1994. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  94-6449  Filed  3—8—94;  8:45  a.Ti) 
BILUNG  CODE  4We-ftt-f 


National  Institutes  of  Health 

National  Cancer  Institute;  Meeting  of 
the  Subcommittee  To  Evaluate  the 
National  Cancer  Program,  National 
Cancer  Advisory  Board 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Subcommittee  to  Evaluate  the 
National  Gancer  Program,  National 
Gancer  Advisory  Board,  National  Gancer 
Institute,  National  Institutes  of  Health 
on  March  16-17, 1994  at  the  Fairmount 
Hotel.  950  Mason  Street,  San  Francisco, 
Galifornia  94108. 

The  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  recess  on 
March  16;  and  from  8:30  a.m.  to 
adjournment  on  March  17.  Attendance 
by  the  public  will  be  limited  to  space 
available.  Discussions  will  address  the 
evaluation  and  achievements  of  the 
National  Gancer  Program. 

Ms.  Carole  Frank,  Committee 
Management  Specialist,  National  Cancer 
Institute,  National  Institutes  of  Health. 
Executive  Plaza  North,  room  630M, 

9000  Rockville  Pike,  Bethesda, 

Maryland  20892  (301/496-5708),  will 
provide  a  summary  of  the  meeting  and 
a  roster  of  the  sub^mmittee  members 
upon  request. 

Ms.  Cherie  Nichols,  Executive 
Secretary,  Subcommittee  to  Evaluate  the 
National  Cancer  Program,  National 
Cancer  Advisory  Board,  National  Cancer 
Institute,  National  Institutes  of  Health, 
Building  31,  room  11A23.  Bethesda, 
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Maryland  20892  (301/496-5515),  will 
furnish  substantive  program 
information. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Cherie  Nichols  on  (301/ 
496-5515)  in  advance  of  the  meeting. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  difficulty  of  coordinating  the 
attendance  of  members  because  of 
conflicting  schedules. 

Dated:  March  4, 1994. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  94-5492  Filed  3-8-94;  8:45  am] 
BILUNQ  CODE  4140-01-M 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Demonstration  Grant  Program  for 
Residential  Treatment  for  Women  and 
their  Children 

AGENCY:  Center  for  Substance  Abuse 
Treatment  (CSAT),  Substance  Abuse 
and  Mental  Health  Services 
Administration,  (SAMHSA),  HHS. 
ACTION:  Fiscal  Year  (FY)  1994  Awards 
for  Approved  but  Unfunded  FY  1993 
Applications  and  Supplemental  Awards 
to  Currently  Funded  Grantees  Under 
CSAT’s  Demonstration  Grant  Program 
for  Residential  Treatment  for  Women 
and  their  Children. 

SUMMARY:  This  notice  provides 
information  to  the  public  that  CSAT  is 
providing  approximately  $5  million  in 
FY  1994  for  up  to  four  new  awards  to 
applicants  who  were  recommended  for 
approval  but  not  funded  in  FY  1993  due 
to  a  lack  of  available  funds,  and  for  up 
to  two  supplemental  awards  to  currently 
funded  grantees  under  its 
Demonstration  Grant  Program  for 
Residential  Treatment  for  Women  and 
their  Children.  This  notice  is  not  a 
request  for  applications. 

The  supplemental  awards  will  be 
made  to  grantees,  funded  in  FY  1993, 
who  serve  Native  American  women  and 
their  children.  This  additional  funding 
responds  to  a  Congressional  Committee 
on  Appropriations  report  encouraging 
CSAT  to  expend  funds  for  programs  to 
combat  Fetal  Alcohol  Syndrome  (FAS) 
and  Fetal  Alcohol  Effects  (FAE)  among 
Native  American  populations,  through 
the  provision  of  treatment  of  women 
who  have  dependent  children. 

These  new  and  supplemental  awards 
for  the  Demonstration  Grant  Program  for 
Residential  Treatment  for  Women  and 
theii  Children  will  be  made  under  the 


authority  of  section  510  of  the  Public 
Health  Service  Act,  as  amended  (42 
U.S.C  290bb-3). 

The  Catalog  of  Feder^  Domestic 
Assistance  number  for  this  program  is 
93.102. 

Contact  for  additional  information: 
Maggie  Wihnore,  Chief,  Women  and 
Children’s  Branch,  Center  for  Substance 
Abuse  Prevention,  5600  Fishers  Lane 
(Rockwall  II),  Rockville,  MD  20857, 
Telephone:  (301)  443-8160. 

Dated:  March  1, 1994. 

Richard  Kopanda, 

Acting  Executive  Officer,  SAMHSA. 

IFR  Doc.  94-5319  Filed  3-8-94;  8:45  am] 
BILUNQ  CODE  4162-20-P 


Center  for  Mental  Health  Services; 
Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Center  for  Mental  Health  Services 
National  Advisory  Council  in  April 
1994. 

The  meeting  of  the  Center  for  Mental 
Health  Services  National  Advisory 
Council  will  include  an  orientation  of 
new  members,  a  discussion  of  the 
mission  and  programs  of  the  Center, 
administrative  annoimcements  and 
program  developments. 

A  summary  of  the  meeting  and/or  a 
roster  of  council  members  may  be 
obtained  from:  Gloria  Yockelson, 
Committee  Management  Officer,  Center 
for  Mental  Health  Services,  room  18C- 
07,  Parklawn  Building,  Rockville, 
Maryland  20857,  telephone  number 
(301) 443-7919. 

Substantive  program  information  may 
be  obtained  from  the  contact  whose 
name  and  telephone  number  is  listed 
below. 

Committee  Name:  Center  for  Mental 
Health  Services,  National  Advisory 
Council 

Meeting  Dates:  April  12-13, 1994 
Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda, 
Maryland  20814 

Open:  April  12-13,  9  p.m.-5  p.m. 
Contact:  Anne  Mathews-Younes,  Ed.D., 
room  llC-26,  Parklawn  Building, 
Telephone  (301)  443-3606. 

Dated:  March  2, 1994. 

Peggy  W.  Cockrill, 

Committee  Management  Officer,  Substance 
Abuse  and  Mental  Health  Services 
Administration. 

[FR  Doc.  94-5318  Filed  3-8-94;  8:45  am] 
BILLING  CODE  4162-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

[Docket  No.  N-84-G731;  FR-G608-N-01] 

Fiscal  Year  1994;  Office  of  Housing 
Notice  of  Funding  Availability  (NOFAs) 
Plan  for  Publication,  Application 
Processes,  and  Awards 
Announcements 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

ACTION:  Schedule  of  Office  of  Housing 
NOFAs  for  Fiscal  Year  1994. 

SUMMARY:  It  is  the  goal  of  the  Office  of 
Housing  to  develop  and  implement  its 
funding  programs  in  a  manner  that  will 
assure  that  persons  who  require 
government  assistance  receive  that 
assistance  as  rapidly  as  possible.  At  this 
time,  the  Office  of  Housing  anticipates 
that  it  will  publish  announcements  for 
ten  funding  programs  in  Fiscal  Year 
(FY)  1994.  This  document  sets  forth 
scheduling  information  in  relation  to 
each  of  the  NOFA  programs,  as  well  as 
the  dollar  amounts  appropriated  for 
each. 

FOR  FURTHER  INFORMATION  CONTACT: 
Oliver  Walker,  Directives  Management 
Officer,  Office  of  Management  Services, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street  SW., 
Washington,  DC  20410,  telephone  (202) 
708-1694;  TDD  (202)  708-4594. 

SUPPLEMENTARY  INFORMATION: 

A.  An  Accelerated  Process  That  Works 
for  the  Public 

In  keeping  with  Secretary  Cisneros’ 
objective  to  make  HUD  programs  as 
efficient  and  responsive  to  public  needs 
as  possible,  the  Office  of  Housing  has 
developed  and/or  refined  its  internal 
procedures  to  accelerate  the  NOFA 
process.  Among  other  things,  the  Office 
has  sought  to  effectuate  its  internal 
NOFA  development  process  early  in  the 
fiscal  year;  provide  the  public  with  early 
notice  of  the  programs  that  are 
forthcoming;  and  eliminate 
redundancies  in  the  application  review 
process. 

Providing  the  public  with  early  notice 
of,  and  information  about,  forthcoming 
programs  should  prove  beneficial  to 
entities  that  need  lead  time  to  do 
planning  of  their  own.  In  some 
instances,  the  mere  knowledge  of  what 
NOFA  program  competitions  will  be 
available,  will  enable  entities  to  focus 
limited  resources  on  a  particular 
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competition.  Streamlining  the  Office’s 
application  and  review  process  is 
implicit  in  the  fundamental  purpose  of 
the  Department’s  mandate  to  assist 
Americans  in  need. 

Section  B.  of  this  notice  sets  forth  a 
schedule  that  identifies,  for  each  Office 
of  Housing  NOFA,  the  approximate 
appropriation  (estimated  at  this  time), 
projected  month  of  publication,  number 
of  days  within  whidi  applications  will 
be  due,  and  the  month  within  which 
awards  are  expected  to  be  issued.  (For 
NOFAs  that  have  already  been 
published,  the  actual  date  of  publication 
is  listed.)  These  schedules  are 
projections  that  reflect  the  Office’s  best 
estimate  for  publication  at  this  time.  It 
is  possible  that  a  given  NOFA 


publicaticm  may  occur  sooner  or  later 
than  currently  anticipated.  Should  this 
occur,  the  timing  of  a  subsequent  stage 
in  the  NOFA  process  may  be  affected  as 
well. 

B.  NOFA  Schedule:  FY  1994 

For  each  NOFA  listed  in  this  notice, 
the  (rounded)  ^propriation  is  listed 
and  time  periods  within  which  three 
actions  are  anticipated  to  occur,  as 
follows: 

(1)  Federal  Register  PubUcation:  This 
is  the  month  within  which  the  NOFA  is 
targeted  for  publication  in  the  Federal 
Register.  These  projections,  while  not  a 
certainty,  reflect  reasonable 
expect^ions  based  on  developmental 
activity  to  date. 

FY  1994  NOFA  SCHEDULE 
Office  of  Housing 


(2)  Application  Eiue  Date:  Each 
published  NOFA  will  advise  the  public 
of  the  amount  of  time  within  which 
applications  must  be  submitted.  The 
number  of  days  for  submission,  starting 
from  the  date  of  a  NOFA’s  publication, 
will  vary  ammig  NOFAs  (given  each 
NOFA’s  particular  requirements).  The 
nature  of  an  application  may  vary 
among  programs  as  well,  but  each 
NOFA  and  its  application  form  will 
provide  specific  guidance  to  the 
applicant  on  how  to  proceed. 

(3)  Award  Announcements:  This  is 
the  month  within  which  the  Office 
anticipates  that  funding  awards  will  be 
aimoimced. 


NOFA  title 

Appropria¬ 
tions  (mil- 
Itons) 

Federal  Register  Publication 

Days  for  ap¬ 
plications 
submission 

Awards 

12 

Jan.  20, 1994  . 

80 

Jun.  1994. 

Sin^  Family  Counseling  FR-3604  . . 

12 

Mar.  1994  . 

45 

May  1994. 

Supjxxtive  Housing  tor  the  Elderly  (202)  FR-3589  . 

1,068 

Feb.  2, 1994  _ _ 

90 

JuL  1994. 

Supportive  Housing  for  Persons  «^h  Disabilities  (811)  FR-3590  .. 

345 

Feb.  2, 1994  . . ... _ 

90 

JuL  1994. 

Presen^tion  Technical  Assistance  FR-3473 . . _ 

50 

Mar.  1994  . . 

60 

Aug.  1994. 

1  MRA  FR-asM  . . . . . . 

104 

Jan.  20,  1994  . . 

45 

Jul.  1994. 

FlexftMe  Subsidy  FR-3601  . , . 

126 

Jan  13,  1994  . 

45 

Jul.  1994. 

Congregate  Services  FR— 3630  . - . 

25 

Apr.  1994  . 

90 

Sep.  1994. 

Preservation  Support  Grant  FR— 3613 . . 

6 

Apr  1994  . 

60 

Sejx  1994. 

Sec.  8  Community  Investment  (Pension  Fund)  Dermnstration 

100 

Mar.  1994  . . . . 

30 

May  1994. 

Program— FR-3623. 

i _ 

C  Information  on  Specific  NOFAs 

Office  of  Housing  NOFAs  advise  the 
public  about  the  program  that  is  the 
subject  of  the  NOFA  publication,  and 
indicate  the  name  of  one  or  more 
employees  who  may  be  contacted  for 
further  infoimation. 

Dated:  February  18, 1994. 

Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 

[FR  Doc  94-5407  Filed  3-8-94;  8:45  ami 
BILUMG  OOOE  4210-27-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Environmental  Impact  Statement  (EIS) 
for  the  Proposed  Infrastructure 
improvements  to  the  Institute  of 
Marine  Science  (IMS)  Located  in 
Seward,  AK 

AGENCY:  Office  of  the  Secretary,  Interior 
(DOI). 

ACTION:  Notice  of  intent  to  prepare  an 
EIS. 


SUMMARY:  The  DOI,  on  behalf  of  the 
Exxon  Valdez  Oil  Spill  (EVOS)  Trustee 
Council,  hereby  gives  notice  it  intends 
to  prepare  an  EIS  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  for  the  proposed 
infrastructure  improvements  to  the  IMS 
in  Seward,  Alaska.  The  EIS  will 
evaluate  the  proposed  project,  the  no 
action  alternative,  and  other  reasoneible 
alternatives  identified  dming  the 
scoping  process.  Scoping  will  be 
accomplished  by  correspondence, 
through  public  and  agency  scoping 
meetings,  and  throu^  meetings  with 
interested  persons  and  groups. 

ADDRESSES:  Written  comments  on 
suggested  alternatives  and  potential 
impacts  should  be  sent  to  Nancy 
Swanton,  EIS  Project  Manager  for  the 
Proposed  Infrastructure  Improvements 
to  the  IMS,  949  E.  36th  Ave.,  room  603, 
Anchorage,  AK  99508—4302. 

DATES:  Written  comments  should  be 
sent  to  Nancy  Swanton  by  April  11, 
1994.  Comments  also  will  be  accepted  at 
public  scoping  meetings  in  Seward  from 
7  p.m.  to  9:30  p.m.  on  March  22, 1994, 
and  in  Anchorage  from  7  p.m.  to  9:30 


p.m.  on  March  24, 1994,  locations 
indicated  below. 

FOR  FURTHER  INFORMATION  CONTACT:  A 
project  information  newsletter  will  be 
available  at  the  public  scoping  meetings 
or  can  be  obtained  by  contacting  NaiK:y 
Swanton  at  (907)  271-6622  (voice)  or 
(907)  271-6507  (fax).  The  newsletter 
will  describe  in  more  detail  the 
proposed  project,  possible  alternatives, 
and  the  EIS  process.  If  you  wish  to  be 
placed  on  the  mailing  list  to  receive 
further  information  as  the  EIS  process 
develops,  also  contact  Nancy  Swanton 
at  the  above  address,  fax,  or  telephone 
number. 

PUBLIC  SCOPING  MEETINGS:  Comments 
and  suggestions  will  be  solicited  at 
public  scoping  meetings  to  be  held: 

March  22. 1994,  Seward,  IMS  K.M.  Rae 

Building,  125  Third  Avenue,  7  to  9:30  p.m. 
March  24, 1994,  Anchorage,  Trustee  Council 

Meeting  Room,  645  G  Street,  7  to  9:30  p.m. 

These  scoping  meetings  will  include 
a  brief  presentation  about  the  proposed 
project  and  the  NEPA  process.  They  also 
will  provide  an  opportunity  for 
interested  persons  to  make  comments 
on  environmental  issues  and 
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alternatives  to  be  considered  in  the  EIS. 
All  comments  received  will  be  made 
part  o£  the  administrative  record  and 
will  be  con»deied  as  part  of  the  EIS 
process. 

SUPPLEMENTARY  INFORMATION:  The  DOI, 
on  behalf  of  the  EVOS  Trustee  Coxmcil, 
is  preparing  an  EIS  on  a  proposal  to 
construct  infrastructure  improvements 
to  the  IMS  in  Seward.  Alaska.  The 
EVOS  Trustee  CouikuI  is  comprised  of 
the  designees  of  the  Administrator  for 
the  National  Oceanic  and  Atmospheric 
Administration,  the  Secretary  of  the 
Department  of  Agriculture,  the  Secretary 
of  the  DOI,  and  the  Commissioner  of  the 
Alaska  Department  of  Fish  and  Game 
(ADF&C),  the  Commissioner  of  the 
Alaska  Department  of  Environmental 
Conservation,  and  the  Alaska  Attorney 
General.  The  EVOS  Trustee  Council  is 
responsible  for  decisions  relating  to  the 
assessment  of  injuries,  uses  of  the  joint 
restoration  funds,  and  all  restoration 
activities'  relating  to  the  proposed 
project. 

The  scoping  process  will  help 
determine  the  scope  issues  and  possible 
alternatives  to  be  addressed  in  the  EIS. 
Scoping  will  be  conducted  consistent 
with  NEPA  guidelines.  On  behalf  of  the 
Trustee  Council,  the  DO!  will  serve  as 
the  lead  agency  on  the  EIS,  The  ADF&G 
will  be  the  primary  coordinating  agency 
on  behalf  of  the  State  of  Alaska. 

Scoping 

The  DOI,  on  behalf  of  the  EVOS 
Trustee  Council,  invites  interested 
individuals,  organizations,  and  Federal, 
State,  and  local  agencies  to  participate 
in  defining  the  alternatives  to  be 
evaluated  in  the  EIS,  and  in  identifying 
any  significant  social,  economic,  or 
environmental  issues  related  to  the 
alternatives.  Scoping  comments  can  be 
made  verbally  at  the  public  scoping 
meetings  or  in  writing  (see  Contact  and 
Dates  sections  above  for  location  and 
time  of  scoping  meetings  and  name  and 
location  for  sending  written  comments). 
During  scoping,  comments  should  focus 
on  identifying  specific  issues  and 
alternatives  to  be  evaluated  in  the  Draft 
EIS.  A  NEPA  team  comprised  of 
interested  State  and  Fe^ral  Agencies 
and  the  project  consultants  will  evaliiate 
the  comments  and  produce  a  scoping 
report  which  will  summarize  the 
comments  and  identify  the 
envhonmental  issues  and  alternatives 
that  will  be  addressed  in  the  Draft  EIS. 
Additional  opportunity  to  conmaent  on 
environmental  issues  and  alternatives 
will  be  provided  upon  completion  of  the 
Draft  EIS. 


Proiect  Purposes,  Itistorical 
Background  and  Project  Description 

Improvements  to  the  existing 
infrastructure  at  the  IMS  in  Seward  are 
required  to  improve  the  Trustee 
Council’s  capabilities  to  restore  marine 
mammals,  marine  birds,  and  the 
ecosystem  injtued  by  the  Exxon  Valdez 
oil  spill.  The  improvements  are 
intended  to  help  focus  and  carry  out  a 
long  term  research  and  monitoring 
program  for  he  EVOS  area  as  part  of  an 
overall  restoration  plan. 

The  Seward  Marine  Center,  which  is 
the  site  of  the  proposed  project,  heis 
been  operated  by  the  University  of 
Alaska  Fairbanks  (UAF),  IMS  since 
1970.  The  IMS  operates  a  program  that 
consists  of  vessel  operations,  research, 
and  education.  The  existing  laboratory 
has  the  only  running  seawater  system  in 
the  northern  Gulf  of  Alaska  region  and 
a  variety  of  marine  biological  and 
medical  research  is  undertaken  through 
the  UAF  research  and  graduate  student 
training  program.  The  areas  of  study 
include  oceanography,  marine  biology, 
physiology,  and  ecology. 

The  proposed  improvements  are  to  be 
located  in  the  adjacent  to  the  existing 
Seward  Marine  Center.  The  research 
component  would  consist  of 
approximately  39,000  square  feet  of 
interior  space  made  up  of  wet  and  dry 
laboratories,  staff  offices.  library,  and 
building  support  systems  for  studies  of 
marine  mammals,  marine  birds,  and 
other  marine  life.  There  would  also  be 
approximately  50,000  square  feet  of 
exterior  speice  containing  a  wave  barrier, 
outdoor  research  habitat,  tanks,  and 
pools  for  pinnipeds,  sea  otters,  and 
marine  biM  species.  The  outdoor  and 
indoor  facilities  will  be  supported  by  an 
upgraded  life  support  system  using  sea 
water  from  Resurrection  Bay. 
Additionally,  a  two-person  research 
submersible  and  130  foot  research 
vessel/tender  would  be  stationed  at  the 
existing  Seward  Marine  Center  dock  and 
an  upgraded  warehouse  facility. 

It  is  anticipated  that  approximately 
20,000  square  feet  of  ad^tional  interior 
space  will  be  constructed  adjacent  to  the 
research  institute  for  public  education, 
and  visitation  activities.  This 
component  would  consist  of  lobby  and 
viewing  areas,  interpretive  exhibits, 
administrative  offices,  public  restrooms, 
and  a  gift  shop.  Revenue  from  public 
education  and  visitation  would  be  used 
to  help  offset  the  operational  costs  of  the 
proposed  improvements. 

Overall,  it  is  anticipated  that. the  total 
project  capital  budget  would  be 
approximately  $47,000,000  of  which 
approximately  $25,000,000  would  come 
from  the  EVOS  Trustee  Council  joint 


restoration  binds.  The  EVOS  Trustee 
Councik  w(Hild  not  fiind  the  pidihc 
educ^km/visitatkm  camponent  of  the 
project 

Alternatives 

The  EIS  will  consider  a  no-action 
alternative  and  other  alternatives 
developed  during  the  scoping  process. 
These  will  inchi^  but  are  not  limited 
to  alternatives  concemii^  the  location 
of  the  proposed  improvements  in 
Seward  and  the  scope  and  nature  of  the 
researdi  mid  public  education/visitation 
components  of  the  project. 

Probable  Effects 

The  NEPA  team  will  evaluate 
potential  environiDental,  social,  and 
economic  impacts  of  the  altranatives  in 
the  EIS.  Potential  impacts  include,  but 
are  not  limited  to,  changes  in  traffic 
patterns,  chemges  in  the  socud 
environment,  Ganges  in  land  use  and 
aesdietics,  changes  in  local  intertidal 
biota  resulting  construction  of  a 

wave  hairier,  changes  in  recreation  and 
tourism  patterns,  and  ccmformance  to 
city  planning  and  zoning  requirements. 
The  impacts  will  be  evaluate  both  for 
the  construction  period  and  for  the  life 
of  the  project.  Measures  to  mitigate 
adverse  impacts  will  be  addressed. 

Procedures 

A  Draft  EIS  will  be  prepared  based  on 
the  scoping  report.  The  Draft  EIS  should 
be  available  in  late  )ime  1994  for  public 
and  agency  review  and  comment;  and 
public  hearings  will  be  held.  A  Final 
EIS  will  be  prepared  to  address  any 
comments  on  the  Draft  EIS. 

Dateck  March  ^  1994.  > 

George  T.  Frampten,  Jr., 

Assistant  Secretary  for  Fish,  Wildlifo,  and 
Parks. 

[FR  Doc.  94-5394  Filed  3-8-94;  8-.45  am) 
BILUNQ  CODE  4310-MIM» 


Bureau  of  Land  Management 

[CA-01 0-421 0-05;  CACA31364;  1-001-60- 
GP4-01 0-091 

Realty  Action:  Recreation  and  Public 
Purposes  (R&PP)  Act  Classification; 
California 

AGENCY:  Bureau  of  Land  Management,  . 
Interior. 

SUMMARY:  The  following  described 
public  land  has  been  examined  and 
found  suitable  for  classification  for  lease 
or  conveyance  to  the  State  of  California 
imder  the  provisions  of  the  Recreation 
and  Pubhc  Purposes  (R&PPJ  Act  as 
amended  (43  U.S.C.  869  et  seq.).  The 
State  of  C^ifomia,  Yosemite  High 
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School  District  and  Coarsegold 
Elementary  School  District  in  Madera 
County  proposes  to  utilize  the  land  for 
construction  of  a  new  learning  center. 

Mount  Diablo  Meridian 
T.  8  S..  R.  21  E., 

Sec.  32:  Lot  6 

Sec.  33:  Lot  12, 13 

Containing  61  acres  more  or  less. 

Upon  publication  of  this  notice  in  the 
Federal  Register  the  above  land  is 
segregated  horn  settlement,  location  and 
entry  under  the  public  land  laws  and 
from  the  mining  laws— except  for  lease 
or  conveyance  under  the  Recreation  and 
Public  Purposes  Act. 

The  lands  are  not  needed  for  Federal 
purposes.  Lease  or  conveyance  is 
consistent  with  current  BLM  land  use 
planning  and  would  be  in  the  public 
interest. 

SUPPLEMENTARY  INFORMATION:  The  lease/ 
patent  would  be  subject  to  the  following 
terms,  conditions  and  reservations:  (1) 
Provisions  of  the  Recreation  and  Public 
Purposes  Act  and  to  all  applicable 
regulations  of  the  Secretary  of  the 
Interior;  (2)  a  right-of-way  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States;  (3)  all  minerals 
shall  be  reserved  to  the  United  States; 
(4)  Any  other  reservations  that  the 
authorized  officer  determines 
appropriate  to  ensure  proper 
management  of  Federal  lands  and 
interests  therein. 

ADDRESSES:  Interested  parties  may 
submit  comments  concerning  the 
classification  and/or  the  School 
District’s  R&PP  application  to  the 
District  Manager,  c/o  Area  Manager, 
Folsom  Resource  Area,  63  Natoma 
Street,  Folsom,  CA  95630;  comments 
must  be  received  no  later  than  45  days 
from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Dated:  February  28, 1994. 

Robert  E.  Beehler, 

Area  Manager. 

(FR  Doc.  94-5446  Filed  3-8-94;  8:45  am) 
BILLING  CODE  4310-4<Myi 


[UT-060-04-5440-1(Ki063;  UTU-72686] 

Realty  Action  in  Carbon  County,  UT; 
Airport  Conveyance  of  Public  Land 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action,  UTU- 
72686,  airport  conveyance  of  public 
lands  in  Carbon  County,  Utah. 

SUMMARY:  Notice  is  given  that  the 
following  described  parcel  of  public 
land  has  been  examined,  and  through 
the  development  of  local  land-use 


planning  decisions,  based  upon  public 
input,  resource  considerations, 
regulations,  and  Bureau  policies,  has 
b^n  found  suitable  for  conveyance  to 
Carbon  County,  Utah  pursuant  to 
section  516  of  the  Airport  Airway  and 
Improvement  Act  of  ^ptember  3, 1982, 
as  amended,  (96  Stat.  692;  49  U.S.C. 

2215). 

Salt  Lake  Meridian,  Utah 
T.  14  S.,  R  10  E., 

Section  12,  WV1NEV4NEV4, 
EV2NEV4NWV4NEV4,  SEV4NWV4NEV4, 
NWV4SEV4NEV4,  WV2SWV4SEV4NEV4. 

The  described  land  aggregates  50.00  acres 
more  or  less. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
lands  described  above  to  the  extent  that 
they  will  not  be  subject  to  appropriation 
under  the  public  land  laws,  including 
the  mining  laws. 

Terms,  Conditions  and  Covenants 
Applicable  to  the  Conveyance  are: 

1.  All  minerals,  including  oil  and  gas, 
shall  be  reserved  to  the  United  States, 
together  with  the  right  to  prospect  for, 
mine  and  remove  the  minerals.  The 
Secretary  of  the  Interior  reserves  the 
right  to  determine  whether  such  mining 
and  removal  of  minerals  will  interfere 
with  the  development,  operation,  and 
maintenance  of  the  airport. 

2.  A  right-of-way  will  be  reserved  for 
ditches  and  canals  constructed  by 
authority  of  the  United  States  (Act  of 
August  30, 1890,  26  Stat.  391;  43  U.S.C. 
945). 

3.  The  conveyance  will  be  subject  to 
all  valid  existing  rights,  reservations, 
and  privileges  of  record.  Existing  rights, 
reservations,  and  privileges  of  record 
include,  but  are  not  limited  to  the 
following: 

a.  A  right-of-way.  Serial  Number 
UTU-21372,  to  PacifiCorp  dba  Utah 
Power  and  Light  Company  its 
successors  or  assignees,  for  a  powerline, 
under  authority  of  the  Federal  Land 
Policy  and  Management  Act  of  October 
21, 1976  (90  Stat.  2776,  43  U.S.C.  1761). 

b.  A  right-of-way.  Serial  Number 
UTU-067467,  to  Questar  Pipeline 
Company  its  successors  or  assignees,  for 
a  natural  gas  pipeline  under  authority  of 
Section  28  of  the  Mineral  Leasing  Act  of 
February  25, 1920  (30  U.S.C.  185)  as 
amended  by  the  Act  of  November  16, 
1973  (87  Stat.  576). 

c.  Oil  and  gas  lease.  Serial  Number 
UTU-57355,  to  J.  L.  Harden  III,  his 
successors  or  assignees,  under  authority 
of  the  Mineral  Leasing  Act  of  1920  as 
amended  and  supplemented  (30  U.S.C. 
181  et  seq.). 

4.  At  the  discretion  of  the  Secretary  of 
Transportation,  the  land  shall  revert  to 


the  United  States  in  the  event  that  the 
land  is  not  developed  for  airport  or 
airway  purposes  or  used  in  a  memner 
inconsistent  with  the  terms  of  the 
conveyance.  If  only  a  portion  of  the  land 
conveyed  is  not  developed  for  airport 
purposes,  or  used  in  a  manner 
inconsistent  with  the  terms  of  the 
conveyance,  only  that  particular  part 
shall,  at  the  discretion  of  the  Secretary, 
revert  to  the  United  States. 

5.  A  detailed  list  of  covenants 
required  by  the  Federal  Aviation 
Administration  to  be  included  in  the 
patent  document  is  available  for  review 
at  the  offices  listed  below. 

COMMENTS:  On  or  before  April  25, 1994, 
interested  parties  may  submit  comments 
to  the  Moab  District  Manager,  Bureau  of 
Land  Management,  P.O.  Box  970,  Moab, 
Utah  84532.  Objections  will  be  reviewed 
by  the  Utah  State  Director  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  objections, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  concerning  the 
lands  and  the  terms  and  conditions  of 
the  conveyance  may  be  obtained  from 
Mark  Mackiewicz,  Area  Realty 
Specialist,  Price  River  Resource  Area, 
900  North  700  East,  Price,  Utah  84501, 
(801)  637-4584,  or  from  Brad 
Groesbeck,  District  Realty  Specialist, 
Moab  District  Office,  82  East  Dogwood 
Drive,  P.O.  Box  970,  Moab,  Utah  84532, 
(801)  259-6111. 

Dated:  February  16, 1994. 

Roger  Zortman, 

District  Manager. 

[FR  Doc.  94-5447  Filed  3-8-94;  8:45  am) 
BILLING  CODE  4310-0041 


[CA-940-4210-10;  CACA  7449,  CACA  7798, 
CACA  8043,  CAS  837,  CAS  080122] 

Proposed  Continuation  of  Withdrawai; 
Caiifomia 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  United  States  Department 
of  Agriculture,  Forest  Service,  has 
proposed  to  continue  withdrawals  on 
382.31  acres  within  the  Stanislaus 
National  Forest  for  20  years.  The 
segregative  effect  on  these  withdrawals 
remains  unchanged. 

DATES:  Comments  should  be  received  on 
or  before  June  7, 1994. 

ADDRESSES:  Comments  should  be  sent  to 
the  Caiifomia  State  Director,  BLM,  2800 
Cottage  Way,  room  E-2845,  Sacramento, 
Caiifomia  95825. 
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FOR  FURTHER  INFORMATIOM  CONTACT: 

Marcia  Sieckman,  BLM  California  State 
Office,  916-97&-4820. 

SUPPLEMENTARY  INFORMATION: 

1.  CAS  837 

The  land  is  described  as  follows; 

Mount  Diablo  Meridiaa.  T.  3  N.,  R.  16  E., 
sec.  35.  SWV4SEV4. 

The  area  described  contains  40  acres  in 
Tuolumne  County. 

The  purpose  of  this  withdrawal  is  to 
protect  the  Mi- Wok  Ranger  Station. 

2.  CACA  8043 

The  land  is  described  as  follows: 

Mount  Diablo  Meridian,  T.  3  N..  R.  15  E., 
sec.  29,  A  portion  of  lots  1,  2,  3,  and  8, 
NWV4SEV4. 

The  area  described  contains  7.06  acres  in 
Tuolumne  County. 

The  purpose  of  the  withdrawal  is  to 
protect  the  Ackerson  Meadow 
Administrative  Site. 

3.  CAS  080122 

The  land  is  described  as  follows: 

Mount  Diablo  Meridian.  T.  3  S..  R.  19  E.. 
sec.  13,  S%NV2  lot  13,  S»AN%  lot  14,  SV2N»/i 
lot  15;  sec.  14.  NE'ANEViSWVi, 
E^/2W»ANEV4SW^/i,  W>/!SEV4NEV4SWV4. 
NWV4SEV4SEV4,  W»ANEy4SE^/4^V4, 
NV2SWV4SEV4SEV4.  NEV4NEV.SWV4SE»A: 
sec.  20,  WV4SWV4NEV4SWV4. 

S‘/2NWV4SWV4:  sec.  22,  EV2SEV4  lot  11, 
NV2SWV4  lot  12  (formally  described  as 
E*ASEV4  lot  2,  N^/jSW»A  lot  4);  sec.  23, 
S»/iiNWV4NWV4NWV4. 
NWy4NWV4SWV4NWV4. 
WV2SWy4NWV4NWV4, 
W>/iiE>/^SWV4NWV4NWV*  (except  1.25  acre 
tract  in  the  NWV4NWV4SWV4NWV4, 
Wi/^iSWV4NW’ANW>/4).  sec.  30,  WV2NWV4 
lot  2,  EV2NB’A  lot  3.  N1ASEV4  lot  3, 
lot  3. 

The  area  described  contains  145.25  acres  in 
Mariposa  County. 

The  purpose  of  this  withdrawal  is  to 
protect  areas  within  the  Merced  River 
Recreation  Areas  and  Administrative 
Site. 

4.  CACA  7790 

The  land  is  described  as  follows: 

Mount  Diablo  Meridian.  T.  1  S..  R.  17  E., 
sec.  27.  NV2SWV4.  N'/i^V4SWV4. 
NWV4SEV4,  NWJ/4SW1/4SEV4:  sec.  33, 
W»ASEV4NEV4. 

The  area  described  contains  170  acres  in 
Tuolumne  and  Mariposa  Counties. 

The  purpose  of  the  withdrawal  is  to 
protect  the  Tuohimne  and  Jawbone 
Ranger  Stations. 

5.  CACA  7449 

The  land  is  described  as  follows: 

Mount  Diabk)  Merkhan,  T.  3S,R.  18  E., 
sec.  3,  WV»SWViSW»A. 

The  area  described  contains  20  acres  in 
Mariposa  County. 


The  purpose  of  the  withdrawal  is  to 
protect  the  Kinsley  Guard  Station. 

For  a  period  of  90  days  from  the  d^ 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
continuation  of  withdrawal  may  |Hesent 
their  views  in  writing  to  die  Califcnma 
State  Director  of  the  Bureau  of  Land 
Management. 

The  authorized  officer  cd  the  Bureau 
of  Land  Man^ement  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  the  laid  and  its  resources. 

A  report  will  also  be  prepared  for 
consideration  by  the  Seoretary  of  the 
Interior,  the  President,  and  the 
Congress,  who  will  determine  whether 
or  not  the  withdrawal  will  be  continued 
and,  if  so,  for  how  long.  The  final 
determination  on  the  continuation  of 
the  withdrawal  will  be  published  in  the 
Federal  Register.  The  existing 
withdrawals  will  cemtinue  until  such 
final  determination  is  made. 

Dated:  February  23, 1994. 

Nancy  J.  Alex, 

Chief,  Lands  Section. 

[FR  Doc.  94-5326  Filed  3-8-94;  8:45  ami 
BILUNO  CODE  43ie-40-P 

Bureau  of  Reclamation 

Privacy  Act  of  1974 — Alteration  of 
System  of  Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a).  notice  is  hereby  given  that 
the  Department  of  the  Interior  proposes 
to  alter  a  notice  describing  a  system  of 
records  managed  by  the  Bureau  of 
Reclamation  to  add  two  new  routine 
uses  and  one  addititmal  category  of 
individuals  covered  by  the  system.  The 
notice  being  altered,  which  is  published 
in  its  entirety  below,  is  "Acreage 
Limitation — BOR-31,”  previously 
published  cm  December  26, 1984  (49  FR 
50115)  as  “Acreage  Limitation — ^Interior, 
Reclamatk>n-31.  ” 

The  new  routine  uses  proposed  for 
BOR-31  allow  feur:  (1)  TIm  disclosure  to 
the  Internal  Revenue  Service  for  the 
purpose  of  reporting  the  existence  of 
“illegal  Federal  irrigation  subsidies,”  as 
defined  by  the  Internal  Revenue  Code, 
and  (2)  the  disclosure  to  lending 
institutions  for  the  purpose  of  acquiring 
information  needed  by  the  lender  to 
complete  the  certification  and  reporting 
requirements  of  the  Reclamation  Reform 
Act  of  1982  (RRA)  for  involuntarily 
acq^ed  irrigable  or  irrigation  land. 

The  new  category  of  individuals 
covered  by  the  system  proposed  for 
BOR-31,  pursuant  to  amendments  to  the 


RRA,  as  irtcluded  in  the  Omnibus 
Budgi^  Recondliatien  Act  of  1987  (Pub. 

L.  100-203),  is  operators  of  land  sul^sct 
to  the  acreage  Umitation  {mvisiems  of 
Reclamation  law. 

All  other  changes  proposed  for  BC^- 
31  are  editorial  in  nature,  clarify  and 
update  existing  statements,  and  reflect 
organizational,  address  and  other 
miscellaneous  administrative  revisions 
which  have  occurred  since  the  previous 
publication  of  the  material  in  the 
Federal  Register:  To  wit,  in  BOR-31, 
the  existing  system  name  is  revised  in 
accordance  with  current  agency  practice 
regarding  form  of  system  name;  an 
explicit  statement  has  been  included 
regarding  disclosure  of  system  data  to 
consumer  repeating  agencies:  the 
existing  categories  of  records  in  the 
system  statranent  is  revised  to  more 
clearly  identify  the  types  of  records 
maintained  in  the  system:  the  existing 
retrievability  statement  is  revised  to 
reflect  current  indexing  capabilities;  the 
existing  retention  and  disposal 
statement  is  revised  !o  provide  the 
public  with  more  specific  information 
regarding  approved  agency  retention 
and  dispos^  practices;  the  existing 
system  record  source  categories 
statement  is  revised  to  more  clearly 
identify  current  sources  of  system  data; 
and  the  existing  location  statement  and 
existing  system  managerfs)  and  address 
statements  are  revised  to  reflect  the 
current  organizational  structure  of  the 
Bureau  of  Reclamation  as  well  as 
changes  in  addresses  of  specific  system 
memagers.  For  ease  of  use, 
organizational  and  address  changes  are 
reflected  in  a  revision  of  the  appendix 
to  the  Department’s  compilatioa  of 
system  of  records  notices.  Part  XVI  of 
which  is  replaced  in  its  entirety  and 
included  below. 

As  required  by  the  Privacy  Act  of 
1974,  as  amend^  (5  U.S.C.  552a(i)),  the 
Office  of  Management  and  Budget,  the 
Senate  Committee  on  Governmental 
Affairs,  and  the  House  Committee  on 
Government  OpeiaUons  have  been  given 
notice  of  this  proposed  alteration. 

5  U.S.C.  552a(e](ll)  requires  that  the 
public  be  provided  a  30-day  period  in 
which  to  comment  on  the  new.  intended 
uses  of  the  information  in  this  system  of 
records.  The  Office  of  Management  and 
Budget,  in  its  Circular  A-130,  requires 
a  40-day  period  in  which  to  review  such 
proposals.  Written  comments  on  this 
proposal  can  be  addressed  to  the 
Departmental  Privacy  Act  Officer.  Office 
of  the  Secretary,  Office  of 
Administrative  Services,  1849  “C” 

Street  NW,  Mail  Stop  5412  MIB, 
Washington,  DC  20240,  telephone  {20Z) 
208-6045.  Comments  receix^  within 
40  days  of  publication  in  the  Federal 
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Register  (April  18, 1994],  will  be 
consider^.  The  notice  shall  be  effective 
as  proposed  at  the  end  of  the  comment 
period,  unless  comments  are  received 
which  would  require  a  contrary 
determination. 

Dated:  February  16, 1994. 

Albert  C  Camacho, 

Director,  Office  of  Administrative  Services. 

INTERIOR/BOR-31 
SYSTEM  NAME: 

Acreage  Limitation — Interior,  BOR- 
31. 

SYSTEM  LOCATION: 

(1)  Biueau  of  Reclamation,  Denver 
Office,  PO  Box  25007,  Denver,  CO 
80225-0007. 

(2)  Applicable  Regional  and  Project 
Offices  (addresses  are  listed  in  Part  XVI 
of  the  appendix). 

(3)  District  offices  in  which  subject 
individuals  submitted  certification  and 
reporting  forms  (addresses,  if  not 
known,  may  be  obtained  from  the 
applicable  regional  office  or  the  Denver 
Office). 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
system: 

Individuals  that  directly  or  indirectly 
own  or  lease  land  that  is  subject  to  the 
acreage  limitation  provisions  of 
Reclamation  law,  and  individuals  that 
operate  such  land. 

Note:  Records  pertaining  to  corporate  or 
other  commercial  entities  are  also  maintained 
in  the  system.  Only  records  pertaining  to 
individuals  are  protected  by  the  Privacy  Act. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

For  owners,  lessees,  and  operators: 
Names;  addresses;  and  telephone 
numbers. 

For  owners  and  lessees:  Federal 
Employer’s  Identification  Numbers; 
Social  Security  Numbers;  citizenship 
status;  status  pursuant  to  Reclamation 
law;  legal  descriptions  or  assessor  parcel 
numbers;  deeds;  contracts  or  agreements 
relative  to  the  transfer  of  land 
ownerships,  including  excess  land  sales 
and  pertinent  details  of  such  sales; 
signature  authorization  documents; 
power-of-attomey  documents; 
irrevocable  elections;  terms  and 
effective  dates  of  leases;  leases;  lease/ 
purchase  options;  trust  agreements; 
partnership  agreements;  and  corporate 
resolutions. 

For  farm  operators:  Farm  operating 
agreements;  type  of  services  provided; 
acreage  operated  by  farm  operators;  and 
other  pertinent  details. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Reclamation  Act  of  1902,  as  amended 
and  supplemented  (43  U.S.C.  371), 


especially  sections  206,  224(c),  224(g), 
and  228  of  the  Reclamation  Reform  Act 
of  1982,  (43  U.S.C.  390aa). 

purpose: 

The  primary  purpose  of  the  system  is 
to  obtain  from  landowners  and  lessees 
written  information  on  their 
landholdings  that  is  pertinent  to  their 
compliance  with  the  acreage  limitation 
and  full-cost-pricing  provisions  of 
Reclamation  law. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  data  collected  is  used  by  district 
and  Bureau  of  Reclamation  personnel  to 
determine  compliance  with  Reclamation 
law. 

Disclosures  outside  the  Department  of 
the  Interior  may  be  made  pmsuant  to  43 
CFR  2.56  and:  (1)  To  the  U.S. 
Department  of  Justice  or  in  a  proceeding 
before  a  court  or  adjudicative  body 
when  (a)  the  United  States,  the 
Department  of  the  Interior,  a  component 
of  the  Department,  or,  when  represented 
by  the  Govermnent,  an  employee  of  the 
Department  is  a  party  to  litigation  or 
anticipated  litigation  or  has  an  interest 
in  sucn  litigation,  and  (b)  the 
Department  of  the  Interior  determines 
that  the  disclosure  is  relevant  or 
necessary  to  the  litigation  and  is 
compatible  with  the  purpose  for  which 
the  records  were  compiled;  (2)  Of 
information  indicating  a  violation  or 
potential  violation  of  a  statute, 
regulation,  rule,  order,  lease,  license, 
contract,  grant  or  other  agreement  to 
appropriate  Federal,  State,  tribal, 
territorial,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violation  of,  or  for 
enforcing,  implementing,  or 
administering  a  statute,  regulation,  rule, 
order,  lease,  license,  contract,  grant,  or 
other  agreement;  (3)  To  a  congressional 
office  from  the  record  of  an  individual 
in  response  to  an  inquiry  the  individual 
has  made  to  the  congressional  office;  (4) 
To  non-Federal  auditors  tmder  contract 
with  the  Department  of  the  Interior  to 
perform  audits  relating  to  the  acreage 
limitation  program;  (5)  To  the  Internal 
Revenue  Service  for  the  purpose  of 
reporting  the  existence  of  "illegal 
Federal  irrigation  subsidies"  as  defined 
by  Section  90  of  the  Internal  Revenue 
Code;  and  (6)  To  lending  institutions  for 
the  purpose  of  acquiring  information 
needed  by  the  lender  to  complete  the 
certification  and  reporting  requirements 
of  the  Reclamation  Reform  Act  of  1982 
(43  U.S.C.  390aa)  for  involuntarily 
acquired  irrigable  or  irrigation  land. 


DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12).  Disclosures  may  be  made 
from  this  system  to  consumer  reporting 
agencies  as  defined  in  the  Fair  C^dit 
Reporting  Act  (15  U.S.C.  1681a(f))  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)). 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE:  , 

Records  are  maintained  in  file  folders 
and.  where  automated,  on  magnetic 
media. 

retrievabiuty: 

Manual  records  are  retrieved  by 
district  and/or  landholder  name,  by 
assessor  parcel  number,  by  excess  land 
sale  number,  and/or  by  acreage 
limitation  topic  (e.g.,  trusts,  farm 
operators,  etc.).  Automated  records  are 
retrieved  by  district  identification 
number,  sale  number,  landholder  name, 
operator  name.  Social  Security  Number 
(if  available).  Federal  Employer’s 
Identification  Number,  telephone 
number,  address,  and/or  identifying 
property  characteristics,  such  as  an 
assessor’s  parcel  number. 

SAFEGUARDS: 

Records  are  maintained  with 
safeguards  in  accordance  with 
requirements  of  43  CFR  2.51  and  2.52 
for  manual  and  computer  records. 

RETENTION  AND  DISPOSAL: 

Certification  and  reporting  forms 
(including  verification  forms)  are 
retained  for  3  years,  at  a  minimum.  The 
most  current  ftilly  completed 
certification  and  reporting  forms  are 
maintained  on  file  with  the  most  current 
verification  form,  in  accordance  with  43 
CFR  426.10(h).  All  other  records  are 
retained  in  compliance  with  Bureau  of 
Reclamation  retention  schedules  that 
have  been  approved  by  the  National 
Archives  and  Records  Administration. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Unless  directed  otherwise  in  this 
notice,  inquiries  regarding  records  in 
this  system  should  be  addressed  to  the 
System  Manager,  BOR-31,  at  the 
appropriate  regional  office  or  at  the 
Denver  Office  of  the  Bureau  of 
Reclamation.  See  Part  XVI.  of  the 
appendix  for  addresses. 

NOTIFICATION  PROCEDURE: 

For  inquiries  regarding  the  existence 
of  their  own  certification  and  reporting 
forms,  individuals  shall  contact  the 
district(s)  in  which  they  have  filed 
forms.  For  inquiries  regarding  the 
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existence  of  other  records  in  the  system, 
individuals  shall  contact  the  System 
Manager,  BOR-31,  at  the  appropriate 
office  as  listed  in  Part  XVI.  of  the 
appendix.  Requests  for  notification  of 
the  existence  of  records  shall  be  in 
writing,  signed  by  the  requester,  and  in 
compliance  with  the  content 
requirements  of  43  CFR  2.60. 

RECORDS  ACCESS  PROCEDURES: 

For  requests  for  access  to  their  own 
certification  and  reporting  forms, 
individuals  shall  contact  the  district(s) 
in  which  they  have  filed  forms.  For 
requests  for  access  to  other  records  in 
the  system,  individuals  shall  contact  the 
System  Manager,  BOR-31,  at  the 
appropriate  office  as  listed  in  Part  XVI. 
of  the  appendix.  Requests  for  access  to 
records  shall  be  in  writing,  signed  by 
the  requester,  and  in  compliance  with 
the  content  requirements  of  43  CFR 
2.63. 

CONTESTING  RECORD  PROCEDURES: 

For  requests  for  amendment  of  their 
own  certification  and  reporting  forms, 
individuals  shall  contact  the  district(s) 
in  which  they  have  filed  forms.  For 
requests  for  amendment  of  other  records 
in  this  system,  individuals  shall  contact 
the  System  Manager,  BOR-31,  at  the 
appropriate  office  as  listed  in  Part  XVI. 
of  the  appendix.  Requests  for 
amendment  of  records  shall  be  in 
writing,  signed  by  the  requester,  and  in 
compliance  with  the  content 
requirements  of  43  CFR  2.71. 

RECORD  SOURCE  CATEGORIES: 

Individuals  on  whom  records  are 
maintained,  certain  Federal  agencies. 
State  and  local  governmental  units,  and 
land  appraisers. 

Appendix 

This  appendix  contains  the  address  of 
facilities  of  the  Department  of  the  Interior.  It 
is  to  be  used  in  conjunction  with  notices 
describing  Privacy  Act  systems  of  records. 

Part  XVI.  Bureau  of  Reclamation 

A.  Headquarters  Offices 

Washington  Office,  Bureau  of  Reclamation, 
18th  and  C  Streets  NW,  Washington  DC 
20240-9997 

Denver  Office,  Bureau  of  Reclamation,  PO 
Box  25007,  Denver  CO  80225-0007 
Administrative  Service  Center,  Bureau  of 
Reclamation,  7301  West  Mansfield 
Avenue,  Denver  CO  80235-2230 

B.  Regions  and  Field  Offices 

Pacific  Northwest  Regional  Office,  Bureau  of 
Reclamation,  1150  North  Curtis  Road, 
Boise  ID  83706-1234 
Bend  Construction  Office,  20310  Empire 
Avenue,  B3,  Bend  OR  97701-3512 
Central  Snake  Projects  Office,  214 
Broadway,  Boise  ID  83702-7298 
Columbia  Basin  Project  Office,  32  C  Street 
NW,  Ephrata  WA  98823 


Columbia  Basin  Job  Corps  Center,  Building 
2402, 6739  24th  Street,  Moses  Lake  WA 
98837-3246 

Columbia  River  Coordination  Office,  911 
NE  11th  Street,  Room  125,  Portland  OR 
97232-4169 

Fort  Simcoe  Job  Corps  Civilian 
Conservation,  40  Abella  Lane,  White 
Swan  WA  98952-9801 
Global  Climate  Change  Response  Program, 
c/o  Medfordd  Irrigation  District,  1340 
Myers  Lane,  Medford  OR  97501-3646 
Grand  Coulee  Project  Office,  PO  Box  620, 
Grand  Coulee  WA  99133-0620 
Hungry  Horse  Project  Office,  Hungry  Horse 
Powerplant,  Hungry  Horse  MT  59919 
Marsing  Civilian  Conservation  Center, 
Route  1,  Marsing  ID  83639-9801 
Minidoka  Project  Office,  1359  Hansen 
Avenue,  Burley  ID  83318-1821 
Umatilla-Yakima  Construction  Office,  3701 
River  Road,  Yakima  WA  98902-2058 
Yakima  Project  Office,  1917  Marsh  Road, 
Yakima  WA  98901-2058 
Mid-Pacific  Regional  Office,  Bureau  of 
Reclamation,  Federal  Office  Building, 
2800  Cottage  Way,  Sacramento  CA 
95825-1898 

North  Central  California  Area  Office,  7794 
Folsom  Dam  Road,  Folsom  CA  95630- 
1799 

South  Central  California  Area  Office,  2666 
North  Grove  Industrial  Drive,  Suite  106, 
Fresno  CA  93727-1551 
Kesterson  Field  Office,  22301  Gun  Club 
Road,  Gustine  CA  95322 
New  Melones  Lake,  6850  Stud  Horse  Flat 
Road,  Sonora  CA  95370 
Willows  Office,  1140  West  Wood  Street, 
Willow  CA  95988-2615 
Los  Banos  Field  Station,  18785  Creek  Road, 
Los  Banos  CA  93635-9605 
Northern  California  Area  Office,  Shasta 
Dam,  Redding  CA  96003-9445 
Delta  Area  Office,  Mountain  House  &  Kelso 
Roads,  Route  1,  Box  35,  Byron  CA 
94514-9614 

Klamath  Project  Office,  6600  Washburn 
Way,  Klamath  Falls  OR  97603-9365 
Lahontan  Basin  Projects  Office,  705  North 
Plaza  Street,  Carson  City  NV  89701-4015 
Fallon  Field  Office,  2674  Harrigan  Road, 
Fallon  NV  89406-8940 
Lake  Berryessa  Recreation  Office,  5520 
Knoxville  Road,  Napa  CA  94558-9649 
Trinity  River  Basin  Area  Office,  3 
Horseshoe  Lane,  Weaverville  CA  96093 
Lower  Colorado  Regional  Office,  Bureau  of 
Reclamation,  400  Railroad  Avenue,  PO 
Box  61470,  Boulder  City  NV  89006-1470 
Arizona  Projects  Office,  23636  North 
Seventh  Street,  Phoenix  AZ  85024-3801 
Waddell  Field  Division,  23636  North 
Seventh  Street,  Phoenix  AZ  85024-3801 
Roosevelt  Field  Division,  23636  North 
Seventh  Street,  Phoenix  AZ  85024  -3801 
Tucson  Division,  5025  West  Ina  Road, 
Tucson  AZ  85743-9751 
Lower  Colorado  Dams  Project  Office, 
Highway  93,  Hoover  Dam,  Boulder  City 
■NV  89005 

Davis  Dam  Field  Division,  Davis  Dam, 
Bullhead  City  AZ  86430-8902 
Parker  Dam  Field  Division,  PO  Box  878, 
Parker  Dam  CA  92267-0878 


Southern  California  Office,  27710  Jefferson 
Avenue,  Suite  201,  Temecula  CA  92590- 
2628 

Yuma  Projects  Office,  7301  Calle  Agua 
Salada,  Yuma  AZ  85366 
Upper  Colorado  Regional  Office,  Bureau  of 
Reclamation,  125  South  State  Street,  PO 
Box  11568,  Salt  Lake  City  UT  84147- 
0568 

Albuquerque  Projects  Office,  505 
Marquette  NW.,  Suite  1313,  Albuquerque 
NM  87102-2162 

Alamosa  Field  Division,  10900  Highway 
160  East,  Alamosa  CO  81101-9518 
Chama  Field  Division,  193  North  Pinon 
Drive,  Chama  NM  87520-0426 
Carlsbad  Office,  PO  Box  1356,  Carlsbad 
NM  88221-1356 

Socorro  Field  Division,  PO  Box  W, 

Socorro  NM  87801-0678 
Collbran  Civilian  Conservation  Center,  RR 
No.  1,  Box  12,  Collbran  CO  81624-9702 
Cortez  Projects  Office,  60  South  Cactus, 
Cortez  CO  81321-3074 
Glen  Canyon  Field  Branch,  PO  Box  1477, 
Page  AZ  86040-1477 
Curecanti  Field  Branch,  1820  South  Rio 
Grande  Avenue,  Montrose  CO 
Flaming  Gorge  Field  Branch,  PO  Box  278, 
Dutch  John  UT  84023-0278 
Fontenelle  Dam  and  Powerplant,  Kemmer 
WY  83101-9701 

Durango  Projects  Office,  835  East  Second 
Avenue,  Durango  CO  81301-5475 
Grand  Junction  Projects  Office,  2764 
Compass  Drive,  Grand  Junction  CO 
Navajo  Indian  Irrigation  Project  Office,  501 
Airport  Drive,  Suite  107,  Farmington  NM 
87401-2646 

Provo  Projects  Office,  302  East  1860  South, 
Provo  UT  84606-6154 
Jordanelle  Field  Engineering  Division,  575 
North  Main  Street,  Heber  UT  84032- 
0520 

Rio  Grande  Projects  Office,  700  East  San 
Antonio  Street,  Room  B-318,  El  Paso  TX 
79901-7010 

Elephant  Butte  Power  and  Storage 
Division,  HC  30,  Box  312,  Truth  or 
Consequences  NM  87901-9802 
San  Luis  Valley  Project  Office,  10900 
Highway  160  East,  Alamosa  CO  81101- 
9518 

Weber  Basin  Civilian  Conservation  Center, 
RFD  No.  6,  Ogden  UT  84405-9605 
Great  Plains  Regional  Office,  Bureau  of 
Reclamation,  Federal  Office  Building, 
316  North  26th  Street,  Billings  MT 
59101-1362 

Belle  Fourche  Projects  Office,  209 
Dartmouth,  Newell  SD  57760-0226 
Bighorn  Basin  Projects  Office,  702 
Yellowstone  Avenue,  Cody  WY  82414 
Eastern  Colorado  Projects  Office,  11056 
West  County  Road  18E,  Loveland  CO 
80537-9711 

Missouri-Souris  Projects  Office,  304  East 
Broadway  Avenue,  Federal  Building 
(Old  Post  Office),  Bismarck  ND  58502 
Harvey  Construction  Field  Branch, 
Highway  52  West,  Harvey  ND  58341 
Oakes  Field  Office,  Highway  1  South, 
Oakes  ND  58474 

Missouri-Souris  Projects  Office,  Field 
Office,  810  West  Fifth  Street.  Pierre  SD 
57501-1306 
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Montana  Presets  Offioe,  2525  Foiirth 
Avenue  North,  Billings  MT  59101—1317 
Nebraska-Kansas  Projects  Office,  Federal 
Building,  203  West  Second  Street,  Grand 
Island  NE  68801-5907 
North  Loup  Construetkn  Offioe.  North 
Highway  No.  11,  Ord  NE  68862 
North  Plette  River  Project  Offioe,  705 
Pendell  Boulevard,  Mills  WY  82644 
Oklahoma-Texas  Prefects  Office.  420  West 
Main  Street,  Suite  630,  Oklahoma  City 
OK  73102-4435 

Austin  Reclamation  Field  Offioe,  Federal 
Building,  300  East  Ei^th  Street,  Room 
801,  Austin  TX  78701-3225. 

IFR  Doc.  94-5329  Filed  3-8-94;  8:45  am] 
BILUNG  CODE  4310-04-M 


Geological  Survey 

National  Water-Ckiality  Assessment 
Program  Symposium 

AGENCY:  U.S.  Geological  Survey, 

Interior. 

ACTION:  Notice  of  Symposium  on  the 
National  Water-Qu^ty  Assessment 
(NAWQA)  Program. _ 

SUMMARY:  Notice  is  hereby  given  of  a 
symposium  on  the  National  Water- 
C^ality  Assessment  (NAWQA)  Program 
sponsored  by  the  U.S.  Geological 
Survey.  The  proposed  agenda  for  the 
meeting  includes  presentations  by 
Federal  officials  on  the  U.S.  Geological 
Survey  (USGS)  NAWQA  Program 
followed  by  a  panel  discussion  of 
Nnerging  water-quality  issues  and 
relat^  water-information  needs  in  the 
year  2000.  The  panel  will  include 
Congressional  staff,  Federal,  State,  and 
county  representatives,  and  the  public 

The  USGS  NAWQA  Program  is 
designed  to  assess  historic,  current,  and 
future  water-quality  conditions  in 
representative  river  basins  and  aquifers 
nationwide.  One  of  the  primary 
objectives  of  the  program  is  to  describe 
relations  between  natural  and  human 
factors  and  water-quality  conditimis  and 
to  define  those  factors  that  most  affect 
water  quality  in  different  parts  of  the 
Nation.  The  linkage  of  water  quality  to 
environmental  processes  is  of 
fundamental  importance  to  water- 
resource  managers,  planers,  and  policy 
makers.  Recent  NAWQA  findings  will 
be  presented  that  provides  a  strong  and 
unbiased  basis  for  better 
decisiontnaking  for  those  responsible  for 
managing  our  water  resources, 
including  the  United  States  Congress, 
Federal,  State,  and  local  agencies, 
environmental  groups,  and  industry. 
Information  fi-om  the  NAWQA  Program 
also  will  be  useful  for  targeting  research, 
monitoring,  and  regulatory  priorities  in 
cost  effective  ways. 


DATES:  The  symposium  will  convene  at 
9  a.m.  on  Wednesday,  April  6, 1994, 
and  will  adjourn  at  4  p.m. 

ADDRESSES:  The  Washington  Court  on 
Capitol  Hill,  525  New  Jersey  Avenue 
NW.,  Washington,  DC  20001. 

FOR  FURTHER  INFORMATION  CONTACT: 

P.  Patrick  Leahy,  Chief,  NAWQA 
Program;  413  National  Center;  Reston, 
Virginia  22092  Telephone:  (703)  648- 
5012;  Fax:  (703)  648-5722. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  is  open  to  the  public.  However, 
seating  space  is  limitecL  Persons 
wishing  to  attend  are  asked  to  call  the 
NAWQA  Program  office  at  (703)  648- 
5716  no  lat^  than  noon,  April  1. 1994, 
to  help  assure  adequate  seating  space. 

Dated:  February  25, 1994. 

Philip  Cohen, 

Chief,  Water  Resources  Division. 

[FR  Doc.  94-5325  Filed  3-8-94;  8:45  am] 
BILLINQ  CODE  4310-31-M 


National  Park  Service 

Chesapeake  &  Ohio  Canal  National 
Historical  Park  Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  Federal  Advisory  Committee  Act 
that  a  meeting  will  be  held  at  1  p.m., 
Saturday,  March  12, 1994,  att  the 
Hancock  Maintenance  Shop  of  the  C&O 
Canal  National  Historical  Park,  441  East 
Main  Street,  Hancock,  Maryland. 

The  Commission  was  established  by 
Public  Law  91-664  to  meet  and  consult 
with  the  Secretary  of  the  Interior  on 
general  policies  and  specific  matters 
related  to  the  administration  and 
development  of  the  Chesapeake  and 
Ohio  C^al  National  Historical  Park. 

The  members  of  the  Commission  are 
as  follows: 

Mrs.  Sheila  Rabb  Weidenfeld, 
Chairman,  Washington,  DC. 

Ms.  Diane  C  Ellis,  Brunswick, 
Maryland 

Brother  James  T  .  Kirkpiatrick,  F.S.C, 
Cumberland,  Maryland. 

Ms.  Anne  L.  Conner,  Cumberland, 
Maryland. 

Ms.  Elise  B.  Heinz,  Arlington,  Viiginia. 
Mr.  George  M.  Wykoff,  Jr.,  Cumberland, 
Maryland. 

Mr.  Rockwood  H.  Foster,  Washington, 
DC. 

Mr.  Barry  A.  Passett,  Washington,  DC. 
Mrs.  Jo  Reynolds,  Potomac,  Maryland. 
Ms.  Nancy  C.  Long,  Glen  Echo, 
Maryland. 

Ms.  Mary  Elizabeth  Woodward, 
Shepherdstown,  West  Virginia. 

Dr.  James  H.  Gilford,  Frederick, 
Maryland. 

Mr.  Edward  K.  Miller,  Hagerstown, 
Maryland. 


Mrs,  Sue  Ann  Sullivan,  Wiiliamsport, 
Maryland. 

Mr.  Terry  W.  Hej^um,  Hancock, 
Maryland. 

Mr.  Laidley  E.  McCoy,  Charleston.  West 
Virginia. 

Ms.  Jo  Ann  M.  Spevacek,  Burke, 
Virginia. 

Mr.  dnarles  J.  Weir,  Falls  Church, 
Virginia. 

The  agenda  for  the  meeting  includes 
a  review  of  the  park  land  retention 
program,  vegetation  concerns  in  the 
Oldtown  area,  and  Superintendent’s 
report. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  ffie  public  may 
file  with  the  Commission  a  written 
statement  concerning  the  matters  to  be 
disciissed.  Persons  wishing  further 
infraroation  concerning  this  meeting,  or 
who  wish  to  submit  written  statements, 
may  contact  Thomas  O.  Hobbs, 
Superintendent,  C&O  Canal  National 
Historical  Park.  P.O.  Box  4,  Sharpsburg, 
Maryland  21782. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  six  (6) 
weeks  after  the  meeting  at  Park 
Headquarters.  Sharpsburg,  Maryland. 

Dated:  February  25, 1994. 

Chrysandre  Walter, 

Acting  Regional  Director.  National  Capital 
Region. 

[FR  Doc.  94-5369  Filed  3-8-^4: 8:45  am] 
BILUNG  CODE  4310-7a-M 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigation  No.  731-TA-64S  Final] 

Certain  Calcium  Aluminate  Cement 
and  Cement  Clinker  From  France; 
Revised  Schedule  for  the  Subject 
Investigation 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Revised  schedule  for  the  subject 
investigation. 

EFFECTIVE  DATE:  February  24, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Baker  (202-205-3180),  Office  of 
Investigations.  U.S.  International  Trade 
Commission,  500  E  Street  SW.. 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission’s  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
SUPPLEMENTARY  INFORMATION:  Effective 
November  1, 1993,  the  Commission 
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instituted  the  subject  investigation  and 
established  a  sch^ule  for  its  conduct 
(58  FR  67809,  December  22, 1993). 
Subsequently,  the  Commission  received 
a  letter,  dated  January  26, 1994,  from 
coimsel  for  Lehigh  Portland  Cement 
Company,  the  petitioner  in  this 
investigation,  requesting  that  the 
Commission  reschedule  its  hearing  fihm 
March  24, 1994  to  March  31, 1994.  The 
Commission  is  revising  its  schedule  in 
the  investigation  in  response  to 
petitioner’s  request. 

The  Commission’s  new  schedule  for 
the  investigation  is  as  follows:  the 
prehearing  staff  report  will  be  placed  in 
the  nonpubhc  record  on  March  18, 

1994;  requests  to  appear  at  the  hearing 
must  be  filed  with  the  Secretary  to  the 
Commission  not  later  than  Maicdi  22, 
1994;  the  prehearing  conference  will  be 
held  at  the  U.S.  International  Trade 
Commission  Building  at  9:30  a.m.  on 
March  24, 1994;  the  deadline  for  filing 
prehearing  briefs  is  March  25, 1994;  the 
hearing  will  be  held  at  the  U.S. 
International  Trade  Commission 
Building  at  9:30  a.m.  on  March  31, 1994; 
and  the  deadline  for  filing  posthearing 
briefs  is  April  7, 1994. 

For  further  information  concerning 
this  investigation  see  the  Commission’s 
notice  of  investigation  cited  above  and 
the  Commission’s  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 

Authority;  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  VII.  This  notice  is  published 
pursuant  to  section  207.20  of  the 
Commission’s  rules. 

Issued:  March  3, 1994; 

By  order  of  the  Commission. 

Donna  R.  Koehnke, 

Secretary. 

(FR  Doc.  94-5439  Filed  3-8-94;  8:45  am) 
BILUNQ  CODE  702(M>2-P 


INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C.  4332,  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Tawmna  Glover-Sanders  or  Ms.  Judith 
Groves,  Interstate  Commerce 
Commission,  Section  of  Environmental 
Analysis,  room  3219,  Washington,  DC 


20423,  (202)  927-6212  or  (202)  927- 
6245. 

Comments  on  the  following 
assessment  are  due  15  days  after  the 
date  of  availabihty: 

AB-1  (Sub-No.  240X),  Chicago  and 
North  Western  Transportation 
Company — Abandonment  Exemption — 
in  Bellwood,  Cook  County,  IL.  EA 
available  3/3/94. 

Comments  on  the  following 
assessment  are  due  30  days  after  the 
date  of  availability: 

None. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

(FR  Doc.  94-5444  Filed  3-8-94;  8:45  am) 
BILUNG  CODE  703S-01-P 


pocket  Nos.  AB-65  (Sub-No.  478X);  AB- 
290  (Sub-No.  138X)] 

CSX  Transportation,  Inc. — 
Abandonment  Exemption — in  Bell 
County,  KY,  and  Claiborne  County,  TN; 
Norfolk  Southern  Railway  Co. — 
Discontinuance  of  Trackage  Rights 
Exemption — in  Beil  County,  KY,  and 
Claiborne  County,  TN 

CSX  Transportation,  Inc.  (CSXT)  and 
Norfolk  Southern  Railway  Company 
(NS)  have  filed  a  notice  of  exemption 
under  49  CFR  part  1152  Subpart  F — 
Exempt  Abandonments  and 
Discontinuances  of  Trackage  Rights  for 
CSXT  to  abandon  and  NS  to  discontinue 
trackage  rights  over  approximately  1.46 
miles  of  rail  line  between  milepost  MR- 
221.0  near  Gravity  Yard  and  milepost 
MR-222.46  at  Fork  Ridge,  in  Bell 
Coimty,  KY,  and  Claiborne  County,  TN. 

CSXT  and  NS  have  certified  that:  (1) 
No  local  traffic  has  moved  over  the  line 
for  at  least  2  years;  (2)  there  is  no 
overhead  traffic  on  the  line;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  report);  49 
CFR  1105.8  (historic  report);  49  Cre 
1105.12  (newspaper  publication);  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  or 
discontinuance  of  service  shall  be 
protected  imder  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 


employees,  a  petition  for  partial 
revocation  imder  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  ofier  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  April  8, 
1994,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,^ 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),2  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  3  must  be  filed  by  March 
21, 1994.  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  March  29, 

1994,  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicants’  representatives:  Charles  M. 
Rosenberger,  CSX  Transportation,  Inc., 
500  Water  Street,  J150,  Jacksonville,  FL 
32202;  James  R.  Paschall,  Norfolk 
Southern  Corporation,  Three 
Commercial  Place,  Norfolk,  VA  23510. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

CSXT  and  NS  have  filed  an 
environmental  report  which  addresses 
the  effects  of  the  abandonment  and 
discontinuance  of  trackage  rights,  if  any, 
on  the  environment  and  historic 
resources.  The  Section  of  Environmental 
Analysis  (SEA)  will  issue  an 
environmental  assessment  (EA)  by 
March  14, 1994.  Interested  persons  may 
obtain  a  copy  of  the  EA  by  writing  to 
SEA  (room  3219,  Interstate  Commerce 
Commission,  Washington,  DC  20423)  or 
by  calling  Elaine  Kaiser,  Chief  of  SEA, 
at  (202)  927-6248.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  is  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  March  3, 1994. 


1 A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Conunission’s 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-Of-Service  Rail  Lines,  5 1.C.C.2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  Tile  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

2  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist.,  4  LC.C2d  164  (1987). 

3  The  Commission  will  accept  a  late-Rled  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 
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By  the  Commission,  David  M.  Kmischnik, 
Director,  Office  of  Proceeding. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc.  94-5445  Filed  3-8-94;  8:45  ami 
WLUNQ  CODE  7035-01-^ 


DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  ^e  following 
collection(s)  of  information  proposals 
for  review  imder  the  provisions  of  the 
PajTerwork  Reduction  Act  (44  U.S.C. 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  tide  of  the  form/ooUection; 

(2)  The  agency  form  number,  if  any,  and 
the  applicable  component  of  the  Department 
sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled  out 
or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond: 

(6)  An  estimate  of  the  total  public  burden 
(in  hours)  associated  with  the  collection;  and 

(7)  An  indication  as  to  whether  section 
3504(h)  of  Public  Law  96-511  applies. 

Comments  and/or  suggestions 
regarding  the  itemfs)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Lewis 
Arnold,  on  (202)  514-4305.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  frcun 
prompt  submission,  you  should  notify 
the  OMB  reviewer  ard  the  DOJ 
Clearance  Officer  of  your  intent  as  soon 
as  possible.  Written  comments  regarding 
the  burden  estimate  or  any  other  aspect 
of  the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  EC  20503,  and  to 
Mr.  Lewis  Arnold,  DOJ  Clearance 
Officer,  SPS/JMD/5031  CAB, 
Department  of  Justice,  Wa^ington,  DC 
20530. 

New  Collection 

(1)  Leading  Indicators  Crime 
Information  Survey  System. 

(2)  None.  Office  of  Justice  Programs/ 
Bureau  of  Justice  Statistics. 


(3)  Quarterly. 

(4)  State  or  local  governments.  The 
Department  of  Justice  is  committed  to 
developing  a  national  violent  crime 
initiative  for  federal,  state  and  local  law 
enforcement.  As  a  first  step,  this  new 
indicators  system  will  detect  and 
monitor  diranic  and  emerging  violent 
crime  trends  on  a  quarterly  basis  as 
reported  bu  21  law  enforcement 
agencies  across  the  country. 

(5)  84  annual  responses  at  2.0  hours 
per  response. 

(6)  168  annual  burden  hours. 

(7)  Not  applicable  under  section 
3504(h). 

Public  comment  on  this  item  is 
encouraged. 

Dated;  March  3, 1994. 

Lewis  Arnold, 

Department  Clearance  Officer,  Department  of 
Justice. 

[FR  Doc.  94-5382  Filed  3-8-94;  8;45  am] 
BILUNQ  CODE  4410-18-M 

Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  appHcable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice’s  Clearance  Officer,  Mr.  Lewis 
Arnold,  on  (202)  514-4305.  If  you 
anticipate  commenting  on  a  form/ 

I  collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 


prompt  submission,  you  should  notify 
the  OMB  reviewer  ai^  the  £)OJ  , 

Clearance  Officer  of  your  intent  as  soon 
as  possible.  Written  comments  regarding 
the  burden  estimate  or  any  other  aspect 
of  the  collection  may  be  submitted  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Washington,  DC  20503,  and  to 
Mr.  Lewis  Arnold,  DOJ  Clearance 
Officer,  SPS/JMD/5031  CAB, 

Department  of  Justice,  Washington,  DC 
20530. 

New  Collection 

(1)  Report  of  Complaint 

(2)  1-847.  Immigration  and 
Naturalization  Service 

(3)  On  occasion 

(4)  Individuals  or  households.  This 
form  may  be  used  by  the  public  to 
register  formal  complaints  of 
misconduct  by  United  States  Border 
Patrol  Employees. 

(5)  250  annual  responses  at  .25  hours 
per  response 

(6)  62.5  annual  burden  hours 

(7)  Not  applicable  under  section 
3504(h} 

Public  comment  on  this  item  is 
encouraged. 

Dated;  March  4, 1994. 

Lewis  Arnold, 

Department  Qearance  Officer.  Department  of 
Justice. 

(FR  Doc.  94-5436  Filed  3-8-94;  8;45  am] 
BILUNG  CODE  441I>-1(M« 

Federal  Bureau  of  Prisons 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Construction  of  a 
Metropolitan  Detention  Center  in 
Houston,  TX 

agency:  Federal  Bureau  of  Prisons, 
Justice. 

ACTION:  Notice  of  Intent  to  Prepare  a 
Eiraft  Environmental  Impact  Statement 
(DEIS). 

SUMMARY: 

Proposed  Action 

The  United  States  Department  of 
Justice,  Federal  Bureau  of  Prisons  has 
determined  that  a  new  Metropolitan 
Detention  Center  (MDC)  is  nwded  in  its 
system.  The  Bureau  of  Prisons  will 
evaluate  five  proposed  sites  located  in 
Houston,  Texas  for  construction  of  the 
MDC. 

The  proposed  sites  are; 

(A)  BlodL  71 — a  1.45  acre  site 
encompassing  an  entire  city  block 
extending  from  Texas  Street  on  the 
north,  Canine  Street  cm  the  south. 
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Capitol  Street  on  the  east  and  Austin 
Street  on  the  west.  Presently  the  site  is 
utilized  as  at-grade  parking. 

(B)  Block  76 — a  1.45  acre  site 
encompassing  an  entire  city  block 
extending  firom  Capitol  Street  on  the 
north,  Rusk  Street  on  the  south, 

LaBranch  Street  on  the  east  and  Austin 
Street  on  the  west.  Presently  the  site  is 
utilized  as  at-grade  parking. 

(C)  Block  77 — a  1.45  acre  site 
encompassing  an  entire  city  block 
extending  horn  Capitol  Street  on  the 
ncHth,  Rusk  Street  on  the  south,  Austin 
Street  on  the  east  and  Caroline  Street  on 
the  west.  Presently  the  site  is  utilized  as 
at-grade  parking. 

(D)  Block  43 — a  1.43  acre  site 
encompassing  an  entire  city  block 
extending  from  Preston  Street  on  the 
north.  Prairie  Street  on  the  south,  Travis 
Street  on  the  east  and  Milam  Street  on 
the  west.  Presently  the  site  is  utilized  as 
at-grade  parking. 

(E)  Ha^ey-Franklin  Block — a  1.43 
acre  site  encompassing  an  entire  city 
block  extending  firom  Calhoun  Street  on 
the  north.  Pierce  Elevated  on  the  south, 
Louisiana  Street  on  the  east  and  Milam 
Street  on  the  west.  Presently  the  site  is 
utilized  as  at-grade  parking,  and  is  the 
location  of  Adrian’s  Restaurants. 

The  Federal  Bureau  of  Prisons 
proposes  to  construct  a  500  unit 
detention  facility  for  individuals  who 
are  awaiting  trial,  sentencing,  or  have 
other  business  before  the  United  States 
District  Court.  As  such,  the  facility  is 
considered  an  extension  of  the  Federal 
judiciary  and  law  enforcement  activity 
in  Houston,  Texas. 

It  is  anticipated  that  the  proposed 
sites  are  of  sufficient  size  to  provide 
space  for  housing,  programs,  services 
and  support  areas  as  well  as 
administration,  parking  and  staff 
training. 

The  Process 

In  the  process  of  evaluating  the  five 
sites,  several  aspects  will  receive 
detailed  examination  including: 
utilities,  traffic  patterns,  noise  levels, 
visual  intrusion,  threatened  and 
endangered  species,  cultural  resources 
and  socio-economic  impacts. 

Alternatives 

In  developing  the  DEIS,  the  options  of 
no  action  and  ^temative  sites  for  the 
proposed  facility  will  be  fully  and 
thoroughly  examined. 

Scoping  Process 

During  the  preparation  of  the  DEIS, 
there  will  be  numerous  opportimities 
for  public  involvement  in  order  to 
determine  the  issues  to  be  examined.  A 
scoping  meeting  will  be  held  in  the 


Houston  Downtown  Library’s  Julia 
Ideson  Building  Auditoriiun  at  2  p.m. 
on  March  22. 1994.  The  meeting  will  be 
well  publicized  and  will  be  held  at  a 
time  which  will  make  it  possible  for  the 
public  and  interested  agencies  or 
organizations  to  attend.  In  addition,  a 
number  of  public  information  meetings 
will  be  held  by  representatives  of  the 
Bvueau  of  Prisons  with  interested 
citizens,  officials  and  community 
leaders. 

DEIS  Preparation 

Public  notice  will  be  given  concerning 
the  availability  of  the  DEIS  for  public 
review  and  conunent. 

Address 

Questions  concerning  the  proposed 
action  and  the  DEIS  can  be  emswered  by: 

K.  Bradley  Wiggins,  Site  Selection  and 
Environmental  Review  Specialist,  Federal 
Bureau  of  Prisons,  320  First  St.,  NW.,  ^ 
Washington,  DC  20534,  (202)  514-6470. 

Dated:  March  3, 1994. 

Patricia  K.  Sledge,  * 

Chief,  Site  Selection  and  Environmental 
Review  Branch. 

(FR  Doc.  94-5381  Filed  3-8-94;  8:45  amj 
BILUNG  cooe  441(M»-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  94-017] 

NASA  Advisory  Council  (NAC), 
Aeronautics  Advisory  Committee 
(AAC);  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Aeronautics 
Advisory  Committee. 

DATES:  March  31, 1994, 8  a.m.  to  6  p.m. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration,  room  6H46,  300 
E  Street,  SW.,  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Catherine  Smith,  Office  of 
Aeronautics,  National  Aeronautics  and 
Space  Administration,  Washington,  DC 
20546  (202/554-0501). 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— Aeronautics  Strategic  Planning 
— Fiscal  Year  94-95  Program  Update 


It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  tho 
scheduling  priorities  of  the  key 
participants. 

Dated:  March  3, 1994. 

Timothy  M.  Sullivan, 

Advisory  Committee  Management  Officer. 

[PR  Doc  94-5384  Piled  3-8-94;  8:45  am) 
BILLMG  cooe  TSIO-OI-M 

NATIONAL  INDIAN  GAMNQ 
COMMISSION 

Fee  Rates 

AGENCY:  National  Indian  Gaming 
Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  25  CFR  514.1(a)(3),  that  the 
National  Indian  Gaming  Commission 
has  adopted  a  preliminary  annual  fee 
rate  of  0.6%  (.006  for  calendar  year 
1994.  The  rate  shall  apply  to  all 
assessable  gross  revenues  (tier  1  and  tier 
2)  from  eat^  class  II  gaming  operation 
regulated  by  the  Commission. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Altimus,  National  Indian  Gaming 
Commission,  1850  M  Street,  NW.,  suite 
250,  Washington.  DC  20036;  telephone 
202/632-7003;  fax  202/632-7066  (these 
are  not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION:  The 
Indian  Gaming  Regulatory  Act 
established  the  National  Indian  Gaming 
Commission  which  is  charged  with, 
among  other  things,  regulating  Class  11 
gaming  on  Indian  lands. 

The  regulations  of  the  Commission 
(25  CFR  part  500)  provide  for  a  system 
of  fee  assessment  and  payment  that  is 
self-administered  by  the  Class  n  gaming 
operations.  Pursuant  to  those 
regulations,  the  Commission  is  required 
to  adopt  and  communicate  assessment 
rates;  ^e  gaming  operations  are 
required  to  apply  those  rates  to  their 
revenues,  compute  the  fees  to  be  paid, 
and  report  and  remit  the  fees  to  the 
Commission  on  a  quarterly  basis. 

The  regulations  of  the  Commission 
and  this  rate  are  effective  for  calendar 
year  1994.  Therefore,  all  Class  11  gaming 
operations  within  the  jLirisdiction  of  the 
Commission  are  required  to  self- 
administer  the  pro^dsions  of  these 
regulations  and  report  and  pay  any  fees 
that  are  due  to  the  Commission  before 
the  end  of  the  first  quarter  of  1994 
(March  31),  and  quarterly  thereafter. 
Anthony  ).  Hope, 

Chairman,  National  Indian  Gaming 
Commission. 

[FR  Doc.  94-5377  Filed  3-8-94;  8:45  am] 
BILLING  CODE  7S<S-01-M 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-8948] 

Shieldalloy  Metallurgical  Corp.;  intent 
To  Establish  Local  Public  Document 
Room 

Notice  is  hereby  given  that  the 
Nuclear  Regulatory  Commission  (NRC) 
is  intending  to  establish  a  local  public 
document  room  (LPDR)  for  records 
pertaining  to  the  decommissioning  of 
the  Shieldalloy  Metallurgical 
Corporation  (Shieldalloy)  site  near 
Cambridge,  Ohio. 

Among  the  factors  the  NRC  will 
consider  in  selecting  a  location  for  the 
collection  are: 

(1)  Whether  the  institution  is  an 
established  document  repository  with  a 
history  of  impartially  serving  the  public; 

(2)  The  physical  facilities  avail^le, 
including  shelf  space,  patron  work 
space,  and  copjdng  and  micrographic 
equipment; 

(3)  The  willingness  and  ability  of  the 
library  staff  to  maintain  the  LPDR 
collection  and  assist  the  public  in 
locating  records; 

(4)  The  public  accessibility  of  the 
library,  including  parking,  ground 
transportation,  and  hours  of  operation, 
particularly  evening  and  weekend 
hours; 

(5)  The  accessibility  of  the  library  to 
the  handicapped; 

(6)  The  proximity  of  the  library  to  the 
Shieldalloy,  Cambridge,  Ohio,  site. 

Public  comments  are  requested  on 
libraries  in  the  vicinity  of  the 
Cambridge,  Ohio,  site  that  might  be 
considered  for  selection  as  the  location 
for  this  NRC  local  public  document 
room  collection. 

The  comment  period  expires  April  8, 
1994.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
filed  on  or  before  this  date. 

Written  comments  may  be  submitted 
to  Mr.  David  L.  Meyer,  Qiief,  Rules 
Review  and  Directives  Branch,  Division 
of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Coimnission,  Washington,  DC  20555- 
0001. 

For  further  information  you  may 
contact  Ms.  Jona  L.  Souder,  LPDR 
Program  Manager,  Freedom  of 
Information  Act/Local  Public  Document 
Room  Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001.  Telephone  301-492- 
4344  or  Toll-Free  1-800-638-8081. 


Dated  at  Bethesda,  Maryland,  this  4th  day 
of  March,  1994. 

For  the  Nuclear  Regulatory  Commission. 
Doimie  H.  Grimsley, 

Director,  Division  of  Freedom  of  Information 
and  Publications  Services,  Office  of 
Administration. 

(FR  Doc.  94-5386  Filed  3-8-94;  8:45  am) 
BILUNG  CODE  7S90-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Historically  Black  Colleges  and 
Universities  (HBCU’s)  Federal 
Employment  Advisory  Group 

AGENCY:  U.S.  Office  of  Personnel 
Management. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  According  to  the  provisions  of 
section  10  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  notice 
is  hereby  given  that  the  Historically 
Black  Colleges  and  Universities 
(HBCU’s)  Federal  Employment  Advisory 
Group  will  meet  at  the  time  and  place 
shown  below: 

DATES:  March  22, 1994,  9  a.m. 

PLACE:  U.S.  Office  of  Personnel 
Management  (OPM)  Conference  Center, 
room  1350, 1900  E  Street,  NW., 
Washington,  DC. 

AGENDA:  The  focus  of  the  March  22nd 
meeting  will  be  a  final  report  to  the 
Director,  OPM,  on  the  activities  by  the 
Advisory  Group  and  its  three 
subcommittees  to  enhance  the 
employment  of  students  and  graduates 
from  HBCU’s  in  the  Federal 
Government. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  H.  Paige,  Chief,  Recruiting 
Pohcy  Division,  Office  of  Personnel 
Management,  Room  6332, 1900  E  Street, 
NW.,  Washington,  DC  20415. 
SUPPLEMENTARY  INFORMATION:  'The 
meeting  is  open  to  the  public.  This  is 
the  final  meeting  of  the  Advisory  Group, 
which  sunsets  in  June  1994.  If  time 
permits,  an  opportunity  will  be 
provided  for  members  of  the  public  in 
attendance  at  the  meeting  to  provide 
their  views. 

Persons  wishing  to  address  the 
Advisory  Group  orally  at  the  meeting 
should  submit  a  written  request  no  later 
than  the  close  of  business  on  March  11, 
1994.  The  request  must  include  the 
name  and  address  of  the  person  wishing 
to  appiear,  the  capacity  in  which  the 
appearance  will  be  made,  a  short 
summary  of  the  intended  presentation, 
and  the  amount  of  time  desired. 


U.S.  Office  of  Personnel  Management. 
Lorraine  A.  Green, 

Deputy  Director. 

IFR  Doc.  94-5370  Filed  3-8-94;  8:45  am) 
BILLING  CODE  632S-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33707;  File  No.  SR-MCC- 
94-G2] 

Self-Regulatory  Organization;  Midwest 
Clearing  Corporation;  Notice  of  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  To  Add  a  Fee 
Relating  to  the  Automatic  Securities 
Loan  Program 

March  3, 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,^  notice 
is  hereby  given  that  on  February  7, 

1994,  the  Midwest  Clearing  Corporation 
(“MCC”)  filed  with  the  Securities  and 
Exchange  Commission  (“Commission”) 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  primarily  by  MCC, 
a  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  'Terms  of  Substance  of 
the  Proposed  Rule  Change 

MCC  proposes  to  amend  a  portion  of 
its  Services  and  Schedule  of  Charges  by 
adding  a  fee  to  its  Automatic  Securities 
Loan  Program  (“ASLP”). 

II.  Self-Regulatory  Organization’s 
Statement  of  the  ^rpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
MCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  emd  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  MCC  has  prepared 
summaries,  set  forth  in  Sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  for  the  proposed  rule 
change  is  to  establish  a  fee  for  the  ASLP 
for  MCC  participants  who  are 
.  institutional  participants  of  MSTC  (as 
that  term  is  defined  in  MSTC’s  rules). 


>  15  U.S.C.  78s(b)(l)  (1988). 
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This  fee  reflects'a  charge  of  55%  (rather 
than  the  50%  charged  to  other 
participants).  This  charge  is  higher  for 
institutional  participants  of  MSTC  than 
for  other  participants  for  MCC  who  are 
not  also  institutional  participants  of 
MSTC  because  institutional  participants 
of  MSTC  are  not  charged  Auto  Stock 
Loan  receive  and  Auto  Stock  Loan 
delivery  fees  of  $0.75  per  transaction. 
The  $0.75  MSTC  fee  only  applies  to 
participants  (are  opposed  to 
institutional  peirticipants)  of  MSTC. 

MCC  believes  that  the  proposed  rule 
change  is  consistent  with  Section  17A  of 
the  Act  2  in  that  it  provides  for  the 
equitable  allocation  of  reasonable  fees 
and  other  charges  among  participants 
using  its  facilities. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

MCC  believes  that  the  proposed  rule 
change  will  neither  have  an  impact  on 
competition  nor  impose  a  bmden  on 
competition. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Conunents  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

MCC  has  neither  solicited  nor 
received  any  comments  on  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(ii)  of  the  Act  3  and  Rule  19b- 
4(e)(2)  thereunder  ■«  because  the 
proposal  establishes  or  changes  a  due, 
fee,  or  other  chsuge  imposed  by  the  self- 
regulatory  organization.  At  any  time 
within  sixty  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Qmiments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 


2 15  U.SX1  78q-l  (19081 
3  IS  U.&C  78»(b)i3XAXii)  (19881 
« 17  CFR  240.19b-4(«)(4)  (19931 


amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  wit^eld  ^m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  wrill  also  be  aVailable  for 
inspection  and  copying  at  the  principal 
office  of  MCC.  All  submissions  should 
refer  to  File  No.  SR-MCC-94-02  emd 
should  be  submitted  by  March  30, 1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. » 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-5397  Filed  3-4-94;  8:45  am) 
BILUNQ  CODE  8010-01-M 


[Release  No.  34-33706;  Ftte  No.  SR-NYSE- 
92-37) 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change  and 
Amendment  No.  1  and  No.  2  to 
Proposed  Rule  Change  Relating  to 
Entry  of  Limit  at  the  Close  Orders 

March  3, 1994. 

I.  Introduction 

On  December  23, 1992,  the  New  York 
Stock  Exchange,  Inc.  (“NYSE”  or 
“Exchange”)  submitted  to  the  Securities 
and  Exchange  Commission  (“SEC*  or 
“Commission”),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (“Act”)  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  NYSE  Rule  13  to  permit  the 
entry  of  limit  at  the  close  (“LOC”) 
orders  to  offset  published  imbalances  of 
market  at  the  close  (“MOC’)  orders.  On 
September  8, 1993,  the  NYSE  submitted 
Amendment  No.  1  to  the  proposed  rule 
change  in  order  to  conform  the  filing 
with  the  recent  amendments  to  the 
Exchange’s  auxiliary  closing 
procedm«s.3  On  September  29, 1993, 
the  NYSE  submitted  Amendment  No.  2 
to  the  proposed  rule  change  in  order  to 


*17  CFR  2t».30-3(a)(12)  (1993). 

*  15  U.S.C  78s(b)(l)  (1908). 

217  CFR  240.19b-4  (19911 
2  See  letter  horn  fames  E.  Buck.  Senior  Vice 
President  and  Secretary,  tfVSE.  to  Diana  Luka- 
Hopson,  Branch  Chief,  Division  of  Market 
Regulation.  SEC,  dated  September  3. 1993 
(“Amendment  No.  1"). 


clarify  certain  terms  used  in  the  original 
filing.* 

The  proposed  rule  change,  together 
with  Amendments  No.  1  and  No.  2.  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  32994 
(September  30, 1993),  58  FR  52126 
(October  6, 1993).  No  comments  were 
received  on  the  proposal.  This  order 
approves  the  proposed  rule  change, 
including  both  amendments,  contingent 
upon  the  NYSE  submitting  to  the 
(Commission  a  satisfactory  Information 
Memorandum. 

n.  Descriirtion  of  the  Pn^sal 

NYSE  rule  13  currently  defines  an  “at 
the  close  order”  as  a  market  order  to  be 
executed  in  its  entirety  at  the  closing 
price.  The  Exchange  proposes  to  amend 
this  rule  to  provide  that  an  “at  the  close 
order”  also  wrill  include  a  limit  order  for 
execution  at  the  closing  price.  The 
NYSE  proposal  wrill  enable  a  member 
firm  to  enter  a  LCXC  order,  pursuant  to 
such  procedures  regarding  time  of  order 
entry  and  cancellation  as  the  NYSE 
periodically  will  establish,!  only  to 
offset  a  published  imbalance  of  MCXC 
orders  in  that  stock.6  The  initial  LCXC 


*See  letter  firom  Elonaid  Siemer,  Director.  Market 
Surveillance,  NYSE,  to  Diana  Luka-Hopeon,  Branch 
Chief.  Division  of  Market  Regulation,  SEC,  dated 
September  29, 1993  ("Amendment  No.  2”). 

»  See  infra,  note  16. 

«  Presently,  the  NYSE  utilizes  two  sets  of  closing 
procedures,  one  for  expiration  days  (as  defined 
below)  and  one  for  all  other  trading  days,  pursuant 
to  which  specialists  may  be  requir^  to  disseminate 
MOC  order  imbalances  of  50,000  shares  or  more. 
Amendment  No.  2,  see  supra  note  4.  clarifies  that 
the  term  “expiration  days”  refers  to  both  (1)  the 
trading  day.  usually  the  third  Friday  of  the  month, 
when  some  stock  index  options,  stc^  index  futures 
and  options  on  stock  index  futures  expire  or  settle 
concurrently  ("Expiration  Fridays”)  and  (2)  the 
trading  day  on  which  end  of  calendar  quarter  index 
options  expire  f  “QIX  Expiration  Days”). 

On  expiration  days,  the  NYSE's  auxiliary  closing 
procedures  establish  a  3:40  p.m.  deadline  for  (1)  the 
entry  of  MOC  orders  related  to  a  trading  strategy 
involving  an  expiring  index  derivative  product  and 
92)  the  cancellation  or  reduction  of  any  MOC  order. 
Moreover,  in  the  pilot  stocks  (as  de&n^  below,  (see 
infra  note  9),  the  specialist  must,  as  soon  as 
practicable  after  3:40  p.m.,  disseminata  any  MOC 
order  imbalance  of  50.000  shares  or  more; 
thereafter,  MOC  orders  in  the  pilot  stocks  may  be 
entered  only  to  ofhet  a  published  imbalance.  See 
Securities  Exchange  Act  Release  No.  32868 
(September  10, 1993),  58  FR  48687  (September  17, 
1993)  (File  No.  SR-NYSB-93-331  (approving 
modifications  to  auxiliary  closing  procedures  and 
extending  pilot  program  until  October  31. 1994). 
Amendment  No.  1,  see  supra  note  3,  made 
conforming  changes  to  the  original  LOC  order  Rling. 

On  other  trading  days,  the  specialist  must,  as 
soon  as  practicable  after  3:45  p.m.,  disseminata  any 
MOC  order  imbalance  of  50.000  sharea  or  more  in 
(1)  the  pilot  stocks  and  (2)  any  stock  being  added 
to  or  dropped  from  certain  stock  indmces  (or,  with 
Floor  Official  approval,  horn  other  stock  indexes). 
For  non-expiration  days,  a  published  imbalance  (or 
the  lack  thereof)  does  not  preclude  the  entry  or 
cancellation  of  any  MOC  order  on  either  side  of  the 

Continued 
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order  entry  and  cancellation  times  are 
set  forth  below. 

The  Exchange  will  modify  its 
automated  order  routing  system  to 
accept  the  new  LCX^  order  type,  and 
anticipates  that  the  necessary  system 
changes  will  be  completed  in  spring 
1994.7  At  that  time,  the  NYSE  will 
initiate  LOG  order  entry,  on  a  15-month 
pilot  basis  ,8  in  five  of  the  so-called 
“pilot  stocks.”*  According  to  the  NYSE, 
the  initial  stocks  will  be  selected  based 
on  their  having  a  level  of  market  activity 
and  trading  interest  that  suggests  LOG 
orders  would  be  a  useful  investment 
vehicle;'*  other  stocks  will  be  added, 
during  the  15-month  period,  as  the 
NYSE  gains  experience  with  this  pilot 
program." 

In  terms  of  the  procedures  for 
handling  LOG  orders,  the  NYSE 
proposes  to  establish  a  3:55  p.m. 
deadline  for  their  entry.  On  expiration 
days,  LOG  orders  will  be  irrevocable 
after  3:40  p.m.  {except  in  the  event  of  a 
legitimate  error);  on  other  trading  days, 
cancellation  of  LOG  orders  will  be 
prohibited  after  3:55  p.m.  (except  in  the 


market.  See  Securities  Exchange  Act  Release  No. 
31291  (October  6. 1992).  57  FR  47149  (October  14. 
1992)  (File  No.  SR-NYSE-92-12). 

rThe  NYSE  has  represented  that,  before  initiating 
L(X2  order  entry,  it  will  submit  to  the  Commission 
a  letter  (1)  stating  that  the  modifications  to  its 
SuperDot  system  have  been  tested  and  are  fully 
operational  and  (2)  informing  the  Commission  of 
the  start-up  date  for  this  pilot  program.  Telephone 
conversation  between  Donald  Siemer,  Director. 
Market  Surveillance,  NYSE,  and  Beth  Stekler, 
Attorney,  Division  of  Market  Regulation,  SEC,  on 
January  26, 1994. 

■  See  letter  from  Donald  Siemer,  Director,  Market 
Surveillance,  NYSE,  to  Diana  Luka-Hopson,  Branch 
Chief,  Division  of  Market  Regulation,  SEC,  dated 
August  25, 1993. 

*  For  purposes  of  IOC  order  entry,  the  term  “pilot 
stocks”  refers  to  the  Expiration  Friday  pilot  stocks 
plus  any  additional  QIX  Expiration  Day  pilot 
stocks.  Specifically,  the  Expiration  Friday  pilot 
stocks  consist  of  the  50  most  highly  capitalized 
Standard  &  Poors  (“S&P”)  500  stocks  and  any 
component  stocks  of  the  Major  Market  Index 
("MMI”)  not  included  therein.  The  QIX  Expiration 
Day  pilot  stocks  consist  of  the  50  most  highly 
capitalized  S&P  500  stocks,  any  component  stocks 
of  the  MMI  not  included  therein  and  the  10  highest 
weighted  S&P  Midcap  400  stocks. 

roThe  NYSE  has  represented  that,  before 
initiating  LCXi  order  entry,  it  will  submit  to  the 
Commission  a  letter  containing  the  names  of  the 
five  stocks.  Telephone  conversation  between 
Donald  Siemer,  Director,  Market  Surveillance, 
NYSE,  and  Beth  Stekler,  Attorney,  Division  of 
Market  Regulation,  SEC,  on  January  28, 1994. 

i<  The  NYSE  has  represented  that,  at  such  time 
as  stocks  are  added  to  this  pilot  program,  it  will 
submit  to  the  Commission  a  letter  containing  the 
names  of  the  stocks.  Telephone  conversation 
between  Donald  Siemer,  Director,  Market 
Surveillance,  NYSE,  and  Beth  Stekler,  Attorney, 
Division  of  Market  Regulation,  SEC,  on  January  28, 
1994.  The  (Commission  notes  that  the  total  number 
of  pilot  stocks  (as  defined  above,  see  supra  note  9), 
and  thus  the  maximum  number  of  stocks  which 
could  be  selected  for  IXXD  order  entry,  is  presently 
62. 


event  of  a  legitimate  error).'2  in 
addition,  the  NYSE  will  notify  its 
electronic  display  book,  such  that  LOG 
orders  will  be  prioritized  relative  to 
other  LOG  orders  by  time  of  entry,  but 
will  be  required  to  yield  priority  to  all 
conventional  Umit  orders  on  the 
specialist’s  book  at  the  same  price. 

Under  these  procedures,  LOG  orders  at 
the  closing  price  (as  opposed  to  a  better 
price)  will  not  be  guaranteed  an 
execution. 

The  Exchange  believes  that,  with 
respect  to  expiration  flays,  the  pilot  to 
permit  the  use  of  LOG  orders  on  a 
limited  basis,  as  described  above, 
should  be  viewed  as  an  interim  measure 
to  help  address  the  prospect  of  excess 
market  volatility  that  may  be  associated 
with  an  imbalance  of  MC5g  orders  at  the 
close.  The  NYSE  states  that  the  basis  for 
the  proposed  rule  change  is  Section 
6(b)(5),  whi(di  requires  that  the  rules  of 
the  Exchange  be  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

III.  Discussion 

The  Gommission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b). '3  In 
particular,  the  Gommission  believes  the 
proposal  is  consistent  with  the  Section 
6(b)(5)  requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  and,  in  general,  to  protect  investors 
and  the  public  interest. 

In  recent  years,  the  self-regulatory 
organizations,  with  the  support  of  the 
Gommission,  have  instituted  certain 
safeguards  to  minimize  excess  market 
volatility  that  may  arise  from  the 
liquidation  of  stodc  positions  related  to 
trading  strategies  involving  index 
derivative  products.  For  instance,  since 
1986,  the  NYSE  has  utilized  auxiliary 
closing  procedures  on  expiration  days. 
As  recently  amended,'^  these 
procediues  establish  a  simultaneous 


12  As  noted  above,  member  firms  will  be  able  to 
enter  LCX)  orders  only  to  offset  a  published 
imbalance  of  MCXD  orders  in  that  stock.  Under  the 
NYSE's  closing  procedures,  see  supra  note  6,  MOC 
order  imbalances  of  50,000  shares  or  more  must  be 
disseminated  as  soon  as  practicable  after  3:40  p.m. 
on  expiration  days  and  after  3:45  p.m.  on  other 
trading  days.  LOG  order  entry  will  be  permitted 
thereafter. 

>2  15  U.S.C.  §  78f(b)  (1988). 

>■•  For  further  discussion  of  the  NYSE’s  auxiliary 
closing  procedures,  see  supra,  note  6. 


3:40  p.m.  deadline  for  the  entry  of 
expiration-related  MOG  orders  and  for 
the  cancellation  or  reduction  of  any 
MOG  order.  The  procedures  allow  the 
NYSE  to  obtain  an  indication  of  the 
buying  and  selling  interest  in  MOG 
orders  at  expiration  and,  if  there  is  a 
substantial  imbalance  on  one  side  of  the 
market,  to  provide  the  investing  public 
with  timely  and  reliable  notice  thereof 
and  with  an  opportunity  to  make 
appropriate  investment  decisions  in 
re^onse. 

The  NYSE  auxiliary  closing 
procedures  have  worked  relatively  well 
and  may  have  resulted  in  more  orderly 
markets  on  expiration  days. 

Nevertheless,  both  the  Gommission  and 
the  NYSE  remain  concerned  about  the 
potential  for  excess  market  volatility, 
particularly  at  the  close  on  expiration 
days.  Although,  to  date,  the  NYSE  has  ' 
been  able  to  attract  sufficient  contra-side 
interest  to  effectuate  an  orderly  closing, 
adverse  market  conditions  could 
converge  on  an  expiration  day  to  create 
a  market  dislocation'which  could  make 
member  firms  and  their  customers 
unwilling  to  acquire  significant 
positions. 

After  careful  review,  the  Gommission 
preliminarily  has  concluded  that  LOG 
orders  should  provide  the  NYSE  with  an 
additional  means  of  attracting  contra- 
side  interest  to  help  alleviate  MOG  order 
imbalances  arising  from  the  liquidation 
of  index  derivative  related  positions.  As 
a  practical  matter,  the  Gommission 
believes  that  the  new  LOG  order  type 
will  appeal  to  certain  market 
participants  who  otherwise  might  be 
reluctant  to  commit  capital  at  the  close. 
Specifically,  unlike  a  MOG  order,  which 
results  in  significant  exposure  to 
adverse  price  movements,  a  LCX^  order 
will  allow  each  investor  to  determine 
the  maximum/minimum  price  at  which 
he  or  she  is  willing  to  buy/ sell.  To  the 
extent  that  such  risk  management 
benefits  encourage  NYSE  member  firms 
and  their  customers  to  enter  orders  to 
offset  MOG  order  imbalances  of  50,000 
shares  or  more,  thereby  adding  liquidity 
to  the  market,  the  Gommission  agrees 
with  the  NYSE  that  LOG  orders  could 
become  a  useful  investment  vehicle  for 
curbing  excess  price  volatility  at  the 

close. '5 

The  Gommission  also  finds  that  the 
NYSE  has  established  appropriate 
procedures  for  the  handling  of  LOG 
orders  and  that  the  NYSE’s  existing 
surveillance  should  be  adequate  to 
monitor  compliance  with  those 


>2  Furthermore,  the  Commission  notes  that  L(X 
orders  could  allow  the  NYSE  to  accomplish  this 
goal  without  diminishing  any  benefit  to  investors 
from  trading  strategies  which  rely  on  MCX)  orders 
to  guarantee  a  fill  at  the  closing  price. 
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procedures.i6  Because  LOG  orders  will 
be  required  to  yield  priority  to 
conventional  limit  orders  at  the  same 
price,  the  Commission  is  satisfied  that 
public  customer  orders  on  the 
specialist’s  book  will  not  be 
disadvantaged  by  this  proposal.  In 
addition,  the  Commission  believes  that 
the  proposed  3:55  p.m.  deadline  for 
LOC  order  entry  strikes  a  reasonable 
balance  between  the  need  to  effectuate 
an  orderly  closing  and  the  need  to  avoid 
unduly  infringing  upon  legitimate 
trading  strategies.  Similarly,  in  the 
Commission’s  opinion,  the  prohibition 
on  cancelling  LOC  orders  on  expiration 
days  is  consistent  with  the  Exchange’s 
auxiliary  closing  procedures  and,  like 
those  procedures,  should  allow 
specialists  to  make  a  timely  and  reliable 
assessment  of  expiration-related  order 
flow  and  its  potential  impact  on  the 
closing  price. 

The  Commission  is  approving  LOC 
order  entry  on  a  15-monA  pilot  basis, 
beginning  with  five  of  the  pilot  stocks, 
contingent  upon  the  NYSE  submitting  to 
the  Commission  a  satisfactory 
Information  Memorandum.i^  As  long  as 
some  index  derivative  products 
continue  to  expire  based  on  closing 
stock  prices  on  expiration  days,  the 
Commission  agrees  with  the  NYSE  that 
such  procedures  are  necessary  to 
provide  a  mechanism  to  handle  the 
potentially  large  imbalances  that  can  be 
engendered  by  firms  unwinding  index 
derivative  related  positions.  Diuing  the 
pilot  program,  the  Commission  expects 
the  NYSE  to  monitor  the  effectiveness  of 
its  LOC  order  procedures. 

The  Commission  therefore  requests 
that  the  NYSE  submit  a  report  to  the 
Commission,  by  the  date  12  months 
after  the  start-up  date  for  LOC  order 
entry,  describing  its  experience  with  the 
pilot  program.  At  a  minimum,  this 
report  should  contain  the  following  data 
for  each  expiration  day  during  that  12- 
month  period;  (1)  The  names  of  all  LOC 
pilot  stocks  as  of  that  expiration  day 
(including  both  the  initial  five  stocks 
and  any  pilot  stocks  added  thereafter); 
(2)  for  all  LOC  pilot  stocks  which  had 
a  MOC  order  imbalance  of  50,000  shares 


16  While  Rule  13,  as  amended,  provides  the  NYSE 
with  discretion  in  establishing  the  procedures  for 
LCXZ  order  entry  and  cancellation,  the  Conunission 
expects  that  any  modification  to  the  procedures 
described  herein  will  be  submitted  to  the 
Commission  as  a  proposed  rule  change  pursuant  to 
section  19(b)  of  the  Act. 

irThe  NYSE  has  agreed  to  the  Information 
Memorandum  being  a  prerequisite  for  the 
implementation  of  its  LOC  order  pilot  program. 
Telephone  conversation  between  Robert 
McSweeney,  Senior  Vice  President,  Market 
Surveillance,  NYSE,  and  Sharon  Lawson,  Assistant 
Director,  Division  of  Market  Regulation,  SEC.  on 
February  2, 1994. 


or  more  at  3:40  p.m.,  the  names  of  those 
stocks  and  the  size  of  the  imbalance;  (3) 
for  each  stock  listed  in  (2)  above,  the 
size  of  the  MOC  order  imbalemce  at  4:00 
p.m.  and  an  appropriate  measure  of  the 
size  of  conventional  hmit  order  and 
LOC  order  interest,  on  the  opposite  side 
of  the  market  firom  the  imbalance,  at  4 
p.m.;  (4)  for  each  stock  listed  in  (2) 
above,  (i)  the  price  of  the  transaction 
effected  closest  in  time  to  3:40  p.m.,  the 
price  of  the  last  regular  way  trade  and 
the  closing  price,  (ii)  the  change  in  price 
of  the  closing  transaction,  measured  as 
a  percentage,  fi'om  the  last  regular  way 
trade  and  from  the  transaction  effected 
closest  in  time  to  3:40  p.m.  (iii) 
historical  data  analyzing  price  volatility 
for  the  same  stock  on  expiration  days 
prior  to  the  implementation  of  this  pilot 
program;  and  (5)  the  average  price 
volatility  for  all  stocks  listed  in  (2) 
above  as  compared  to  the  average  price 
volatility  for  all  other  pilot  stocks.  The 
NYSE  report  also  should  contain,  for 
one  week  per  calendcu:  quarter 
(including  at  least  one  week  with  no 
expiration  days)  the  data  described 
herein,  as  modified  to  reflect  the  MOC 
procedures  for  non-expiration  days.  Any 
requests  to  modify  this  pilot  program,  to 
extend  its  effectiveness  or  to  seek 
permanent  approval  of  the  pilot 
procedures  also  should  be  submitted  to 
the  Commission,  by  the  date  12  months 
after  the  date  for  the  start-up  of  LOC 
order  entry,  as  a  proposed  rule  change 
pursuant  to  section  19(b)  of  the  Act. 

rv.  Conclusion 

For  the  reasons  set  forth  above,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(5)  of  the  Act. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act, is  that  the 
proposed  rule  change  (SR-NYSE-92- 
37)  is  approved  on  a  15-month  pilot 
basis,  contingent  upon  the  NYSE 
submitting  to  the  Commission  a 
satisfactory  Information  Memorandum. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.19 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-5396  Filed  3-8-94;  8:45  am) 
BILUNQ  CODE  8010-01-M 


i»15  U.S.C  78s(b)(2)  (1988). 

1917  CFR  200.30-3(a)(12)  (1991). 


issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Cheyenne  Software,  Inc., 
Common  Stock,  $0.01  Par  Value)  File 
No.  1-9189 

March  3, 1994. 

Cheyenne  Software,  Inc.  (“Company”) 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
(“Commission”),  pursuant  to  section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  (“Act”)  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  security  from  listing 
and  registration  on  the  Pacific  Stock 
Exchange,  Inc.  (“PSE”). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following; 

According  to  the  Exchange,  the 
Company  has  determined  to  withdraw 
the  listing  and  registration  of  the 
Common  Stock  on  the  PSE.  The 
Common  Stock  will  continue  to  be 
listed  on  the  American  Stock  Exchange, 
Inc.  (“Amex”). 

The  Company’s  desire  to  withdraw  its 
securities  from  listing  on  the  Exchange 
is  a  cost-cutting  measure.  A  listing  on 
the  Exchange  costs  the  Company 
approximately  $1,000  per  year.  The 
Company  also  incurs  certain 
administrative  costs  related  to  copying 
and  forwarding  to  the  Exchange  all  of 
the  Company’s  filings  with  the 
Commission.  The  Company  provides 
such  filings  to  the  Amex,  and  to 
similarly  send  such  material  to  the 
Exchange  is  an  additional  burden  in 
light  of  the  easy  access  by  stockholders 
and  potential  stockholders  to  such 
materials  from  other  sources. 

Any  interested  person  may,  on  or 
before  March  24, 1994  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  DC  20549,  facts 
becU’ing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  94-5373  Filed  3-8-94;  8:45  am) 
BILLING  CODE  801(M)1-M 
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[Ret  Na  IC-20107;  812-8588] 

Goldman  Sachs  Equity  Portfolios,  Inc. 
et  al.;  Application 

March  2, 1994. 

AGENCY:  Securities  and  Exchange 
Commission  (the  “SEC”  or  the 
“Commission”). 

ACTION:  Notice  of  Application  for 
Exemption  imder  the  Investment 
Company  Act  of  1940  (the  “Act”). 

APPLICANTS:  Goldman  Sachs  Equity 
Portfolios,  Inc.  (“Equity  Portfolios”), 
Goldman  Sachs  Trust  (“Bond  Trust”), 
Goldman  Sachs  Institutional  Liquid 
Assets  (“Institutional  Liquid  As^ts)”, 
Financial  Square  Trust  (“Financial 
Square  Trust”),  Centerland  Funds 
(“Centerland”),  Trust  for  Credit  Unions 
and  Paragon  Portfolio  (“Paragon”), 
(collectively,  the  “Funds”),  Oldman, 
Sachs  &  Co.  (“Goldman  Sachs”),  and 
Goldman  Sachs  Funds  Management, 

L.P.  (“Fvmds  Management”). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  for  an 
exemption  from  sections  2(a)(32), 
2(a)(35).  18(f)(1),  18(g),  18(i),  22(c)  and 
22(d)  of  the  Act  and  rule  22c-l 
there  tmder. 

SUMMARY  OF  APPUCATION:  Applicants 
request  an  order  to  permit  certain 
investment  companies  to  issue  multiple 
classes  of  shares  and  assess  a  contingent 
deferred  sales  charge  (“CDSC”).  The 
order  would  supersede  four  prior  orders 
(the  “Prior  Orders”)  and  would  permit 
certain  Fimds  to  issue  an  imlimited 
number  of  classes  and  expand  the  types 
of  expenses  that  may  be  allocated  to  a 
particular  class. 

FILING  DATES:  The  application  was  filed 
on  September  17, 1993,  and  amended 
on  December  6, 1993  and  February  3, 
1994.  Applicants  have  agreed  to  file  an 
addition^  amendment,  the  substance  of 
which  is  incorporated  herein,  during  the 
notice  period. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail,  Hearing  requests  should  be 
received  by  Ae  SEC  by  5:30  p.m.  on 
March  28, 1994  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
v\Titing  to  the  SEC’s  Secretary. 


ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
AppUcants;  32  Old  Slip,  New  York, 

New  York  10005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai,  Staff  Attorney,  at  (202) 
272-3809,  or  Robert  A.  Robertson. 
Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  at  the  SEC’s  Public 
Reference  Branch. 

Applicants’  Representations 

1.  Each  of  the  Funds  is  a 
Massachusetts  business  trust,  except 
that  Equity  Portfolios  is  a  Maryland 
corporation.  The  Funds  are  registered 
management  investment  companies 
under  the  Act  that  have  multiple  series. 
Certain  series  of  the  Funds  currently 
offer  more  than  one  class  of  shares 
imder  the  Prior  Orders.  i 

2.  Each  Fund,  other  than  Paragon  and 
certaun  series  of  Centerland,  has  entered 
into  an  investment  advisory  contract 
with  Goldman  Sachs,  Goldman  Sachs 
Asset  Management,  a  separate  operating 
division  of  Goldman  Sachs,  or  Funds 
Management.  Certain  series  of  the 
Funds  also  pay  Goldman  Sachs  Asset 
Management  International,  an  affiliate 
of  Goldman  Sachs,  and  certain  series  of 
Centerland  also  pay,  or  expect  to  pay  in 
connection  with  new  series  of  such 
Fund,  Boatmen’s  Trust  Company  or 
Kleinwort  Benson  International 
Investment  Limited,  an  advisory  or 
subadvisory  fee. 

3.  Paragon,  on  behalf  of  Paragon 
Treasury  Money  Market  Fund,  has 
entered  into  an  investment  advisory 
contract  with  Goldman  Sachs.  Premier 
Investment  Advisers,  Inc.  (“Premier”) 
acts  as  investment  adviser  to  each  of  the 
existing  series  of  Paragon,  other  than 
Paragon  Treasury  Money  Market  Fund. 
Boatman’s  Trust  Company  acts  as 
investment  adviser  to  certain  series  of 
Centerland.  Premier  acts  as  subadviser 
to  Paragon  Treasury  Money  Market 
Fund.  Goldman  Sachs  acts  as 
administrator  to  each  of  Paragon’s 
series. 


>  Goldman  Sachs  Equity  Portfolios,  et  al.. 
Investment  Company  Act  Release  Nos.  19241  (Jan. 
26. 1993).  (notice)  and  19288  (Feb.  23, 1993) 

(order).  Institutional  Liquid  Assets,  et  al.. 
Investment  Company  Act  Release  Nos.  17420  (Apr. 

11. 1990)  (notice)  and  17479  (May  8. 1990)  (order). 
Financial  Square  Trust,  et  al.,  Invsetment  Company 
Act  Release  Nos.  18282  (Aug.  20, 1991)  (notice)  and 
18319  (Sept.  17, 1991)  (order).  Centerland,  et  al.. 
Investment  Company  Act  Release  Nos.  18050  (Mar. 

18. 1991)  (notice)  and  18101  (Apr.  16. 1991)  (order). 


4.  Goldman  Sachs  Asset  Management 
acts  as  administrator  to  all  of  the  series 
of  Equity  Portfolios  and  Financial 
Square  Trust,  to  four  series  of  Bond 
Trust  and  to  certain  series  of 
Centerland.  Callahan  Credit  Union 
Financial  Services  Limited  Partnership 
acts  as  administrator  to  all  the  series  of 
Trust  for  Credit  Unions,  and  Boatmen’s 
Trust  Company  acts  as  administrator  to 
certain  of  the  series  of  Centerland. 
Goldman  Sachs  also  acts  as  principal 
underwriter  of  each  Fund. 

5.  The  Prior  Orders  permit  certain 
Funds  to  issue  multiple  classes  of  shares 
and  assess  a  CDSC.  Applicants  request 
an  order  that  would  expand  the 
investment  companies  eligible  to  rely  on 
the  Prior  Orders  to  include  Trust  for 
Credit  Unions  and  Paragon,  permit  the 
Funds  to  issue  an  imlimited  number  of 
classes,  and  expand  the  types  of 
expenses  that  may  be  allocated  to  a 
particular  class.  Applicants  request  that 
the  exemption  be  extended  to  future 
funds  for  which  Goldman  Sachs  or  any 
entity  controlling,  controlled  by  or 
under  commion  control  with  Goldman 
Sachs  acts  as  investment  adviser  or 
distributor. 

A.  The  Multiple  Class  Distribution 
System 

1.  Applicants  request  an  order  to 
permit  each  Fund  to  issue  an  unlimited 
number  of  classes  of  shares.  The  classes 
would  be  identical  in  all  respects 
except:  Any  such  class  (a)  may  be 
subject  to  a  distribution  plan  adopted 
under  rule  12b-l,  a  share-holder 
services  plan  and/or  an  administration 
plan  (collectively,  the  “Plans”)  and  may 
make  different  payments  pursuant  to 
such  Plans  (“Plan  Pa)mients”)  and 
relating  to  obtaining  shareholder 
approval  of  a  distribution  plan  (or  an 
amendment  to  such  plan);  (b)  may  bear 
different  “Class  Expenses”  (as  described 
below);  (c)  may  bear  a  different  name  or 
designation;  (d)  will  have  exclusive 
voting  rights  with  respect  to  any  Plan 
adopted  exclusively  with  respect  to 
such  class;  (e)  may  have  different 
exchange  privileges;  and  (f)  may  bear 
any  other  incremental  expenses 
subsequently  identified  that  should  be 
properly  allocated  to  such  class  which 
shall  be  approved  by  the  SEC  pursuant 
to  an  amended  order. 

2.  Under  an  administration  plan,  a 
Fund  (or  Goldman  Sachs)  would  enter 
into  servicing  agreements  (“Service 
Agreements”)  with  affiliated  and 
unaffiliated  financial  institutions, 
broker-dealers  and  securities 
professionals  (“Service  Organizations”) 
capable  of  providing  support  services  to 
the  customers  of  su^  Service 
Organizations  who  beneficially  own 
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shares  of  the  Funds  offered  pursuant  to 
such  Plan.  Under  a  shareholder  services 
plan,  a  Fimd  (or  Goldm£ui  Sachs)  would 
enter  into  Service  Agreements  with' 
Service  Organizations  concerning  the 
provision  of  account  administration 
services  to  the  customers  of  such 
Service  Organizations  who  beneficially 
own  shares  of  the  Funds  offered 
pursuant  to  such  Plan. 

3.  The  Funds  may  establish  a 
“Limited  Institutional  Class”  which  will 
be  offered  only  to  one  or  more  of  the 
following  six  categories  of  investors:  (a) 
Unaffiliated  benefit  plans  such  as 
qualified  retirement  plans,  with  respect 
to  which  a  trustee  is  vested  with 
investment  discretion  as  to  plan  assets, 
other  than  individual  retirement 
accounts  and  self-employed  retirement 
plans;  (b)  tax  exempt  retirement  plans  of 
Goldman  Sachs  and  its  affiliates;  (c)  imit 
investment  trusts  sponsored  by  sponsors 
affiliated  with  the  Fund’s  adviser, 
subadviser,  administrator  or  principal 
underwriter;  (d)  banks  and  insurance 
companies  piux;hasing  for  their  own 
accounts;  (e)  investment  companies  not 
affiliated  with  the  Fund’s  adviser, 
subadviser,  manager,  administrator  or 
principal  underwriter;  and  (f) 
endowment  funds,  foundations  or  non¬ 
profit  organizations. 

4.  Under  the  proposed  multiple  class 
system,  certain  expenses  may  be 
attributable  to  a  Frnid,  but  not  to  a 
particular  series  thereof  (“Fund 
Expenses”).  Fimd  Expenses  may  be 
allocated  among  the  series  of  each  Fund 
based  on  the  relative  aggregate  net  assets 
of  such  series.  Expenses  that  are 
attributable  to  a  particular  series,  but 
not  a  particular  class  thereof,  will  be 
allocated  daily  to  each  class  based  on 
relative  net  assets. 

5.  Each  class  of  shares  may  generally 
be  exchanged  only  for  shares  of  a  class 
with  similar  characteristics  in  another 
Fund.  Such  exchanges  will  be  allowed 
only  between  Funds  that  are  within  the 
same  “group  of  investment  companies” 
as  that  term  is  defined  in  rule  lla-3 
under  the  Act.  However,  exchanges 
may,  at  the  discretion  of  the  trustees,  be 
permitted  among  classes  if  (a)  a 
shareholder  ceases  to  be  eligible  to 
purchase  shares  of  the  original  class  by 
reason  of  a  change  in  the  shareholder’s 
status  or  if  another  class  would  have 
been  more  appropriate  for  such 
shareholder  if  such  class  existed  at  the 
time  of  the  shareholder’s  initial 
investment  or  (b)  the  terms  of  such 
exchange  do  not  result  in  the  imposition 
of  duplicative  sales  charges.  Exchanges 
also  may  be  permitted  from  any  class  to 
certain  money  market  funds  that  have 
neither  a  Plan  nor  a  CDSC.  The 


exchanges  will  comply  with  rule  lla-3 
under  the  Act. 

B.  The  CDSC 

1.  Applicants  also  request  an 
exemption  to  permit  the  Funds  to  assess 
a  CDSC  on  certain  redemptions  of 
shares  and  to  permit  the  Funds  to 
waive,  defer,  or  reduce  any  CDSC  with 
respect  to  certain  types  of  redemptions. 
Under  a  CDSC  arrangement,  the  amoimt 
of  a  CDSC,  if  any,  charged  to  a 
shareholder  of  a  Fund  would  depend  on 
the  nmnber  of  months  or  years  that  had 
elapsed  since  the  shareholder  purchased 
the  CDSC  class  shares  that  were  being 
redeemed.  Any  CDSC  would  be 
imposed  on  the  lesser  of  the  net  asset 
value  of  the  redeemed  shares  at  the  time 
of  purchase  or  the  net  asset  value  of  the 
redeemed  shares  at  the  time  of 
redemption.  No  CDSC  would  be 
imposed  with  respect  to:  (a)  'The  portion 
of  redemption  proceeds  attributable  to 
increases  in  the  value  of  an  accoimt 
above  the  net  cost  of  the  investment  due 
to  increases  in  the  net  asset  value  per 
share;  (b)  shares  acquired  through 
reinvestment  of  income  dividends  or 
capital  gain  distributions;  or  (c)  CDSC 
class  shares  held  for  more  than  a 
specified  number  of  months  or  years 
after  the  purchase  order  for  such  shares 
was  accepted.  Any  front-end  load, 

CDSC,  or  12b-l  fees  imposed  by  the 
Funds  would  comply  with  section  26(d) 
of  Article  III  of  the  Rules  of  Fair  Practice 
of  the  NASD. 

2.  Applicants  request  the  authority  to 
waive  or  reduce  any  CDSC  in  any  of  the 
following  circumstances:  (a)  In 
connection  with  redemptions  of  shares 
purchased  by  (i)  Goldman  Sachs,  its 
affiliates  or  their  respective  officers, 
partners,  directors  or  employees 
(including  retired  employees  and  former 
partners),  any  partnership  of  which 
Goldman  Sachs  or  any  of  its  affiliates  is 
a  general  partner,  any  investment 
adviser,  subadviser,  manager, 
administrator  or  principal  underwriter 
(if  other  than  Goldman  Sachs)  of  the 
Funds  (“Other  Affiliated  Parties”),  their 
affiliates  or  their  respective  officers, 
partners,  directors  or  employees 
(including  retired  employees  and  former 
partners),  any  trustee  or  officer  of  the 
Funds  and  designated  family  members 
of  any  of  the  above  individuals 
(“designated  family  members”  means 
any  of  the  following:  spouses,  children, 
parents,  parents  of  spouses,  spouses  of 
parents,  grandparents,  grandchildren, 
siblings,  spouses  of  siblings,  siblings  of 
spouses,  spouses  of  children,  children 
of  siblings,  spouses  of  siblings’  children, 
aunts,  uncles,  cousins,  spouses  of  aunts, 
uncles  and  cousins  and  trusts,  estates 
and  private  foundations  created  by  or 


for  the  benefit  of  the  individual  or 
designated  family  members  as  to  which 
the  individual  acts  as  trustee  or  retains 
investment  discretion);  (ii)  qualified 
retirement  plans  of  Goldman  Sachs, 
Other  Affiliated  Parties  or  any  of  their 
affiliates;  (iii)  trustees  or  directors  of 
investment  companies  for  which 
Goldman  Sachs  or  an  affiliate  acts  as 
sponsor;  (iv)  any  employee  or  registered 
representative  of  an  authorized  dealer 
and  their  “designated  family  members;” 
(v)  institutional  investors,  including 
insurance  companies,  broker-dealers, 
discretionary  accoimts  of  investment 
advisers  writh  at  least  $100  million 
under  management  for  the  last  twelve 
months  and  business  entities  that  have 
either  gross  assets  of  at  least  $100 
million  or  publicly  traded  securities 
outstanding;  (vi)  banks,  trust  companies 
or  other  types  of  depository  institutions; 
(vii)  any  state,  county  or  city,  or  any 
instrumentality,  department,  authority 
or  agency  thereof,  which  is  prohibited 
by  applicable  investment  laws  from 
paying  a  sales  charge  or  commission  in 
connection  with  the  purchase  of  shares 
of  the  Funds;  (viii)  pension  and  profit 
sharing  plans,  pension  funds  or  other 
benefit  plans  sponsored  by  state  and 
municipal  governments  and  by  business 
entities,  provided  that  any  su(^  plan  (1) 
has  total  assets  of  at  least  $25  million 
under  management  or  (2)  is  prohibited 
by  law  fi-om  paying  a  sales  load  or 
commission;  (ix)  Taft-Hartley  plans, 
provided  any  such  plan  has  a  minimum 
of  $25  million  under  management;  and 
(x)  qualified  nonprofit  organizations, 
foimdations  and  endowments;  (b)  on 
redemptions  following  the  death  or 
disability,  as  defined  in  section  72(m)(7) 
of  the  Internal  Revenue  Code  of  1986,  as 
amended  (the  “Code”),  of  a  shareholder 
if  the  redemption  is  made  within  one 
year  of  death  or  disability  of  a 
shareholder;  (c)  in  connection  with 
distributions  from  retirement  plans  that 
are  not  subject  to  any  penalties  under 
the  Code;  (d)  in  connection  with 
redemptions  of  shares  by  shareholders 
with  accounts  in  excess  of  a  specified 
minimum  dollar  amount  and  additional 
reductions  or  weuvers  of  the  CDSC 
occurring  in  connection  with 
redemptions  of  shares  by  shareholders 
with  accounts  in  excess  of  certain 
additional  break-points;  (e)  pursuant  to 
each  Fund’s  right  to  liquidate  or 
involuntarily  redeem  shares  in  a 
shareholder’s  account;  and  (f)  pursuant 
to  a  systematic  withdrawal  plan. 

Applicants*  Legal  Analysis 

1.  Applicants  request  an  exemption 
under  section  6(c)  of  the  Act,  that  would 
exempt  the  funds  from  sections  18(f)(1), 
18(g)  and  18(i)  of  the  Act  to  permit  the 
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issuance  of  an  unlimited  number  of 
classes.  Applicants  believe  that  the 
multiple  class  system  does  not  raise  any 
of  the  legislative  concerns  that  section 
18  was  designed  to  ameliorate.  The 
proposal  does  not  involve  borrowings 
and  does  not  affect  the  existing  assets  or 
reserves.  In  addition,  the  proposed 
arrangement  will  not  increase  the 
specidative  character  of  the  shares  of  a 
Fund  since  all  such  shares  will 
participate  in  a  Fund’s  appreciation, 
income  and  expenses  with  the 
exception  of  the  Plan  Payments  and 
Class  Expenses.  The  proposed  allocation 
of  expenses  and  voting  rights  relating  to 
the  Plans  is  equitable  and  would  not 
discriminate  against  any  group  of 
shareholders. 

2.  Applicants  also  request  an 
exemption  imder  section  6(c),  that 
w'ould  exempt  the  funds  from  sections 
2(a)(32).  2(a)(35).  22(c).  22(d)  of  the  Act 
and  rule  22c-l  thereunder,  to  permit  the 
Funds  to  assess,  waive,  reduce  or  defer 
a  CDSC  with’ respect  to  certain 
redemptions  of  shares.  Applicants 
believe  that  the  imposition  of  the  CDSC 
on  CDSC  class  shares  of  the  Funds  is 
fair  and  in  the  best  interests  of  their 
shareholders. 

Applicant’s  Conditions 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Fund  or  a  series,  and 
be  identical  in  all  respects  except  as  set 
forth  below.  The  only  differences  among 
the  classes  of  shares  of  the  same  Fund 
or  series  will  relate  solely  to:  (a)  The 
impact  of  certain  Class  Expenses,  which 
will  be  limited  to  any  or  all  of  the 
following  expenses  determined  by  the 
trustees  to  be  attributable  to  a  specific 
class  of  shares:  (i)  transfer  agent  fees 
(including  the  incremental  cost  of 
monitoring  any  CDSC)  attributable  to  a 
specific  class  of  shares:  (ii)  expenses 
related  to  preparing,  printing,  mailing 
and  distributing  materials  such  as 
shareholder  reports,  prospectuses  and 
proxy  statements  to  current 
shareholders  of  a  specific  class;  (iii)  SEC 
and  state  Blue  Sky  registration  fees 
incurred  by  a  specific  class  of  shares; 

(iv)  the  expenses  of  administrative 
personnel  and  services  required  to 
support  the  shareholders  of  a  specific 
class;  (v)  litigation  or  other  legal 
expenses  relating  to  a  class  of  shares; 
(vi)  trustees’  fees  or  expenses  incurred 
as  a  result  of  issues  relating  to  a  specific 
class  of  shares;  (vii)  accounting,  audit 
and  tax  expenses  relating  to  a  specific 
class  shares;  and  (viii)  fees  and  other 
payments  made,  other  than  pursuant  to 
a  Plan,  to  entities  performing  services 
for  a  particular  class,  including  account 
maintenance,  dividend  disbursing  or 


subaccoimting  services  or 
administration  of  a  dividend 
reinvestment  or  systematic  investment 
or  withdrawal  plan;  (b)  expenses 
payable  by  a  class  pursuant  to  a  Plan 
with  respect  to  sudi  class;  (c)  the  voting 
rights  related  to  any  Plan  a^ecting  a 
specific  class  of  shares,  except  as 
provided  in  condition  16  below;  (d) 
exchange  privileges;  (e)  the  conversion 
features;  (f)  class  designations;  and  (g) 
any  additional  incremental  expenses 
subsequently  identified  that  should 
properly  be  allocated  to  one  class  which 
shall  be  approved  by  the  SEC  pursuant 
to  an  amended  order. 

2.  The  trustees  of  the  Funds, 
including  a  majority  of  the  non- 
interested  trustees,  will  approve  the 
multiple  class  system.  The  minutes  of 
the  meetings  of  the  trustees  of  the  Funds 
regarding  the  deliberations  of  the 
trustees  concerning,  and  their  approval 
of,  the  multiple  class  system  will  reflect 
in  detail  the  reasons  for  the  trustees’ 
determination  that  the  proposed 
multiple  class  system  is  in  the  best 
interests  of  both  the  Funds  and  their 
respective  shareholders. 

3.  The  initial  determination  of  Class 
Expenses  that  will  be  allocated  to  a  class 
and  any  subsequent  changes  thereto  will 
be  reviewed  and  approved  by  a  vote  of 
the  trustees,  including  a  majority  of  the 
non-interested  trustees.  Any  persons 
authorized  to  direct  the  allocation  and 
disposition  of  monies  paid  or  payable 
by  a  Fund  to  meet  Class  Expenses  shall 
provide  to  the  trustees,  and  the  trustees 
shall  review  at  least  quarterly,  a  written 
report  of  the  amounts  so  expended  and 
the  purposes  for  which  such 
expenditures  were  made. 

4.  Any  distributor  will  adopt 
compliance  standards  as  to  when  each 
class  of  shares  may  appropriately  be 
sold  to  particular  investors.  Applicants 
will  require  all  persons  selling  shares  of 
a  Fund  to  agree  to  conform  to  such 
.standards.  Such  compliance  standards 
will  require  that  all  investors  eligible  to 
purchase  shares  of  the  Limited 
Institutional  Class  be  sold  only  shares  of 
the  Limited  Institutional  Class,  rather 
than  any  other  class  of  shares  offered  by 
the  Fund. 

5.  The  Shareholder  services  plans  and 
administrative  plans  will  be  adopted 
and  operated  in  accordance  with  the 
procedures  set  forth  in  rule  12b-l(b) 
through  (f)  as  if  the  expenditures  made 
thereunder  were  subject  to  rule  12(b)-7l, 
except  that  shareholders  need  not  enjoy 
the  voting  rights  specified  in  rule  12b- 
1. 

6.  On  an  ongoing  basis,  the  trustees  of 
the  Funds,  pursuant  to  their  fiduciary 
responsibilities  imder  the  Act  and 
otherwise,  will  monitor  each  Fimd  for 


the  existence  of  any  material  conflicts 
among  the  interests  of  the  classes  of 
shares.  The  trustees,  including  a 
majority  of  the  non-interested  trustees, 
will  take  such  action  as  is  reasonably 
necessary  to  eUminate  any  such 
conflicts  that  may  develop.  The 
investment  adviser  and  distributor  of 
the  Funds  will  be  responsible  for 
reporting  any  potential  or  existing 
conflicts  to  the  trustees.  If  a  conflict 
arises,  the  investment  adviser  and 
distributor  of  the  Funds,  each  at  its  own 
cost,  will  remedy  such  conflict  up  to 
and  including  establishing  a  new 
registered  management  investment 
company. 

7.  The  trustees  will  receive  quarterly 
and  annual  statements  concerning  the 
amounts  expended  under  each 
shareholder  services,  administration 
and  distribution  plan  and  the  related 
Service  Agreement  complying  with 
paragraph  (b)(3)(ii)  of  rule  12b-l,  as  it 
may  be  amended  ^m  time  to  time,  for 
their  respective  Funds.  In  the 
statements,  only  expenditures  properly 
attributable  to  the  sale  or  servicing  of  a 
particular  class  of  shares  will  be  used  to 
justify  any  distribution  or  servicing  fee 
charged  to  that  class.  Expenditures  not 
related  to  the  sale  or  servicing  of  a 
particular  class  will  not  be  presented  to 
the  trustees  to  justify  any  fee 
attributable  to  that  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  non-interested  trustees  in  the 
exercise  of  their  fiduciary  duties. 

8.  Dividends  paid  by  a  Fund  with 
respect  to  each  class  of  its  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day,  and  will  be 
paid  in  the  same  amount,  except  that 
Plan  Pa>Tnents  and  any  Class  Expenses 
will  be  borne  exclusively  by  the  affected 
class. 

9.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
classes  of  shares  and  the  proper 
allocation  of  expenses  among  the  classes 
have  been  reviewed  by  an  expert  (the 
“Expert”).  The  Expert  has  rendered  a 
report  to  the  applicants  filed  with  the 
application  as  exhibit  C  that  such 
methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and,  based  upon  such  review,  will 
render  at  leeist  annually  a  report  to  the 
Funds  that  the  calculations  and 
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allocations  are  being  made  properly. 

The  reports  of  the  ]^pert  shall  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30(a)  and 
30(b)(1)  of  the  Act.  The  woric  papers  of 
the  Expert  with  respect  to  such  reports, 
following  a  request  by  the  Funds  (which 
the  Funds  agree  to  provide),  will  be 
available  for  inspection  by  the  SEC’s 
staff  upon  the  written  request  for  such 
work  papers  by  a  senior  member  of  the 
Division  of  Investment  Management  or 
of  a  Regional  Office  of  the  SEC  limited 
to  the  Director,  an  Associate  Director, 
the  Chief  Accoimtant,  the  Chief 
Financial  Analyst,  an  Assistant  Director, 
and  any  Regional  Administrators  or 
Associate  and  Assistant  Administrators. 
The  initial  report  of  the  Expert  is  a 
“Special  Purpose”  report  on  the  "Design 
of  a  Sy:  tern”  as  defined  and  described 
in  SAS  No.  44  of  the  American  Institute 
of  Certified  Public  Accountants  (the 
“AICPA”)  and  the  ongoing  reports  will 
be  “reports  on  policies  and  procedures 
placed  in  operations  and  tests  of 
operation  effectiveness”  as  defined  and 
described  in  SAS  No.  70  of  the  AICPA, 
as  it  may  be  amended  from  time  to  time, 
or  in  similar  auditing  standards  as  may 
be  adopted  by  the  ICPA  from  time  to 
time. 

10.  The  applicants  have  adequate 
facilities  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  net  asset 
value  and  dividends  and  distributions 
of  the  classes  of  shares  and  the  proper 
allocation  of  expenses  among  the  classes 
of  shares  and  this  representation  has 
been  concurred  with  by  the  Expert  in 
the  initial  report  referred  to  in  the 
immediately  preceding  condition  and 
will  be  concurred  with  by  the  Expert,  or 
an  appropriate  substitute  expert,  on  an 
ongoing  basis  at  least  annually  in  the 
ongoing  reports  referred  to  in  the 
immediately  preceding  condition.  The 
applicants  agree  to  take  immediate 

•  corrective  action  if  this  representation  is 
not  concurred  in  by  the  Expert  or 
appropriate  substitute  Expert. 

11.  The  prospectus  of  each  Fund,  or 
if  applicable,  the  prospectus  of  each 
class  of  shares  of  a  Fund,  will  include 

a  statement  to  the  effect  that  any  person 
entitled  to  receive  compensation  for 
selling  or  servicing  Fund  shares  may 
receive  different  comp>ensation  with 
respect  to  one  particular  class  of  shares 
over  another  in  the  Fimd. 

12.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
trustees  of  the  Fimds  with  respect  to  the 
multiple  class  system  will  be  set  forth 
in  guidelines  which  will  be  furnished  to 
the  trustees. 


13.  The  Fimd  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  loads,  deferred  sales  loads, 
and  exchange  privileges  applicable  to 
each  class  of  shares,  other  than  the 
Limited  Institutional  Class,  in  every 
prospectus,  regardless  of  whether  ^ 
classes  of  shares  are  offered  through 
each  prospectus.  The  Limited 
Institutional  Class  will  be  offered  solely 
pursuant  to  a  separate  prospectus.  The 
prospectus  for  the  Limited  Institutional 
Class  will  disclose  the  existence  of  the 
Fund's  other  classes,  and  the  prospectus 
for  the  other  classes  will  disclose  the 
existence  of  the  Limited  Institutional 
Class  and  will  identify  the  persons 
eligible  to  purchase  shares  of  such  class. 
The  Fund  will  disclose  the  respective 
expenses  and  performance  data 
applicable  to  ^1  classes  of  shares  in 
every  shareholder  report.  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  the  Fund  as  a  whole  generally 
and  not  on  a  per  class  basis.  Each 
Fund’s  per  share  data,  however,  will  be 
prepared  on  a  per  class  basis  with 
respect  to  all  classes  of  shares  of  such 
Fund.  To  the  extent  any  advertisement 
or  sales  literature  describes  the  expenses 
or  performance  data  applicable  to  any 
class  of  shares,  it  will  also  disclose  the 
respective  expenses  and/or  performance 
data  applicable  to  all  classes  of  shares, 
except  the  Limited  Institutional  Class. 
Advertising  materials  reflecting  the 
expenses  or  performance  data  for  the 
Limited  Institutional  Class  will  be 
available  only  to  those  persons  eligible 
to  purchase  the  Limited  Institutional 
Class.  The  information  provided  by 
applicants  for  publication  in  any 
newspaper  or  similar  listing  of  the 
Fund’s  net  asset  value  and  public 
offering  price  will  present  each  class  of 
shares,  except  the  Limited  Institutional 
Class,  separately. 

14.  The  applicants  acknowledge  that 
the  grant  of  the  relief  requested  by  this 
application  will  not  imply  SEC 
approval,  authorization  or  acquiescence 
in  any  particular  level  of  payments  that 
the  Fimds  may  make  pursuant  to  the 
distribution,  administration  or 
shareholder  services  plans  in  reliance 
on  the  exemptive  order. 

15.  Any  class  of  shares  (“Purchase 
Class”)  with  a  conversion  feature  will 
convert  into  another  class  of  shares 
(“Target  Class”)  on  the  basis  of  the 
relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load,  fee,  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 


defined  in  Article  III,  section  26  of  the 
NASD’s  Rules  of  Fair  Practice),  if  any, 
that  in  the  aggregate  are  lower  than  ^e 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

16.  If  the  Fund  implements  any 
amendment  to  its  distribution  plan  (or, 
if  presented  to  shareholder,  adopts  or 
implements  any  amendment  of  the  non¬ 
rule  12b-l  shareholder  services  plan  or 
administration  plan)  that  would 
increase  materially  the  amount  that  may 
be  borne  by  the  Target  Class  shares 
under  the  plan,  existing  Purchase  Class 
shares  will  stop  converting  into  Target 
Class  unless  the  Purchase  Qass 
shareholders,  voting  separately  as  a 
class,  approve  the  proposal.  The  trustees 
shall  take  such  action  as  is  necessary  to 
ensure  that  existing  Purchase  Class 
shares  are  exchamged  or  converted  into 
a  new  class  of  shares  (“New  Target 
Class”),  identical  in  all  material  respects 
to  Target  Class  as  it  existed  prior  to 
implementation  of  the  proposal,  no  later 
than  the  date  such  Purchase  Class 
shares  previously  were  scheduled  to 
convert  into  Target  Class  shares.  If 
deemed  advisable  by  the  trustees  to 
implement  the  foregoing,  such  action 
may  include  the  exchange  of  all  existing 
Purchase  Class  shares  for  a  new  class 
(“New  Purchase  Class”),  identical  to 
existing  Purchase  Class  shares  in  all 
material  respects  except  that  New 
Purchase  Class  will  convert  into  New 
Target  Class.  A  New  Target  Class  or 
New  Purchase  Class  may  be  formed 
without  further  exemptive  relief. 
Exchanges  or  conversions  described  in 
this  condition  shall  be  effected  in  a 
manner  that  the  trustees  reasonably 
believe  will  not  be  subject  to  federal 
taxation.  In  accordance  with  condition 
6,  any  additional  cost  associated  with 
the  creation,  exchange  or  conversion  of 
New  Target  Class  or  New  Purchase  Class 
shall  be  borne  solely  by  the  investment 
adviser  or  distributor.  Purchase  Class 
shares  sold  after  the  implementation  of 
the  proposal  may  convert  into  Target 
Class  shares  subject  to  the  higher 
maximum  payment,  provided  that  the 
material  features  of  the  Plan  and  the 
relationship  of  such  Plan  to  the 
Purchase  Class  shares  are  disclosed  in 
an  effective  registration  statement. 

17.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act,  IC-16619  (November  2, 1988), 
as  such  rule  is  currently  proposed  and 
as  it  may  be  reproposed,  adopted  or 
amended. 


11100 


Federal  Register  /  Vol.  59,  No.  46  /  Wednesday,  March  9,  1994  /  Notices 


For  the  SEC,  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-5374  Filed  3-8-94;  8:45  amj 
BILUNQ  CODE  8010-«1-M 


[Rel.  No.  IC-^110;  File  No.  811-«305] 

Northbrook  Variable  Life  Separate 
Account 

March  3, 1994. 

AGENCY:  Securities  and  Exchange 
Commission  (“Commission”). 

ACTION:  Notice  of  Application  for  an 
Order  imder  the  Investment  Company 
Act  of  1940  (the  “1940  Act”). 

APPLICANT:  Northbrook  Variable  Life 
Separate  Account. 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  section  8(0. 

SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  December  27, 1993.  - 
HEARING  OR  NOTIFICATION  OF  HEARING:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  Commission  by  5:30 
p.m.,  on  March  28, 1994.  Request  a 
hearing  in  writing,  giving  the  nature  of 
your  interest,  the  reason  for  the  request, 
either  personally  or  by  mail,  and  also 
send  it  to  the  Secretary  of  the 
Commission,  along  with  proof  of  service 
by  affidavit,  or,  for  lawyers,  by 
certificate.  Request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  Commission. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  3100  Sanders  Road, 
Northbrook,  Illinois  60062. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barry  E.  Simmons  or  Michael  V.  Wible, 
Special  Counsel,  (202)  272-2060 
(Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Commission’s  Public 
Reference  Branch. 

Applicant’s  Representations 

1.  The  Applicant,  registered  as  a  unit 
investment  trust  imder  the  1940  Act,  is 
a  separate  investment  account  of 
Northbrook  Life  Insurance  Company 
(“Northbrook  Life”).  On  September  30, 
1993,  the  Applicant  filed  a  notice  of 


registration  and  a  Form  N-8B 
registration  statement  under  the  1940 
Act,  and  a  registration  statement  on 
Form  S-6  under  the  Securities  Act  of 
1933  (the  “1933  Act”).  The  1933  Act 
registration  statement  was  declared 
effective  on  April  14, 1988.  No  public 
offering  was  ever  made. 

2.  No  distribution  has  been  made,  or 
will  be  made,  in  connection  with  the 
winding-up  of  Applicant’s  affairs.  The 
Applicant  has  no  security  holders  and 
no  known  debts  or  other  outstanding 
liabilities,  and  is  not  a  party  to  any 
litigation  or  administrative  proceeding. 

3.  The  Applicant  is  not  now  engaged, 
and  does  not  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-5395  Filed  3-8-94;  8:45  am) 
BILUNG  CODE  8010-01-M 


Issuer  Delisting;  Notice  of  Application 
to  Withdraw  from  Listing  and 
Registration;  (Rowe  Furniture 
Corporation,  Common  Stock,  $1.00  Par 
Value)  File  No.  1-10226 

March  3, 1994. 

Rowe  Furniture  Corporation 
(“Company”)  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  (“Commission”),  pursuant 
to  section  12(d)  of  the  Securities 
Exchange  Act  of  1934  (“Act”)  and  rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
from  listing  and  registration  on  the 
American  Stock  Exchange,  Inc. 
(“Amex”). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  in 
addition  to  being  listed  on  the  Amex,  its 
common  stock  is  listed  on  the  New  York 
Stock  Exchange,  Inc.  (“NYSE”).  The 
Company’s  common  stock  commenced 
trading  on  the  NYSE  at  the  opening  of 
business  on  January  18, 1994  and 
concurrently  therewith  such  stock  was 
suspended  from  trading  on  the  Amex. 

In  making  the  decision  to  withdraw 
its  common  stock  from  listing  on  the 
Amex,  the  Company  considered  the 
direct  and  indirect  costs  and  expenses 
attendant  on  maintaining  the  dual 
listing  of  its  common  stock  on  the  NYSE 
and  on  the  Amex.  The  Company  does 
not  see  any  particular  advantage  in  the 
dual  trading  of  its  common  stock  and 


believes  that  dual  listing  would 
fragment  the  market  for  its  common 
stock. 

Any  interested  person  may,  on  or 
before  March  24, 1994,  submit  by  letter 
to  the  Secretary  of  the  Securities  tmd 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an.order  granting  the  application 
after  the  date  mentioned  above,  imless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  94-5375  Filed  3-8-94;  8:45  am] 
BILLING  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area  #2690; 
Amdt.  2] 

California;  Declaration  of  Disaster 
Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended,  effective  February  22, 
1994,  to  extend  the  filing  deadline  of 
February  25, 1994  for  applications  for 
physical  damage  as  a  result  of  this 
disaster  to  April  26, 1994. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  economic  injury  is  July 
28,  1994. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  February  28, 1994. 

Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  94-5431  Filed  3-8-94;  8:45  am] 
BILLING  CODE  802S-01-M 


Jackson  District  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Jackson  District 
Advisory  Council  will  hold  a  public 
meeting  from  9  a.m.  until  12:30  p.m.  on 
Friday,  April  8, 1994  in  the  Jackson 
District  Office,  Jackson,  Mississippi,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 
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For  further  information,  write  or  cal! 
Jack  Spradling,  District  Director,  U.S. 
Small  Business  Administration,  101  W. 
Capitol  Street,  suite  400,  Jackson, 
Mississippi  39201,  (601)  965-5371. 

Dated:  March  2, 1994. 

Dorothy  A,  Overal, 

Acting  Assistant  Administrator,  Office  of 
Advisory  Councils. 

(FR  Doc  94-5430  Filed  3-8-94;  8:45  am] 
BILUNG  CODE  802S-41-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Summary  Notice  No.  PE-94-10] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
exemption  receiv^  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA’s  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 

The  purpose  of  this  notice  is  to  improve 
the  public’s  awareness  of,  and 
participation  in,  this  aspect  of  FAA’s 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  p>etitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  March  28, 1994. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Coimsel,  Attn;  Rule  Docket  (AGC-< 

200),  Petition  Docket  No. _ ,  800 

Independence  Avenue,  SW.. 

Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  {AGC-200),  room  915G, 
FAA  Headquarters  Biiilding  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frederick  M.  Haynes,  Office  of 


Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-3939. 

Tnis  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC,  on  February  28. 
1994. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 
Petitions  for  Exemption 

Docket  No.:  26721. 

Petitioner:  Regional  Airline 

A  GCrW’^l  A  tl  flTl 

Sections  of  the  FAR  Affected:  14  CFR 
135.63. 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5450  to  continue  to  permit  the 
petitioner’s  member  airlines  to  continue 
to  train,  check,  and  qualify  crew 
members  under  applicable  sections  of 
part  121. 

Docket  No.:  26753. 

Petitioner:  Regional  Airline 
Association. 

Sections  of  the  FAR  Affected:  14  CFR 
61.49(a). 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5492  to  continue  to  allow  the  member 
airlines  of  the  Regional  Airlines 
Association  to  retest  applicants  who  fail 
a  required  written  or  practical  test 
without  waiting  the  required  30  days. 

Docket  No.:  27586. 

Petitioner:  NorthState  Aviation  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.25(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
provide  its  Cessna-441  to  Mercy  Air 
Ambulance  on  an  as  needed  basis  when 
one  of  Mercy  Air  Ambulance’s  aircraft 
is  undergoing  required  maintenance, 
thus  the  petitioner  would  not  have 
exclusive  use  of  at  least  one  aircraft  that 
meets  the  requirements  for  at  least  one 
kind  of  operation  authorized  in  the 
certificate  holder’s  operations 
specifications. 

Docket  No.:  27589. 

Petitioner:  Airborne  Express  Air,  Inc. 
(ABX). 

Sections  of  the  FAR  Affected:  14  CFR 
121.343(c)  and  121.305(j). 

Description  of  Relief  Sought:  To  allow 
ABX  to  continue  operating  until  January 
1, 1995, 11  YS-11  aircraft  that  are  not 
equipped  by  October  17, 1994,  with  a 
third  gyroscopic  bank-and-pitch 
indicator  (artificial  horizon)  and  by  May 
26, 1994,  with  an  approved  flight 
recorder  that  uses  a  digital  method  to 
record  11  aircraft  performance 
parameters. 


Docket  No.:  27595. 

Petit/oner:tlarlick  Helicopters,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
36.1(a)(4). 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  certificate  under  Type 
Certificate  Hi  3 WE  certain  Restricted 
Category  helicopters  that  do  not  meet 
part  36  noise  requirements. 

Dispositions  of  Petitions 

Docket  No.:  26152. 

Petitioner:  Sierra  Academy  of 
Aeronautics  and  Sierra  Academy  of 
Aeronautics  and  Technical  Institute 
(Sierra). 

Sections  of  the  FAR  Affected:  14  CFR 
141,  Appendix  f  (C)  (III)  (a)(2)  (i)  and 
(ii). 

Description  of  Relief  Sought/ 
Disposition:  To  amend  Exemption  No. 
5245  to  permit  Sierra  to  graduate 
students  enrolled  in  its  approved 
commercial  helicopter  course  prior  to 
the  issuance  of  Exemption  No.  5245b, 
with  80  hours  of  flight  instruction  in 
helicopters  and  70  hours  of  directed 
solo  training  in  helicopters. 

Grant.  February  25,  1994,  Exemption 
No.  5245C 

Docket  No.:  26667, 

Petitioner:  FlightSafety  International. 

Sections  of  the  FAR  Affected:  14  CFR 
121.411(a)(2).  (a)(3).  and  (b)(2);  121.413 
(b),(c),  and  (d);  and  121  Appendix  H. 

Description  of  Relief  Sought/ 
Disposition:To  permit  the  petitioner, 
without  holding  an  air  carrier  operating 
certificate,  to  continue  to  train  part  121 
certificate  holders,  pilots,  flight 
engineers,  and  check  airmen  in  initial, 
transition,  upgrade,  differences,  and 
recurrent  training  requirements  of 
subpaurt  N  and  the  employment 
requirements  of  appendix  H  of  part  121. 

Grant,  February  24,  1994,  Exemption 
No.  5408A 

Docket  No.:  27529. 

Petitioner:  Airway  Transport. 

Sections  of  the  FAR  Affected:  1 4  CFR 
91.607. 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  carry  40  parachutists  in 
its  DC-3  aircraft. 

Grant,  February  18,  1994,  Exemption 
No.  5846 

Docket  No.:  27615. 

Petitioner:  Air  Ukraine  Airline. 

Sections  of  the  FAR  Affected:  14  CFR 
129.18. 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  operate  a  reserve 
Ilyushin  IL-62M  aircraft  not  equipped 
with  an  approved  traffic  alert  and 
collision  avoidance  system  (TCAS  II)  to 
accompany  the  aircraft  carrying 
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President  Kravchuk  of  the  Ukraine  on 
his  March  3, 1994  flight  to  the  United 
States.  The  aircraft  will  depart  the 
United  States  on  or  about  March  7, 
1994. 

Grant,  February  22, 1994,  Exemption 
No.  5847 

(FR  Doo  94-5410  Filed  3-8-94;  8:45  am) 
BILUNO  COD£  4910-13-M 


Air  Traffic  Procedures  Advisory  . 
Committee 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  that  a  meeting  of 
the  Federal  Aviation  Administration  Air 
Traffic  Procedures  Advisory  Committee 
(ATP AC)  will  be  held  to  review  present 
air  traffic  control  procedures  and 
practices  for  standardization, 
clarification,  and  upgrading  of 
terminology  and  procedures. 

DATES:  The  meeting  will  be  held  from 
April  11  through  April  14, 1994,  from  9 
a.m.  to  5  p.m.  each  day. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Federal  Aviation  Administration, 
Room  9ABC,  800  Independence 
Avenue,  SW.,  Washington,  EK). 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Timothy  E.  Halpin,  Executive 
Director,  ATP  AC,  Air  Traffic  Rules  and 
Procedures  Service,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591, 
telephone  (202)  267-3725. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  2),  notice  is  hereby 
given  of  a  meeting  of  the  ATP  AC  to  be 
held  from  April  11  through  April  14, 
1994,  at  the  Federal  Aviation 
Administration,  Room  9ABC,  800 
Independence  Avenue,  SW., 
Washington,  DC. 

The  agenda  for  this  meeting  will 
cover:  a  continuation  of  the  Committee’s 
review  of  present  air  traffic  control 
procedures  and  practices  for 
standardization,  clarification,  and 
upgrading  of  terminology  and 
procedures.  It  will  also  include: 

1.  Approval  of  Minutes. 

2.  Submission  and  Discussion  of 
Areas  of  Concern. 

3.  Discussion  of  Potential  Safety 
Items. 

4.  Report  from  Executive  Director. 

5.  Items  of  Interest. 

6.  Discussion  and  agreement  of 
location  and  dates  for  subsequent 
meetings. 


Attendance  is  open  to  the  interested 
public  but  limited  to  the  space 
available.  With  the  approval  of  the 
Chairperson,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  desiring  to  attend  and  persons 
desiring  to  present  oral  statements 
should  notify  the  person  listed  above 
not  later  than  April  8, 1994.  The  next 
quarterly  meeting  of  the  FAA  ATP  AC  is 
planned  to  be  held  from  July  11-14, 
1994,  in  Denver,  CO.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  Committee  at  any  time  at  the 
address  given  above. 

Issued  in  Washington,  DC,  on  March  3, 
1994. 

Timothy  E.  Halpin, 

Executive  Director,  Air  Traffic  Procedures 
A  dvisory  Committee. 

IFR  Doc.  94-5412  Filed  3-8-94;  8:45  am] 
BtUUNG  CODE  4910-13-M 


Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Jefferson  County  Airport,  Beaumont, 
TX 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Jefferson  County 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 

(Pub.  L.  101-508)  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

DATES:  Comments  must  be  received  on 
or  before  April  18, 1994. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address;  Mr.  Ben  Guttery, 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-610D,  2601  Meacham  Boulevard, 
Forth  Worth,  Texas  76193-0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Byron 
Broussard,  Manager,  Jefferson  Coimty 
Airport  at  the  following  address:  Mr. 
Byron  L.  Broussard,  Jefferson  County 
Airport,  2748  Viterbo  Road,  Box  9, 
Beaumont,  Texas  77705. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to 


Jefferson  County  Airport  under  §  158.23 
of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ben  Guttery,  Federal  Aviation 
Administration,  Southwest  Region, 
Airports  Division,  Planning  and 
Programming  Branch,  ASW-610D,  2601 
Meacham  Boulevard,  Forth  Worth, 

Texas  76193-0610,  (817)  222-5614. 

The  application  may  be  reviewed  in 
person  at  this  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  emd  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Jefferson  County  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  February  16, 1994,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Airport  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 

The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  Jime  15, 1994. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
September  1, 1994. 

Proposed  charge  expiration  date: 
January  31, 1997. 

Total  estimated  PFC  revenue: 
$633,386.00. 

Brief  description  of  proposed 
project(s):  Projects  to  (Imposed  and  Use) 
PFC’s;  Airport  Planning  Studies;  Land 
Acquisition/Easemerits  and  Perimeter 
Fencing;  Taxiway  Safety  Improvements; 
Runway  Safety  Improvements;  and 
Access  Road  Safety  Improvements. 

Proposed  class  or  classes  of  air 
carriers  to  be  exempted  from  collecting 
PFC’s:  None. 

•  Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA’s 
regional  Airports  office  located  at; 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-610D,  2601  Meacham  Boulevard, 
Fort  Worth,  Texas  76137-4298. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents,  germane  to  the 
application  in  person  at  Jefferson 
County  Airport. 
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Issued  in  Fort  Worth,  Texas,  on  February 
16, 1994. 

John  M.  Dempsey, 

Manager,  Airports  Division. 

IFR  Doc.  94-5413  Filed  3-8-94;  8:45  am) 
BILUNQ  CODE  4S10-13-M 


UNITED  STATES  INFORMATION 
AGENCY 

U.S.  Advisory  Commission  on  Public 
Diplomacy  Meeting 

AGENCY:  United  States  Information 
Agency. 

ACTION:  Notice. 


SUMMARY:  A  meeting  of  the  U.S. 

Advisory  Commission  on  Public 
Diplomacy  will  be  held  on  March  9  in 
room  600,  301  4th  Street,  SW., 
Washington,  DC.  from  9:15  a.m.  to  12 
p.m. 

From  9:15  a.m.  to  10:30  a.m.  the 
Commission  will  hold  a  panel 
discussion  on  public  diplomacy  in 
Russia.  The  panelists  are  Ms.  Anne 
Sigmund,  Director,  Office  of  East 
European  and  NIS  Affairs,  USIA;  Dr. 
Stephen  Grant,  Chief,  Russia,  Ukraine, 
and  Commonwealth  Research  Breinch, 
USIA,  Mr.  Eric  Johnson, 
Commimications  Coordinator, 
Intemews,  and  Ms,  Rosemary  DiCarlo, 
Director  of  Democratic  Initiatives,  Office 


of  the  Coordinator  for  U.S.  Assistance  to 
the  NIS,  Department  of  State.  At  11:15 
a.m.  the  Commission  will  meet  with  Mr. 
Les  Jin,  USIA’s  General  Counsel,  to 
discuss  implications  of  the  pending 
USIA  reauthorization  bill  and  other 
matters. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  call  Gloria  Kalamets,  (202)  619- 
4468,  if  you  are  interested  in  attending 
the  meeting.  Space  is  limited  and 
entrance  to  the  building  is  controlled. 

Dated:  March  3, 1994. 

Rose  Royal, 

Management  Analyst,  Federal  Register 
Liaison. 

[FR  Doc.  94-5380  Filed  3-8-94;  8:45  ami 
BILUNG  CODE  8230-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  “Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Monday, 
March  14, 1994. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr  Joseph  R.  Coyne,  Assistant  to  the 


Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
l^fore  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated;  March  3, 1994. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  94-5490  Filed  3-7-94;  9:19  am) 
BtLUNQ  CODE  a210-01-P 


NATIONAL  SCIENCE  FOUNDATION 
NATIONAL  SCIENCE  BOARD 
DATE  AND  TIME: 

March  18, 1994,  9:45  a.m..  Closed  Session 
March  18, 1994, 10:00  a.m..  Open  Session 

PLACE:  National  Science  Foundation, 
4201  Wilson  Boulevard,  Room  375, 
ArUngton,  Virginia  22230. 

STATUS: 


Part  of  this  meeting  will  be  open  to  the 
public 

Part  of  this  meeting  will  be  closed  to  the 
public 

MATTERS  TO  BE  CONSIDERED: 

Friday,  March  18, 1994 

Closed  Session  (9:30  a.m.-9:55  a.m.) 

— Minutes  firom  February  Meeting 
— Grants  and  Contracts 

Open  Session  (10:00  a.m.-l  1 :50  a.m.) 

— Minutes  from  February  Meeting 
— Chairman’s  Report 
— Director’s  Report 
— ^Program  Approval 
— Reports  from  Committees 
— Briefing:  Directorate  for  Computer  and 
Information  Science  and  Engineering 
— Other  Business/ Adjourn 

Marta  Cehelsky, 

Executive  Officer. 

(FR  Doc.  94-5606  Filed  3-7-94;  1:09  pm) 

BILUNG  CODE  7555-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
arxf  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  Issue. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  QF86-1014-006  and  EL94-27> 
0(Xq 

Newark  Bay  Cogenerating  Partnership, 
L.P.;  Filing 

Correction 

FR  notice  document  94-3439 
beginning  on  page  7251,  in  the  issue  of 


Tuesday,  February  15, 1994,  was 
published  in  error  and  should  he 
removed. 

BILUNG  CODE  1S0$-01-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  68 

[FRL-4828-7] 

List  of  Regulated  Substances  for 
Accidental  Release  Prevention  Under 
Section  112(1^  of  the  Clean  Air  Act  as 
Amended;  Risk  Management  Programs 
for  Chemical  Accident  Release 
Prevention  Under  Section  112(r)(7)  of 
the  Clean  Air  Act  as  Amended 

Correction 

FR  document  94-1557  was  published 
in  the  issue  of  Monday,  January  31, 


1994,  beginning  on  page  4500.  This 
document  was  a  request  for  information 
on  proposed  exemptions  from  the  list  of 
regulated  substances  and  on  the  impact 
of  proposed  accident  prevention 
requirements.  It  was  published  in  the 
Notices  section  of  the  Federal  Register. 
It  should  have  appeared  in  the  Proposed 
Rules  section. 

In  addition,  the  CFR  citation  should 
be  added  to  the  heading  of  the 
document  as  set  forth  above. 

BILUNQ  CODE  1505-01-0 


Wednesday 
March  9,  1994 


Part  II 

Environmental 
Protection  Agency 

40  CFR  Part  745 

Lead;  Requirements  for  Hazard  Education 
Before  Renovation  of  Target  Housing; 
Proposed  Rule 

Lead  Hazard  Information  Pamphlet; 

Notice  of  Availability;  Notice 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  745 

[OPPTS-62131;  FRL-4637-51 

RIN  2070-AC65 

Lead;  Requirements  for  Hazard 
Education  Before  Renovation  of  Target 
Housing 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  As  meindated  by  Title  FV  of 
the  Toxic  Substances  Control  Act,  EPA 
proposes  requirements  to  ensure  that 
owners  and  occupants  of  target  housing 
fully  understand  the  potential  hazards 
of  lead-based  paint  exposme  before 
certain  renovations  are  begun  on  that 
housing.  Specifically,  before  renovating 
target  housing  for  compensation, 
renovators  would  be  required  to  provide 
an  EPA  lead  hazard  information 
pamphlet  to  the  owmers  and  occupants 
of  the  housing.  In  addition  to  providing 
general  information  on  the  health 
hazards  associated  with  lead,  this 
information  peunphlet  would  advise 
owners  and  occupants  to  take 
appropriate  precautions  to  avoid 
exposures  to  lead-contaminated  dust 
and  lead-based  paint  debris  that  is 
sometimes  generated  during 
renovations. 

OATES:  Written  comments  in  response  to 
this  proposed  rule  must  be  received  on 
or  before  May  9, 1994.  If  persons  request 
an  opportimity  for  oral  comment,  EPA 
will  consider  holding  an  informal 
hearing  in  Washington,  DC.  The  exact 
date,  time,  and  location  of  such  a 
hearing,  if  held,  will  be  announced  in 
the  Federal  Register.  Requests  for  oral 
comment  must  be  received  by  April  8, 
1994.  EPA  will  decide  whether  to  hold 
such  a  hearitig  by  April  28, 1994. 
ADDRESSES:  Submit  three  copies  of  all 
written  comments  to:  TSCA  Document 
Receipts  (7407),  Rm.  NE-G99,  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  All 
comments  on  this  proposed  rule  should 
be  identified  by  the  docket  number 
OPPTS-62131.  For  further  information 
regarding  the  submission  of  comments 
containing  confidential  business 
information,  see  Unit  X  of  this 
preamble. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Susan  B. 
Hazen,  Director,  Environmental 
Assistance  Division  (7408),  Office  of 
Pollution  Prevention  and  Toxics, 


Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460, 
Telephone:  202-554-1404,  TDD:  202- 
554-0551.  For  technical  information 
contact:  Charles  Franklin,  Chemical 
Management  Division  (7404),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460, 
Telephone:  202-260-1781,  Fax  number: 
202-260-0770. 

SUPPLEMENTARY  INFORMATION: 

I.  Statutory  Authority 

This  proposed  rule  is  issued  under 
the  authority  of  section  406(b)  of  the 
Toxic  Substances  Control  Act  (TSCA). 

15  U.S.C.  2686(b).  TSCA  was  amended 
in  1992  to  add  Title  IV,  entitled  Lead 
Exposure  Reduction,  by  section  1021  of 
the  Residential  Lead-Based  Paint  Hazard 
Reduction  Act  of  1992,  Pub.  L.  102-550. 

II.  Background 

A.  Legal  Background 

In  1992,  Congress,  recognizing  the 
need  to  control  the  hazards  of  exposure 
to  lead-based  paint,  passed  the 
Residential  Lead-Based  Paint  Hazard 
Reduction  Act  of  1992,  Pub.  L.  102-550 
(“the  Act”).  Congress  recognized  that 
lead-poisoning  is  a  particular  threat  to 
children  imder  age  6,  and  emphasized 
the  needs  of  this  vulnerable  population 
within  the  Act.  The  stated  purposes  of 
the  Act  are:  (1)  To  develop  a  strategy  to 
build  the  infrastructure  necessary  to 
eliminate  lead-based  paint  hazards  in  all 
housing  as  expeditiously  as  possible;  (2) 
to  reorient  the  national  approach  to  the 
presence  of  lead-based  paint  in  housing 
to  implement,  on  a  priority  basis,  a 
broad  program  to  evaluate  and  reduce 
lead-based  paint  hazards  in  the  Nation’s 
housing  stock;  (3)  to  encourage  effective 
action  to  prevent  childhood  lead¬ 
poisoning  by  establishing  a  workable 
framework  for  lead-based  pciint  hazard 
evaluation  and  reduction  and  by  ending 
the  current  confusion  over  reasonable 
standards  of  care;  (4)  to  ensure  that  the 
existence  of  lead-based  paint  hazards  is 
taken  into  account  in  the  development 
of  Government  housing  policies  and  in 
the  sale,  rental,  and  renovation  of  homes 
and  apartments;  (5)  to  mobilize  national 
resources  expeditiously,  through  a 
partnership  among  all  levels  of 
government  and  the  private  sector,  to 
develop  the  most  promising,  cost- 
effective  methods  for  evaluating  and 
reducing  lead-based  paint  hazards;  (6)  to 
reduce  the  threat  of  childhood  lead¬ 
poisoning  in  housing  owned,  assisted, 
or  transferred  by  the  Federal 
Government;  and  (7)  to  educate  the 
public  concerning  the  hazards  and 
sources  of  lead-based  paint  poisoning 


and  steps  to  reduce  and  eliminate  such 
hazards  (section  1003  of  the  Act). 

Actions  under  some  sections  of  the 
Act  are  to  be  developed  and 
administered  by  the  Department  of 
Housing  and  Urban  Development 
(HUD),  some  by  EPA,  and  some  jointly 
accomplished  by  both  agencies.  Several 
of  the  sections  call  for  EPA  consultation 
with  other  Federal  agencies.  Section 
1021  of  the  Act  amends  TSCA  (15 
U.S.C.  2601,  et  seg.)  by  adding  Title  FV, 
entitled  “Lead  Exposure  Reduction.” 

Today’s  proposed  rule  is  issued  under 
the  authority  of  section  406(b)  of 
TSCA’s  Title  IV.  Section  406(b)  directs 
EPA  to  issue  requirements  for  the 
provision  of  a  lead  hazard  pamphlet 
(developed  under  section  406(a))  to 
owners  and  occupants  of  teirget  housing 
before  persons  performing  renovation 
work  for  compensation  begin  such 
activities. 

Below  is  a  more  detailed  discussion  of 
several  related  provisions  of  the  Act 
which  provides  context  for  many  of  the 
decisions  made  during  the  development 
of  this  proposed  rule. 

Section  406(a)  of  TSCA  requires  EPA 
to  publish,  after  consultation  with  HUD 
and  the  Department  of  Health  and 
Human  Services  (HHS),  and  after  notice 
and  an  opportunity  for  public  comment, 
a  pamphlet  on  lead  and  the  hazards  of 
exposure  to  lead-based  paint  in  the 
home.  The  availability  of  this  pamphlet 
for  public  comment  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  Following  the  60-day 
comment  period,  EPA  will  incorporate 
comments  as  appropriate  and  announce 
the  availability  of  the  revised  final 
version  of  the  pamphlet  in  the  Federal 
Register.  In  addition  to  outlining  health 
effects  and  symptoms  of  lead  exposure, 
section  406(a)  requires  that  this 
pamphlet  contain  information  on  the 
potential  hazards  of  renovating 
dwellings  containing  lead-based  paint; 
recommend  the  performance  of  an 
inspection  or  risk  assessment  for  lead- 
based  paint  before  beginning 
renovations  in  target  housing;  suggest 
precautionary  measures  for  protecting 
occupants  during  renovations  in  homes 
containing  lead-based  paint;  and 
identify  Federal,  State,  and  local  sources 
of  information  on  lead  and  lead-based 
paint. 

Section  402(c)(1)  of  TSCA  directs  EPA 
to  issue  guidelines  for  the  conduct  of 
renovation  and  remodeling  activities 
which  may  create  a  risk  of  exposure  to- 
dangerous  levels  of  lead  when 
performed  in  target  housing,  public 
buildings  constructed  before  1978,  and 
commercial  buildings. 

Section  401  of  TSCA  provides  a 
general  definition  of  a  lead-based  paint 
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hazard.  Congress  directed  EPA  under 
section  403  to  issue  regulations  defining 
this  term  more  specifically. 

Section  404  of  TSCA  directs  EPA  to 
develop  an  application  process  for  those 
States  or  Tribes  which  seek  to 
administer  and  enforce  the  standards, 
regulations,  and  reqmrements 
established  under  sections  402  and/or 
406.  Section  404  also  directs  EPA  to 
develop  and  issue  a  Model  State 
Program  for  use  by  States/Tribes 
pursuing  authorization  under  these 
provisions.  The  authorization  process 
for  States  and  Tribes  will  be  proposed 
by  EPA  in  a  separate  rulemaldng  in  the 
Federal  Register,  including  specific 
definitions  for  the  terms  “State”  and 
“Tribe.”  This  proposed  rule  does, 
however,  include  information  on  the 
model  State/Tribal  program  for  the 
provisions  required  under  section  406. 

Two  sections  of  the  Residential  Lead- 
Based  Paint  Hazard  Reduction  Act  of 
1992  also  require  the  dissemination  of 
EPA's  lead  hazard  pamphlet  that  is 
being  developed  pursuant  to  section 
406(a)  of  TSCA.  First,  section  1018 
requires  EPA  and  HUD  to  promulgate 
joint  regulations  for  disclosure  of  lead- 
based  paint  hazards  in  target  housing 
which  is  offered  for  sale  or  lease.  The 
section  1018  regulations  include  the 
requirement  that  the  lead  hazard 
pamphlet  be  given  to  prospective 
purchasers  or  lessees.  Section  1018 
requirements  will  be  proposed  by  EPA 
and  HUD  in  a  joint  rulemaking  in  a 
future  issue  of  the  Federal  Register. 
Second,  section  1012  amends  section 
302  of  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C  4822)  to 
require  the  provision  of  EPA’s  lead 
hazard  information  pamphlet  to 
purchasers  and  tenants  of  Federally- 
assisted  housing  by  the  Secretary  of 
HUD.  The  section  1021  requirements  are 
being  developed  by  HUD  as  a  separate 
initiative. 

B.  Lead  Background 

1.  Lead  and  lead-based  paint.  Lead  is 
a  soft,  bluish  metallic  element  mined 
from  rock  and  found  in  its  natural  state 
all  over  the  world.  Lead  is  virtually 
indestructible,  is  nonbiodegradable,  and 
has  been  knowm  since  antiquity  for  its 
adaptability  in  making  various  useful 
items.  In  modem  times  it  has  been  used 
to  manufacture  many  different  products, 
including  paint,  batteries,  pipes,  solder, 
pottery,  and  gasoline.  From  the  turn  of 
the  century  through  the  1940’s,  paint 
manufacturers  fiequently  used  lead  as  a 
primary  ingredient  in  many  oil-based 
interior  and  exterior  house  paints.  Usage 
gradually  decreased  through  the  1950’s 
and  60*s  as  latex  paints  (which  are 
generally  lead-fiee)  became  more 


widespread.  Although  the  Consumer 
Product  Safety  Commission  (CPSC) 
banned  lead-l^sed  paints  from 
residential  use  in  1978  (paint  currently 
may  not  have  greater  than  .06  percent 
lead  by  weight),  HUD  estimates  that  75 
percent  of  the  houses  built  in  the  United 
States  before  1978  contain  some  lead- 
based  paint  (Ref.  3).  By  current 
estimations,  approximately  57  million 
homes  may  contain  lead-based  paint 
(Ref.  3).  This  lead-based  paint  may  pose 
a  potential  hazard  to  the  occupants 
under  some  conditions. 

2.  Lead  hazards.  Lead  affects  virtually 
every  system  of  the  body.  While  it  is 
harmful  to  individuals  of  all  ages,  lead 
exposure  is  especially  harmful  to 
children,  fetuses,  and  women  of 
childbearing  age.  Results  of  recent 
studies  suggest  that  lead’s  adverse 
effects  occiu  at  blood-lead  levels 
previously  thought  to  be  safe;  in  fact, 
there  does  not  yet  appear  to  be  a 
discemable  threshold  for  the  adverse 
effects  of  lead  on  the  young. 

Lead  poisoning  has  been  called  “the 
silent  disease”  bwause  its  effects  often 
occur  gradually  and  imperceptibly, 
showing  no  obvious  symptoms.  Over 
time,  low  levels  of  lead  in  the 
bloodstream  can  cause  learning 
disabilities,  interfere  with  growth,  cause 
permanent  hearing  and  visual 
impairment,  and  cause  other  damage  to 
the  brain  and  nervous  system.  In  large 
doses,  lead  can  cause  blindness,  brain 
damage,  convulsions,  and  even  death. 
Lead  exposiue  before  or  during 
pregnancy  can  also  affect  fetal 
development  and  cause  miscarriages. 

In  1991,  the  Secret^  of  HHS 
characterized  lead  poisoning  as  the 
“number  one  environmental  threat  to 
the  health  of  children  in  the  United 
States”(Ref.  1). 

Although  the  percentage  of  children 
with  elevated  blood-lead  levels  has 
declined  over  the  last  20  years  with  the 
reduction  of  lead  in  gasoline,  millions  of 
U.S.  children  still  have  levels  of  lead  in 
their  blood  high  enough  to  seriously 
threaten  their  health  (Ref.  1). 

Lead-based  paint  poses  a  health  threat 
through  various  routes  of  exposure. 
Children  under  age  6  may  ingest  lead- 
based  paint  diips  fi’om  flaking  walls, 
window  wells,  and  doors.  Lead  from 
exterior  house  paint  can  flake  off  or 
leach  into  the  soil  around  the  outside  of 
a  home,  contaminating  children’s 
playing  areas.  Dust  caused  during 
normal  lead-based  paint  wear 
(especially  around  windows  and  doors) 
can  create  an  invisible  film  over 
surfaces  in  a  house.  In  some  cases, 
cleaning  and  renovation  activities  can 
actually  increase  the  threat  of  lead- 
based  paint  exposure  by  dispersing  fine 


lead  dust  particles  in  the  air  and  over 
accessible  household  surfaces.  Both 
adults  and  children  can  receive 
hazardous  exposures  by  inhaling  the 
fine  dust  or  by  ingesting  paint-dust 
during  hand-to-mouth  activities. 

in.  Definitioiis 

To  implement  the  section  406 
requirements,  a  number  of  terms  need  to 
be  defined.  This  section  will  provide  the 
proposed  regulatory  definition  first  in 
quoted  text  follow^  by  an  explanation 
of  the  definition’s  source.  Where 
possible,  EPA  has  drawn  definitions 
directly  from  Title  IV  of  'TSCA.  In  cases 
where  the  statute  either  failed  to  define 
terms  necessary  for  the  rule  or  did  not 
provide  a  complete  enough  definition. 
EPA  is  proposing  appropriate 
definitions,  along  with  an  explanation 
of  their  sources  and  discussion  of 
relevant  issues.  EPA  is  accepting 
comment  on  all  definitions  not  taken 
directly  from  the  statute. 

Unless  otherwise  indicated,  all 
definitions  will  be  located  in  Subpart  A 
at  40  CFR  745.3  (Definitions). 

Definitions  not  included  in  Subpart  A 
would  be  applicable  only  to  the  specific 
subpart  in  which  they  appear,  in  this 
case.  Subpart  F. 

a.  Act  means  the  Toxic  Substances  Control 
Act  frSCA),  15  U.S.C.  260  et  seq. 

b.  Administrator  means  the  Administrator 
of  the  Environmental  Protection  Agency. 

c.  Common  area  means  a  portion  of  a 
building  generally  accessible  to  all  residents/ 
users  including,  but  not  limited  to,  hallways, 
stairways,  laundry  and  recreational  rooms, 
playgroimds,  community  centers,  and 
boundary  fences. 

EPA  developed  this  definition  by 
modifying  a  definition  provided  in 
HUD’s  September  1990,  version  of  Lead- 
Based  Paint:  Interim  Guidelines  for 
Hazard  Identification  and  Abatement  in 
Public  and  Indian  Housing.  While  EPA 
is  proposing  this  definition  for  use 
under  the  section  406  regulatory 
requirements,  which  only  addresses 
target  housing,  this  definition  would 
potentially  be  applicable  to  other 
rulemakings  required  pursuant  to  TSCA 
Title  rv  and  the  Residential  Lead  Based 
Paint  Hazard  Reduction  Act  (Pub.  L. 
102-550).  The  modifications  to  HUD’s 
definition  were  necessary  to  broaden  the 
scope  of  “common  area”  to  meet  the 
requirements  of  other  rulemakings 
which  may  refer  to  many  types  of 
buildings. 

d.  Dwelling  unit  means  a  single,  unified 
combination  of  rooms  designed  for  use  as  a 
dwelling  by  one  family. 

EPA  is  proposing  to  use  the  same 
definition  promulgated  by  HUD  in  a 
final  rule  published  in  the  Federal 
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Register  of  August  17, 1993  (58  FR 
43522). 

e.  EPA  means  the  Environmental 
Protection  Agency. 

f.  Lead-based  paint  means  paint  or  other 
surface  coatings  that  contain  lead  in  excess 
of  1.0  milligrams  per  centimeter  squared  or 
0.5  percent  by  weight  or  (A)  in  the  case  of 
paint  or  other  surface  coatings  on  target 
housing,  such  lower  level  as  may  be 
established  by  the  Secretary  of  Housing  and 
Urban  Development  as  defined  under  section 
302(c)  of  the  Lead-Based  Paint  Poisoning 
Prevention  Act,  or  (B)  in  the  case  of  any  other 
paint  or  surface  coatings,  such  other  level  as 
may  be  established  by  the  Administrator. 

This  definition  appears  in  section 
401(9)  of  TSCA. 

g.  Lead-based  paint  hazard  means  any 
condition  that  causes  exposure  to  lead  from 
lead-contaminated  dust,  lead-contaminated 
soil,  lead  contaminated  paint  that  is 
deteriorated  or  present  in  accessible  surfaces, 
friction  surfaces,  or  impact  surfaces  that 
would  result  in  adverse  human  health  effects 
in  pregnant  women  or  young  children. 

This  definition  appears  in  section 
401(10)  of  TSCA. 

h.  Multi-family  housing  means  a  housing 
property  consisting  of  more  than  four 
dwelling  units. 

EPA  has  drawn  this  definition  from 
section  544  of  Title  V  of  the  Community 
Housing  and  Development  Act  of  1992 
(Pub.  L.  102-550).  The  provisions  of 
Title  V  are  directed  at  HUD  and  do  not 
specifically  address  EPA  mandates. 
However,  as  EPA  and  HUD  will  both  be 
involved  in  developing  regulations 
involving  lead-based  paint  in  housing 
(including  multi-family  housing),  EPA 
believes  that  its  definition  should  be 
consistent  with  both  current  and  future 
Federal  lead-based  paint  regulations. 

i.  Owner  means  any  individual, 
partnership,  corporation,  or  trusteeship  that 
has  legal  right  of  possession  of  residential 
property,  or  any  person  legally  authorized  to 
represent  that  individual,  partnership, 
corporation,  or  trusteeship. 

EPA  intends  to  use  this  definition  to 
clarify  that  the  owner  of  the  housing 
should  be  considered  the  individual 
possessing  and  managing  a  property, 
rather  than  a  bank  or  other  loan-related 
organization.  EPA  invites  comment  on 
this  definition. 

j.  Person  means  any  natural  person,  firm, 
company,  corporation,  joint  venture, 
partnership,  sole  proprietorship,  association, 
or  any  other  business  entity,  any  State  or 
political  subdivision  thereof,  any 
municipality,  any  interstate  body,  any  Indian 
tribe,  and  any  department,  agency,  or 
instrumentality  of  the  Federal  government. 

EPA  is  proposing  to  use  the  same 
definition  of  person  as  used  by  EPA’s 
Asbestos  program  in  40  CFR  763.63(1), 
(with  the  additional  reference  to  Indian 


tribe)  to  clarify  that  these  many  types  of 
entities  are  also  regulated  parties. 

k.  Residential  dwelling  means  (a)  a  single¬ 
family  dwelling,  including  attached 
structures  such  as  porches  and  stoops,  or  (b) 
a  single-family  dwelling  unit  in  a  structure 
that  contains  more  than  one  separate 
residential  dwelling  unit,  and  in  which  each 
such  unit  is  used  or  occupied,  or  intended  to 
be  used  or  occupied,  in  whole  or  in  part,  as 
the  home  or  residence  of  one  or  more 
persons. 

This  definition  appears  in  section 
401(14)  of  TSCA. 

l.  State  has  the  same  meaning  as  in  section 
3  of  the  Toxic  Substances  Control  Act. 

m.  Target  housing  means  any  housing 
constructed  prior  to  1978,  except  0-bedroom 
dwellings,  or  housing  for  the  elderly  or 
persons  with  disabilities  (unless  any  child 
who  is  less  than  6  years  of  age  resides  or  is 
expected  to  reside  in  the  dwelling).  In  the 
case  of  jurisdictions  which  banned  the  sale 
or  use  of  lead-based  paint  prior  to  1978,  the 
Secretary  of  Housing  and  Urban 
Development,  at  the  Secretary’s  discretion, 
may  designate  an  earlier  date.' 

This  definition  is  provided  in  section 
401(17)  of  TSCA.  The  Act  excludes 
housing  constructed  after  1978  since 
lead-based  paint  was  banned  by  CPSC 
from  all  residential  use  after  that  date. 

EPA  interprets  the  term  "  0-bedroom 
dwelling”  to  mean  any  dwelling  in 
which  the  living  area  is  unseparated 
from  the  sleeping  area.  Under  this 
definition,  efficiencies  and  studio 
apartments,  loft  space,  and  single-room 
dormitory  units  would  be  exempt  from 
the  requirements  of  this  proposed  rule 
unless  children  under  6  years  of  age 
reside  or  may  reside  in  the  unit. 

As  directed  in  the  statute,  the 
exclusions  for  0-bedroom  dwelling, 
elderly  housing,  and  handicapped 
housing  do  not  apply  to  any  housing  in 
which  children  under  6  years  old  reside 
or  are  expected  to  reside. 

EPA  also  considered  whether 
Congress  intended  to  include  hotels, 
motels,  inns,  and  other  commercial 
lodging  facilities  in  the  term  "housing.” 
Although  not  specifically  stated,  EPA 
believes  it  is  reasonable  to  interpret  that 
Congress’  intent  was  to  distinguish 
residential  housing  fi-om  commercial 
lodging  facilities.  Specifically,  the 
definition  of  target  housing  intends  to 
capture  housing  designed  for  long-term 
or  continuous  residence  (e.g., 
apartments,  condominiums,  and 
houses),  as  opposed  to  lodging  facilities 
offering  temporary  accommodations 
(e.g.,  hotels  and  motels).  Given  the  high 
frequency  and  short  duration  of 
transactions,  EPA  believes  it  is 
impractical  to  apply  the  requirements  of 
this  subpart  to  rental  transactions  in 
*  motels,  hotels,  and  other  commercial 


lodging  facilities.  In  cases  where 
families  with  children  under  6  years  of 
age  might  rent  or  purchase  such  units  as 
long-term  residences,  however,  EPA 
believes  it  is  consistent  with  the  statute 
for  those  establishments  to  be 
considered  target  housing  under  this 
subpart’s  requirements. 

EPA  requests  comment  on  this 
definition  as  it  relates  to  the 
requirements  under  section  406  of 
TSCA. 

n.  TSCA  means  the  Toxic  Substances 
(Control  Act  (15  U.S.C.  et  seq.) 

This  definition  appears  in  section 
401(9)  of  TSCA. 

o.  Renovation  means  the  modifying  of  any 
existing  structure,  or  portion  thereof,  where 
exposure  to  the  hazards  of  lead-based  paint 
may  result,  linless  the  activity  is  performed 
as  part  of  a  lead  abatement  program  by  a 
certified  contractor,  or  unless  otherwise 
regulated  by  EPA  in  Subpart  G. 

Section  406(b)  of  TSCA  directs  EPA  to 
issue  regulations  governing  any  person 
who  performs  for  compensation,  a 
renovation  of  target  housing.  Because 
the  statute  fails  to  define  “renovation,” 
EPA  has  sought  to  develop  a  definition 
that  is  both  consistent  widi  existing 
regulations  and  effective  in  addressing 
the  exposure  prevention  goals  of  the 
statute.  EPA  is  primarily  concerned 
with  activities  that  may  disturb  existing 
lead-based  paint,  and  which  may  pose 
a  potential  hazard  to  owners  and 
occupants  of  the  housing.  Although 
such  a  distinction  is  not  explicitly 
stated  in  the  language  of  section  406(b), 
EPA  believes  that  such  a  distinction  is 
consistent  with  the  hazard  reduction 
goal  of  the  Residential  Lead-Based  Paint 
Hazard  Reduction  Act  of  1992  and  Title 
IV  of  TSCA. 

EPA  is  considering  a  number  of 
approaches  to  defining  the  term,  and 
requests  comment  on  each  approach  in 
terms  of  which  could  be  most  effectively 
used  (individually  or  in  combination)  to 
define  “renovation”  for  this  rulemaking. 
The  approaches  being  considered 
include: 

1.  Definition  modeled  after  EPA’s 
Asbestos  Program.  EPA’s  preferred 
option,  as  proposed  in  the  regulatory 
text,  is  to  use  a  general  definition  drawn 
from  language  used  by  EPA’s  Asbestos 
program.  In  40  CFR  763.121(b),  EPA 
regulations  define  renovation  as 
“Modifying  of  any  existing  structure,  or 
portion  thereof,  where  exposure  to 
airborne  asbestos  may  result.”  By 
replacing  references  to  asbestos  with 
lead-based  paint,  EPA’s  proposed 
definition  provides  a  flexible  framework 
for  identifying  which  activities  would 
be  regulated  pursuant  to  the  section 
406(b)  requirements. 
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Despite  the  clear  statutory  distinction 
between  "renovation  activities”  and 
“lead-based  paint  activities”,  EPA 
recognizes  that  many  of  the  activities 
identified  in  the  renovation  definition 
may  also  be  performed  as  part  of  lead- 
based  paint  abatement  programs.  In 
cases  where  the  activities  being 
performed  meet  the  definition  of  a  lead- 
based  paint  abatement  or  lead-based 
paint  activity,  EPA  intends  for  the 
activities  to  be  regulated  imder  the  more 
comprehensive  section  402(a)  standards 
and  requirements,  and  has  therefore 
includ^  an  exemption  for  any  activity 
separately  regulated  imder  the  more 
stringent  regulations  to  be  issued  in 
Subpart  G.  The  regulations  governing 
performance  of  lead-based  paint 
activities  will  be  proposed  in  a  separate 
notice  in  the  Federal  Register  in  the 
future.  At  that  time,  EPA  will  propose 
specific  definitions  for  lead-based  paint 
activities  and  abatements,  and  will 
request  further  comment. 

One  drawback  of  such  a  general 
definition  is  that  it  does  not  provide  an 
objective  way  of  identifying  which 
activities  are  of  concern.  This  lack  of 
specificity  may  pose  a  problem  for  the 
regulated  community  in  complying  with 
the  rule  and  for  the  government  in 
effectively  enforcing  it.  For  that  reason, 
EPA  believes  that  this  general  definition 
may  need  to  be  strengthened  by  the 
incorporation  of  additional  criteria,  as 
offered  below, 

2,  Develop  list  of  specific  activities  of 
concern.  Recognizing  the  need  for 
specific  information  on  what  activities 
are  defined  as  renovations,  EPA  is 
considering  incorporating  a  list  of 
regulated  activities  into  the  definition. 
Section  402(c)  of  TSCA  directed  EPA  to 
conduct  a  study  of  the  extent  to  which 
persons  engaged  in  various  types  of 
renovation  and  remodeling  activities  in 
target  housing,  public  buildings 
constructed  before  1978,  and 
commercial  buildings  are  exposed  to 
lead  in  the  conduct  of  such  activities.  In 
mandating  this  study.  Congress  clearly 
did  not  intend  for  the  results  to  be  used 
as  the  basis  for  developing  the  TSCA 
section  406  renovation  regulations-  -the 
deadline  for  completion  of  the  study  is 
a  full  12  months  after  the  deadline  for 
promulgation  of  the  final  section  406 
regulations.  Nevertheless,  as  the 
activities  under  study  represent  EPA’s 
preliminary  determination  regarding  the 
universe  of  activities  that  may  be  of 
concern,  EPA  believes  that  they 
comprise  a  logical  set  of  activities  for 
consideration  as  renovation  activities. 
The  activities  being  studied  were 
chosen  based  on  discussions  with 
experts  familiar  with  the  renovation  and 


remodeling  industry,  and  include  the 
following: 

(1)  Paint  removal  (e.g.,  floor 
refinishing  and  stairs  refinishing). 

(2)  Surface  preparation  for  painting 
(both  interior  and  exterior). 

(3)  Removal  of  large  structures  other 
than  roof  (e.g.,  walls,  ceiling,  large 
surface  replastering,  major  replumbing, 
room  additions). 

(4)  Window  replacement. 

(5)  Enclosure  of  interior  painted 
surfaces  (e.g.,  wallpapering). 

(6)  Enclosure  of  exterior  painted 
surfaces  (e.g.,  siding). 

(7)  Removal  of  carjiet  or  other  floor 
coverings  (e.g.,  linoleum). 

(8)  Repairs  or  additions  with  isolated 
small  surface  disruption  (e.g.,  carpentry, 
replacement  of  lead  painted  fixtures, 
installation  of  light  fixtures,  electrical 
repair  and  rewiring,  plumbing  repair, 
insulation  addition,  furnace  cleaning, 
ceramic  tile  installation,  counter  top 
replacement,  door  replacement,  storm 
window  installation,  and  window 
repair), 

(9)  Roofing  replacement  and  repair. 

(10)  Exterior  soil  disruption  (e.g., 
landscaping,  deck  additions,  sewer/ 
water  line  replacement  or  repair, 
basement  waterproofing,  garage  repair, 
concrete/brick/masonry  work, 
driveway/walk  installation,  and  septic 
tank/cesspool  replacement). 

These  activities  represent  a  range  of 
activities  that  may  be  performed  during 
“renovation  and  remodeling.”  Although 
section  406(b)  refers  specifically  to 
“renovations”  only,  EPA  believes  that 
the  commonly  used  meanings  of  the  two 
terms  do  not  significantly  differ  and  that 
any  of  the  listed  activities  could  be 
conducted  as  part  of  a  renovation 
program.  Therefore,  pending  evidence 
to  the  contrary,  all  of  the  activities  noted 
above  could  potentially  merit  inclusion 
under  EPA’s  definition  of  renovation. 

EPA  is  requesting  comment  (and  data, 
if  available)  regarding  which  activities 
should  (or  should  not)  be  included  in 
any  definition  of  renovation.  Based  on 
the  comments  EPA  receives,  as  well  as 
any  new  or  additional  relevant 
information  EPA  collects,  EPA  may 
define  some  or  all  of  the  activities  listed 
above  as  renovation  activities 
specifically  regulated  by  the  final  rule. 
^A  also  may  include  additional 
activities,  if  appropriate,  in  the  final 
rule’s  definition  of  renovation,  and 
requests  comments  on  whether  some 
activities  of  concern  may  be  absent  fi'om 
the  current  list. 

3.  Use  the  Occupational  Safety  and 
Health  Administration’s  (OSHA)  list  of 
construction  tasks.  EPA  is  considering 
using  the  construction  tasks  identified 
by  OSHA  as  offering  some  risk  of  lead- 


exposure  to  workers  to  identify 
renovation  activities  that  could  result  in 
lead  exposure  to  housing  occupants. 
These  tasks  were  identified  in  the 
interim  final  rule  entitled  “Lead 
Exposure  in  Construction”  (58  FR 
26590,  May  4, 1993).  EPA  requests 
comment  on  whether  such  tasks 
adequately  reflect  the  activities 
conducted  during  housing  renovations. 

4.  Identify  specific  job  classifications. 
EPA  is  considering  using  specific  job 
classifications  that  involve  performing 
remodeling  or  renovation  activities  that 
may  exacerbate  the  risk  of  lead-based 
peiint  exposure  in  target  housing  as  a 
basis  for  identifying  regulated  activities. 
EPA  has  considered  several  ways  that 
specific  worker  classifications  could  be 
identified. 

One  approach  would  be  to  base  the 
listing  on  the  worker  classifications 
included  in  EPA’s  study  under  TSCA 
section  402(c).  These  classifications  are 
being  studied  to  measure  the  levels  of 
exposure  to  lead-based  paint  stemming 
fi'om  the  renovation  activities.  The 
current  classifications  being  studied 
include:  Painters;  floor  refinishing 
contractors;  plaster/drywall  contractors; 
exterior  siding  contractors;  window 
replacement  contractors;  electricians: 
plumbers;  roofers;  linoleum/tile 
contractors;  carpet  installers;  cabinet 
installers;  heating/ AC  contractors; 
carpenters;  insulation  contractors; 
basement  waterproofing  contractors; 
bathroom  remodelers;  Idtchen 
remodelers;  landscaping/excavation 
contractors;  and  historic  renovation 
contractors.  These  classifications  were 
developed  through  discussions  with 
experts  and  professionals  familiar  with 
the  renovation  and  remodeling  industry. 

In  identifying  specific  job 
classifications,  EPA  is  also  considering 
linking  the  above  classifications  to 
Standard  Industrial  Classification  (SIC) 
Codes  for  the  business,  to  ensure  a 
common  standard  of  identification.  If 
EPA  could  identify  specific  SIC  codes 
that  performed  renovations  involving 
target  housing  and  potential  lead-based 
paint  exposure,  then  such  a 
classification  would  provide  a  clear 
method  for  identifying  regulated  parties. 
Currently,  the  Agency  does  not  prefer 
this  option  because  of  concerns  that 
many  workers  and  firms  may  conduct 
activities  that  spill  over  into  activities 
that  don’t  affect  lead-based  paint, 
raising  questions  of  how  closely  SIC 
codes  would  track  the  performance  of 
renovations  in  housing  involving  lead- 
based  paint.  In  addition,  many 
individuals  engaged  in  renovation 
activities  may  perform  many  different 
tasks  covering  several  job 
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classihcations,  further  clouding  issues 
of  enforcement  and  compliance. 

Regarding  the  whole  question  of 
identifying  job  classifications,  EPA 
requests  comment  on  what  trades  are 
missing  from,  or  inappropriate  for,  the 
list  above  and  whether  any  such  list 
could  be  practically  applied. 

5.  Identify  all  home  improvement 
activities  within  a  specified  cost  range. 
Another  option  being  considered  is  to 
target  all  renovation,  remodeling,  and 
home  improvement  activities  within  a 
specific  cost  range  (for  example,  any 
home  improvement  costing  over  $250 
would  be  considered  a  renovation). 

While  this  option  provides  a  simple 
scheme  for  identii^ng  regulated 
activities,  it  does  not  necessarily  focus 
on  relevant  activities.  Because  some 
inexpensive  renovation  activities  may 
pose  a  significant  exposure  hazard,  EPA 
is  concerned  that  such  a  definition 
could  result  in  the  omission  of  activities 
that  are  thought  to  be  high  risk  but  low 
in  cost. 

6.  Identify  all  home  improvement 
activities  within  a  specified  size.  EPA  is 
also  considering  basing  the  definition  of 
renovation  on  the  size  of  a  job.  For 
example,  size  could  be  measured  by  the 
number  of  square  feet  of  painted  svirface 
disturbed,  the  number  of  different 
painted  surfaces  disturbed,  or  simply 
the  total  area  of  the  dwelling  undergoing 
modification.  EPA’s  main  concern  with 
this  option  is  that  some  activities  while 
locali^d  to  a  very  small  area,  might 
release  significant  amounts  of  le^- 
based  paint  or  lead-based  paint,  and  that 
such  a  criterion  might  fail  to  capture  the 
activities  of  concern.  However,  as  it 
could  potentially  provide  a  simple 
method  for  identifying  regulated 
transactions,  EPA  requests  comments  on 
the  feasibility  of  such  an  approach. 

p.  Renovator  means  any  person  who 
performs  for  compensation  a  renovation  of 
target  housing  or  public  buildings. 

Although  Title  IV  of  TSCA  does  not 
provide  a  definition  of  renovator, 
section  406(b)  specifically  identifies  the 
regulated  community  as  "each  person 
who  performs  for  compensation  a 
renovation  of  target  housing.” 

EPA  recognizes  that  in  many  large 
multi-family  dwellings  or  public 
buildings,  renovation  activities  may  be 
performed  by  maintenance  staff  retained 
by  the  owner  of  the  building.  Because 
these  individuals  would  stiU  be 
performing  such  activities  for 
compensation  (through  salary  or 
retainer),  EPA  would  consider  such 
individuals  as  renovators  for  the 
purpose  of  this  proposed  rule. 


IV.  Regulatory  Requirements 

A.  Lead  Hazard  Information  Pamphlet 

Section  406(b)  directs  the 
Administrator  to  promulgate  regulations 
"to  require  each  person  who  performs 
for  compensation  a  renovation  of  target 
housing  to  provide  a  lead  hazard 
information  pamphlet  to  the  owner  and 
occupant  of  such  housing  prior  to 
commencing  the  renovation.”  Section 
745.87  of  the  regulatory  text  would 
require  renovatcws  to  jaovide  owners 
and  heads-of-households  occupying 
target  housing  with  copies  of  the 
pamphlet:  Lead-Based  Paint:  Protect 
Your  Family  before  beginning 
renovations. 

Recognizing  that  many  target  housing 
units  may  be  occupied  by  families  other 
than  the  dwelling  owner,  as  in  the  case 
of  rental  housing,  EPA  proposes  to 
require  the  renovator  to  provide  the 
pamphlet  to  the  hecKl  of  each  household 
occupying  the  unit(s)  being  renovated, 
as  well  as  to  the  person  requesting  and 
paying  for  the  renovation  work.  Tliis 
interpretation  is  supported  by  the 
language  in  section  406(b),  which 
explicitly  states  that  the  pamphlet  must 
be  provided  to  the  owner  and  occupant 
of  such  housing. 

In  addition,  because  some  housing 
may  be  managed  by  an  individual  or 
firm  on  behaff  of  the  owner,  the 
regulations  would  allow  such  an  agent 
to  represent  the  owner  for  the  purposes 
of  the  provisions  of  this  proposed  rule. 

Finally,  EPA  recognizes  that  there 
may  be  some  types  of  renovations  that 
will  occur  in  "emergency  situations” 
requiring  action  before  all  occupants 
can  be  notified  and  before  they  can  fully 
comply  with  these  notification 
requirements.  EPA  requests  comment  on 
identifying  diese  situations  and  on  what 
may  be  an  appropriate  way  to  address 
them  under  these  regulations. 

The  final  pamphlet  will  be  available 
to  the  public  and  the  regulated 
commimity  through  the  Government 
Printing  Office  (GTO)  for  a  nominal  fee 
for  both  individual  and  bulk  purchases. 
EPA  is  also  encouraging  person’s  to 
make  their  own  reproductions  of  the 
pamphlet,  and  will  make  a  limited 
number  of  camera-ready  copies  of  the 
final  pamphlet  available  to 
organizations  that  wish  to  print  copies 
for  private  distribution.  Any  copies 
reproduced  for  use  in  complying  with 
this  rulemaking,  however,  must  be 
copied  in  full,  and  may  not  revise  or 
delete  material  from  the  pamphlet 
except  to  add  or  revise  State  or  local 
sources  of  information.  EPA  requests 
comment  on  other  mechanisms  for 
distributing  the  pamphlet  to  the  general 
public  and  the  regulated  commimity. 


As  required  by  section  406(a)  of 
TSCA,  ^A  will,  in  consultation  with 
HHS  and  HUD,  revise  the  pamphlet  as 
necessary  to  maintain  its  technical 
accuracy.  Following  each  change,  EPA 
will  issue  notice  of  the  revised  version's 
availability  in  the  Federal  Register. 

B.  Acknowledgement 
To  help  ensure  the  timely  notification 
of  owners  and  occupants  regarding  the 
potentieil  hazards  of  renovation 
activities  in  target  housing,  §  745.87 
would  require  diat  renovators  obtain  a 
signed,  dated  acknowledgement  from 
each  owner  and  head  of  household 
occupying  the  renovated  housing, 
indicating  that  the  person  had  received 
the  pamphlet  on  the  given  date.  The 
proposed  acknowledgement  text  would 
state: 

I  have  received  the  pamphlet,  Lead-Based 
Paint:  Protect  Your  Family,  and  am  aware  of 
the  potential  health  risks  associated  with 
renovating  housing  containing  lead-based 
paint. 

The  statement  would  be  signed  and 
dated  by  the  housing  owner  and  heads 
of  households  occupying  the  housing 
and  would  be  retained  by  the  renovator. 
This  acknowledgement  could  exist  as  a 
separate  sheet  or  as  a  part  of  each  sales/ 
service  contract  or  agreement.  EPA 
proposes  to  require  diat  the 
acknowledgement  text  be  printed  in  at 
least  12-point  type  ta  ensure  that  the 
text  is  readable  and  noticeable. 

Recognizing  the  importance  of 
reaching  non-English  speaking  residents 
of  target  housing.  EPA  is  proposing 
requirements  to  address  renovations 
performed  in  predominantly  non- 
English  speaking  areas.  If  the  parties  use 
a  written  service  contract  or  ^reement, 
and  if  the  service  contract  or  agreement 
is  in  a  language  other  than  English,  then 
the  acknowledgment  would  have  to  be 
in  the  same  language  as  the  contract  or 
agreement.  The  Agency  propioees  this 
provision  as  a  necessary  measure  in 
achievii^  a  more  equitable  Federal  lead- 
based  paint  program. 

EPA  is  requesting  conunent  on  these 
provisions,  including  whether  the 
altem^ve  language  provisions  provide 
an  appropriate  level  of  protection  to 
non-English  speaking  occupants  of 
target  housing. 

C.  Renovations  in  Multi-Family 
Dwellings 

EPA  has  also  considered  the  issue  of 
regulating  renovation  activities  that 
occur  in  buildings  containii^  many 
separate  housing  units.  Such  dwellings 
pose  additional  challenges  because, 
depending  on  the  type  of  renovation 
being  conducted,  as  the  number  of  units 
in  the  dwelling  increase,  pamphlet 
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distribution  may  be  increasingly 
difficult  for  renovators.  At  the  same 
time,  since  many  multi-family  dwellings 
(defined  for  this  proposed  rulemaking  as 
hoiising  properties  consisting  of  more 
than  four  dwelling  imits)  may  have  been 
built  before  lead-based  paint  use  was 
restricted,  these  dwelUngs  may  pose 
lead-based  paint  hazards  to  occupants  if 
renovations  are  conducted  without  care. 

EPA  has  considered  two  issues 
regarding  renovations  in  multi-family 
dwellings:  Renovations  conducted 
within  specific  units  of  a  multi-family 
dwelling,  and  renovations  performed  in 
common  areas  of  the  multi-family 
dwelling. 

1.  Renovations  in  individual  units. 

EPA  believes  that  renovations 
performed  within  specific  units  of 
multi-family  dwellings  should  be 
treated  in  the  same  manner  as  single¬ 
family  dwellings  (housing  properties 
containing  less  than  five  dwelling 
imits):  the  owner  and  occupants  should 
be  notified  and  provided  a  pamphlet  in 
advance  of  commencement  of 
renovation  activities.  The  Agency  sees 
no  rationale  for  distinguishing  between 
the  two  regarding  the  risks  of  exposure. 

During  large-scale  or  long-term 
renovations  to  units  in  multi-family 
housing,  EPA  proposes  the  following 
clarification.  In  cases  where  an  owner 
employs  a  renovator  to  conduct 
renovations  in  several  different  housing 
units  within  a  multi-family  dwelling, 
EPA  would  still  require  the  renovator  to 
(1)  Provide  the  occupants  of  each  unit 
undergoing  renovation  with  a  copy  of 
the  pamphlet  and  (2)  maintain  signed 
acknowledgements  from  each  affected 
head-of-household.  The  renovator  could 
fulfill  his/her  obligations  regarding  the 
owner,  however,  by  providing  one 
pamphlet  and  maintaining  one  signed 
acknowledgment  covering  all 
renovations  performed  throughout  the 
dwelling,  rather  than  by  repeating  the 
same  owner-notification  activities  for 
each  unit  or  area  renovated. 

2.  Renovations  in  common  areas.  EPA 
also  believes  that  for  the  purposes  of  the 
section  406(b)  rule,  a  practical 
distinction  should  be  made  between 
renovation  activities  in  common  areas  of 
multi-family  dwellings  and  renovations 
within  specific  living  areas  of  the 
dwellings.  Since  renovation  activities 
may  occur  in  various  hallways  or 
lobbies  of  a  building  on  a  frequent  basis, 
it  could  be  impractical  to  require  a 
renovator  to  provide  all  occupants  with 
a  new  pamphlet  before  the 
commencement  of  each  renovation, 
especially  in  dwellings  with  larger 
numbers  of  residential  units.  Such  a 
requirement  would  be  difficult  to 


implement  and  enforce,  and  would 
likely  lead  to  non-compliance. 

EPA  still  believes  that  it  is  important 
that  occupants  be  informed  of 
renovations  in  common  areas  as  they 
occur  to  provide  warning  of  potential 
lead-based  paint  hazards  and  to  ensure 
their  ability  to  take  appropriate 
precautions.  Therefore,  under  §  745.87, 
EPA  proposes  to  require  that  before 
conducting  target  renovation  activities 
in  common  areas  of  multi-family  target 
housing,  the  renovator  would  be 
required  to  notify,  in  writing,  all 
occupants  of  the  dwelling  of  the 
intended  renovation  and  to  make  the 
EPA  pamphlet  Lead-Based  Paint: 

Protect  Your  Family  available  upon 
request.  This  notification  would  be 
required  to  include:  The  general  nature 
and  location(s)  of  the  planned 
renovation’ activities:  the  expected 
starting  and  ending  dates  of  the  planned 
renovation  activities;  and  a  statement  of 
how  the  occupant  can  obtain  the  lead 
hazard  information  pamphlet  from  the 
renovator. 

EPA  recognizes  that  in  some  cases, 
large  renovations  could  take  an 
extended  period  of  time  or  cover  several 
different  common  areas  of  a  multi- 
feunily  dwelling.  In  that  case,  if  the 
initial  notification  provides  accurate 
information  on  the  scope  of  renovations 
planned  in  the  various  areas,  with  an 
accurate  schedule  of  their  performance, 
then  that  initial  notification  would  be 
sufficient  to  meet  the  requirements  of 
this  proposed  rulemaking.  If  the  scope, 
location,  or  timeframe  of  the  activities 
change  in  a  way  not  reflected  in  the 
original  notification,  then  the  renovator 
would  be  obligated  to  provide  updated 
information  in  an  additional  notification 
process.  This  updated  information  is 
necessary  to  ensure  that  owners  and 
occupants  can,  if  necessary,  adequately 
protect  themselves  from  exposure  to  the 
hazards  of  lead-based  paint. 

Notification  activities  could  be 
performed  by  the  renovator  or  by  the 
owner  of  the  dwelling  on  behalf  of  the 
renovator.  The  notification  process 
could  be  accomplished  by  distributing  a 
letter  or  flyer  containing  the  required 
information  to  each  head  of  household 
occupying  the  housing.  Even  if  the 
owner  agreed  to  perform  the  notification 
activities,  however,  the  responsibility  to 
assure  compliance  would  still  rest  with 
the  renovator,  as  required  by  section 
406(b). 

D.  Recordkeeping  Requirements 

Section  407  of  Title  FV  of  TSCA  gives 
EPA  the  authority  to  promulgate 
recordkeeping  and  repK}rting 
requirements  that  are  necessary  to 
implement  Title  IV  effectively.  EPA  is 


using  this  authority  to  propose  the 
following  requirements  to  ensure 
compliance  and  to  aid  EPA  in  its 
enforcement  of  the  provisions  in  this 
proposed  rule. 

iJnder  EPA’s  proposed  §  745.90, 
renovators  would  be  required  to  keep, 
for  3  years  after  completion  of  the 
renovation,  specific  records 
documenting  compliance  with  the  rule. 

If  all  renovation  activities  occur  in 
private  areas  of  target  housing  units, 
these  records  would  include: 

1.  The  address/location  of  the 
renovated  target  housing.  This 
information  is  important  for  EPA 
compliance  monitoring  and 
enforcement  actions. 

2.  A  list  of  all  heads  of  households 
occupying  the  renovated  target  housing 
unit(s)  at  the  commencement  of 
renovations.  Because  the  rule  would 
require  that  both  the  owners  and 
occupants  of  target  housing  receive  the 
pamphlet,  EPA  is  proposing  to  require 
retention  of  this  list  as  a  record  of  the 
persons  that  should  have  received  the 
pamphlet.  EPA  is  focusing  on  occupants 
of  the  housing  at  the  commencement  of 
renovations  recognizing  that  individuals 
who  become  occupants  after 
renovations  have  begun  would  have 
already  received  the  pamphlet  under  the 
requirements  being  developed  pursuant 
to  section  1018  of  the  Lead-Based  Paint 
Hazard  Reduction  Act  of  1992. 

3.  Copies  of  the  signed  and  dated 
acknowledgements  from  each  housing 
owner  and  each  head  of  household 
occupying  the  renovated  unit(s).  EPA 
proposes  to  require  this  record  as  the 
primary  proof  of  compliance  with  the 
regulation.  In  cases  where  EPA  began  an 
enforcement  action  based  on  a  tip  or 
complaint,  the  acknowledgement  form 
would  be  a  crucial  record  in 
establishing  compliance  with  the  rule. 

In  the  case  of  renovation  activities 
performed  in  common  areas  of  multi¬ 
family  target  housing,  the  renovator 
would  still  be  required  to  maintain  the 
following  records: 

1.  The  address/location  of  the 
renovated  target  housing. 

2.  Signed  and  dated 

acknowledgements  from  the  owner(s)  of 
the  target  housing  requesting  the 
renovation. 

3.  A  signed  and  dated  statement 
describing  the  steps  performed  by  the 
renovator  or  owner  to  notify  all 
occupants  of  the  intended  renovation 
activities  and  to  provide  the  lead  hazard 
information  pamphlet  upon  request. 
EPA  is  proposing  not  to  require  specific 
language  for  the  statement,  provided 
that  it  clearly  indicates:  The  dates 
between  which  renovation  activities 
took  place;  the  general  nature  of  the 
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renovation  activities  conducted;  and  the 
measures  taken  to  notify  all  occupants 
of  the  planned  rmovation  activities  as 
outlined  in  the  proposed  §  745.87.  This 
statement  would  be  signed  and  dated  by 
the  owner  as  well  as  the  renovator. 

4.  Copies  of  any  letter  or  flyer  sent  to 
the  occupants  of  the  housing  as  part  of 
the  notification  process. 

These  records  would  be  retained  by 
the  rraiovator  far  3  years  after 
completion  of  the  renovation  as  proof  of 
compliance. 

EPA  requests  conunent  on  whether 
the  proposed  recordkeeping 
requirements  are  reasonable,  too 
stringent,  or  not  stringent  enough,  and 
whether  there  may  be  other  more 
efi'ective  recordkeeping  requirements  or 
mechanisms  to  facilitate  compliance 
monitoring. 

V.  Enforcement 

Failure  or  refusal  to  comply  with  any 
provision  of  the  final  rule  would  be  a 
violation  of  TSCA  section  409, 
subjecting  the  violator  to  penalties 
under  TSCA  section  16  (15  U.S.C  2615). 
These  penalties  include  the  following: 

1.  Civil  penalties.  Any  person  who 
violates  a  provision  of  the  final  rule 
would  be  liable  to- the  United  States  for 
a  civil  penalty  in  an  amount  not  to 
exceed  $25,000  for  each  such  violation. 

2.  Criminal  penalties.  Any  person 
who  knowingly  or  willfully  violates  any 
provision  of  the  final  rule  would,  in 
addition  to  any  civil  p>enalty,  be  subject 
upon  conviction,  to  a  fine  of  not  more 
than  $25,000  for  each  day  of  violation, 
or  to  imprisonment  for  not  more  than  1 
year,  or  both. 

VL  State/Tribal  Administration  and 
Enforcement  of  Section  406(b) 

Section  404(a)  of  TSCA  directs  EPA  to 
develop  an  application  process  for  those 
States  or  Trib^  which  seek  to 
administer  and  enforce  the  standards, 
regulations,  and  requirements 
established  under  sections  402  and/or 
406.  Section  404(b)  states  that  the 
Administrator  may  approve  such  an 
application  only  after  finding  that  the 
State/Tribal  program  is  at  least  as 
protective  of  human  health  and  the 
environment  as  the  Federal  program 
established  according  to  the  mandate  of 
section  402  or  406  of  TSCA,  and  that  it 
provides  adequate  enforcement.  The 
procedures  for  submitting  a  State/Tribal 
application  will  be  proposed  in  a 
separate  Federal  Regzs^  notice  in  the 
future. 

For  State  and  Tribal  implementation 
purposes,  EPA  recognizes  a  distinction 
between  section  40^a).  the 
development  of  a  lead  hazard 
information  pamphlet,  and  regulatory 


requirement  section  406(b),  for 
distribution  of  the  pamphlet  Since  the 
pamphlet  must  be  developed  in 
consultation  with  HHS  and  HUD,  for 
use  in  other  rules  in  other  sections  of 
the  Residential  Lead-Based  Paint  Hazard 
Reduction  Act  of  1992,  EPA  will  limit 
the  authorization  of  State/Tribal 
programs  to  administration  of  section 
406(b).  EPA  believes  that  the  authority 
to  develop  a  lead  hazard  information 
pamphlet  cannot  be  delegated  to  States 
or  Tribes,  given  die  dependence  of 
many  agencies  on  the  pamphlet,  and  the 
need  for  uniformity  in  several  statutory 
sections  of  the  Act. 

VII.  Model  State  Program 

To  support  State  and  tribal  efforts  to 
develop  an  authorized  program,  section 
404(d)  of  TSCA  directs  EPA  to 
promulgate  a  model  State  program 
which  may  be  adopted  by  any  State 
which  seeks  to  administer  and  enforce 
the  provisions  of  sections  402  and  406 
of  TSCA.  Given  that  section  404(b) 
requires  authorized  State  programs  to  be 
at  least  as  protective  as  the  F^eral 
program,  the  Agency  expects  that  a  State 
program  seeking  authorization,  would 
resemble,  in  significant  respects,  the 
Federal  program,  and  fiulher,  that  the 
regulations  proposed  in  §§  745.80 
through  745.99  would  serve  as  an 
appropriate  model  for  such  a  State 
program.  Therefore,  die  Agency  is  at 
this  time  proposing  these  regulations  as 
the  model  program. 

Section  745.87  contains  procedures 
and  requirements  for  the  provision  of 
EPA’s  lead  hazard  information 
pamphlet  to  owners  and  occupants  of 
target  housing  by  renovators.  The 
proposed  §  745.90  contains 
recordkeeping  requirements  necessary 
to  monitor  and  eiiforce  compliance  with 
the  requirements. 

This  model  will  be  especially  useful 
to  the  many  States  that  do  not  currently 
have  notification  requirements  in 
residential  hou»ng.  The  Agency 
believes  that  adoption  of  this  program 
would  effectively  increase  the 
awareness  of  owners  and  occupants  of 
target  housing  regarding  the  issues 
associated  with  renovating  housing  with 
lead-based  paint.  However,  the  State 
program  ne^  not  duplicate  the  Federal 
program  in  order  to  receive 
authorization  from  EPA.  A  State  may 
choose  to  develop  its  own  program,  and 
it  would  be  evaluated  to  determine  if  it 
is  as  protective  as  the  Federal  program. 

VHL  Procedures  for  Requesting  a 
Public  Hearing 

If  persons  request  time  for  oral 
comment,  EPA  will  consider  holding  an 
informal  hearing  in  Washington,  DC. 


Persons  or  organizations  desiring  to 
participate  in  the  informal  hearing  must 
file  a  written  request  to  participate.  The 
written  request  to  participate  must  be 
sent  to  the  Environmental  Assistance 
Divisim  at  the  address  listed  under  FOR 
FURTHER  INFORMATION  CONTACT 
and  must  be  received  by  EPA  by  April 
8, 1994.  The  written  request  to 
participate  must  include:  (1)  A  brief 
statement  of  the  interest  of  the  person  or 
organization  in  the  proceeding;  (2)  a 
brief  outline  of  the  points  to  be 
addressed;  (3)>  an  estimate  of  the  time 
required;  and  (4)  if  the  request  comes 
fi'om  an  organization,  a  non-binding  list 
of  the  persons  to  take  part  in  the 
presentation.  Oganizations  are 
requested  to  bring  with  them,  to  the 
extent  possible,  ^nployees  with 
individual  expertise  in  and 
responsibility  for  each  one  of  the  areas 
to  be  addressed.  Organizations  which  do 
not  file  written  conunents  will  not  be 
allowed  to  participate  at  the  hearing, 

EPA  will  decide  whether  to  hold  a 
hearing  by  April  28, 1994. 

IX.  Rulemaking  Record 

A  record  for  this  proposed  version  of 
the  rule  has  been  established  under 
docket  number  '‘OPPTS-62131.”  The 
public  record  is  available  for  inspection 
hom  12  noon  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  public  version  of  the 
record  (which  does  not  contain 
confidential  business  information)  is 
located  in  the  TSCA  NQC,  Rm.  E-^102, 
401  M  St.,  SW.,  Washington,  DC  20460. 

The  draft  of  the  proposed  rule 
submitted  by  the  Administrator  to  0MB 
review  prior  to  proposal  will  also  be 
contaii^  in  the  dc^et,  as  will  the 
drafts  of  the  final  rule  submitted  for 
review  before  promulgation. 

The  following  list  of  documents  were 
used  by  the  Agency  in  developing  this 
regulation  emd  can  be  found  in  the 
docket  Other  documents,  including 
those  submitted  with  written  comments 
from  interested  parties,  will  be  included 
in  the  docket  following  the  publication 
of  this  proposal  in  the  Federal  Register. 

1.  Alliance  to  End  Childhood  Lead 
Poisoning,  Preventing  Childhood  Lead 
Poisoning:  The  First  Comprehensive 
National  Conference;  Final  Report. 
October  6.  7,  8,  1991.  (pp.  Al-AlO) 

2.  DOL,  OSHA,  Lead  Exposure  in 
Construction;  Interim  Fin^  Rule.  May  4, 
1993. 

3.  EPA,  Lead  Poisoning  and  Your 
Children.  EPA/800-B-92-0002, 
September  1992 

4.  EPA,  DRAFT:  Reducing  Exposure 
to  Lead  in  the  Home;  An  Action  Guide 
for  Families.  (January  1992). 
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5.  U.S.  Government  Printing  Office. 
Code  of  Federal  Regulations  July  1, 

1992.  (40  CTR  763.121) 

6.  U.S.  Government  Printing  Office. 
Code  of  Federal  Regulations  July  1, 

1992.  (40  CFR  763.63(1)) 

7.  U.S.  Congress.  The  Residential 
Lead-Based  Paint  Hazard  Reduction  Act 
of  1992  (Pub.  L.  105-550). 

8.  HHS,  PHS,  CDC,  Preventing  Lead 
Poisoning  in  Young  Children;  A 
Statement  by  The  inters  For  Disease 
Control.  October  1991. 

9.  HHS,  PHS,  ATSDR,  The  Nature  and 
Extent  of  Lead  Poisoning  in  Children  in 
the  United  States;  A  Report  to  Congress. 
July  1988.  (pp.  1-16) 

10.  HUD,  Office  of  Lead- Based  Paint 
Abatement  and  Poisoning  Prevention. 
Lead-Based  Paint;  Interim  Guidelines 
for  Hazard  Identification  and 
Abatement  in  Public  and  Indian 
Housing;  Notice.  April  18, 1990. 

11.  HUD,  Office  of  Lead-Based  Paint 
Abatement  and  Poisoning  Prevention. 
Lead-Based  Paint:  A  Threat  to  Your  , 
Children.  U.S.  GPO:  1993-351-568. 
January  1993. 

X.  Confidential  Business  Information 

While  EPA  does  not  anticipate  the 
receipt  of  much  (if  any)  confidentied 
business  information  in  connection  with 
this  proposed  rule,  a  person  may  assert 
a  claim  of  confidentiality  for  any 
business  information,  including  all  or 
portions  of  written  comments, 
submitted  to  EPA  in  connection  with 
this  proposed  rule.  Any  person  who 
submits  a  comment  subject  to  a  claim  of 
confidentiality  must  also  submit  a 
nonconfidential  version.  Any  claim  of 
confidentiality  must  accompany  the 
information  when  it  is  submitted  to 
EPA.  Persons  must  mark  information 
claimed  as  confidential  by  circling, 
bracketing,  or  underlining  it,  and 
marking  it  with  “CONFIDENTIAL”  or 
some  other  appropriate  designation. 

EPA  will  disclose  information  subject  to 
a  claim  of  confidentiality  only  to  the 
extent  permitted  by  section  14  of  TSCA 
and  40  CFR  part  2,  subpart  B.  If  a  person 
does  not  assert  a  claim  of  confidentiality 
for  infonnation  in  comments  at  the  time 
it  is  submitted  to  EPA,  EPA  will  place 
the  information  in  the  public  record  for 
this  rulemaking  without  further  notice 
to  that  person. 

XI.  References 

1.  Alliance  to  End  Childhood  Lead 
Poisoning,  Preventing  Childhood  Lead 
Poisoning:  The  First  Comprehensive 
National  Conference;  Final  Report. 
October  6,  7,  8, 1991. 

2.  DOL,  OSHA,  Lead  Exposure  in 
Construction;  Interim  Final  Rule.  (May 
4, 1993). 


3.  HUD,  Office  of  Lead-Based  Paint 
Abatement  and  Poisoning  Prevention. 
Lead-Based  Paint;  Interim  Guidelines 
for  Hazard  Identification  and 
Abatement  in  Public  and  Indian 
Housing;  Notice.  April  18, 1990. 

XU.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  re^atory 
action  is  "significant”  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(1),  the  order  defines  a 
“significant  regulatory  action”  as  an 
action  that  is  likely  to  result  in  a  rule: 

(1)  Having  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities  (also 
referr^  to  as  “economically 
significant”);  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  proposed  rule  is  “significant” 
because  it  raises  novel  policy  issues 
arising  out  of  its  legal  mandate  in  the 
Residential  Lead-Based  Paint  Hazard 
Reduction  Act. 

EPA  has  prepared  a  Regulatory  Impact 
Analysis  (RIA)  in  conjunction  with  its 
proposed  lead  information  disclosure 
rule  for  renovation  activities.  EPA  finds 
that  the  proposed  rule  will  not  have  an 
effect  on  the  economy  of  $100  million 
or  more,  will  not  result  in  major 
increases  in  costs  or  prices,  and  is  not 
anticipated  to  have  significant  adverse 
effects  bn  competition,  employment, 
investment,  or  productivity  in  the 
relevant  sectors. 

EPA  estimates  the  overall  costs  to 
affected  entities  to  be -$59,700,000.  This 
estimate  includes  costs  for  rule 
fiuniliarization,  information  disclosure 
and  obtaining  required  signatures, 
recordkeeping,  and  materials  costs.  EPA 
estimates  that  the  provisions  of  the  rule 
as  proposed  would  add  about  $5.00  to 
the  cost  of  each  transaction. 


A  copy  of  the  RIA  is  available  in  the 
TSCA  Nonconfidential  Information 
Center  (NQC)  (also  known  as  the  TSCA 
Public  Docket  Office),  for  review  and 
copyffig  (see  Unit  DC  of  this  preamble). 

Tnis  action  was  submitteo  to  OMB  for 
review,  as  required  by  Executive  Order 
12866,  and  any  comments  or  changes 
made  in  response  to  OMB  suggestions  or 
recomendations  have  been  doc^lmented 
in  the  public  record. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  each  Federal  agency  to  perform 
a  Regulatory  FlexibiUty  Analysis  for  all 
rules  that  are  likely  to  have  a 
“significant  impact  on  a  substantial 
number  of  small  entities.”  In  an  effort  to 
identify  and  characterize  the  proposed 
rule’s  effects  on  small  business,  ^A  has 
prepared  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA).  This 
assessment  has  Seen  included  as  part  of 
the  Regulatory  Impact  Analysis  (RIA), 
and  is  summarized  below. 

In  assessing  small  business  impacts, 
EPA  first  developed  an  establishment 
profile  for  each  major  sector.  This 
profile  indicated  that  approximately  80 
to  90  percent  of  all  establishments  in 
SICIs  15, 17,  651,  and  653  fell  within  the 
1  to  9  employee  size  class.  Thus,  a 
substantial  number  of  small  firms  are 
estimated  to  be  potentially  affected  by 
the  proposed  rule. 

To  measure  the  cost  impacts  of  the 
proposed  rule  on  these  small 
establishments,  representative  or  model 
establishments  were  designed.  These 
model  establishments  corresponded  to 
typical  establishments,  with  respect  to 
number  of  employees  and  aimual 
transaction  volume,  in  each  affected 
sector.  Since  transaction  activity  was 
reported  to  vary  widely,  a  range  of 
transaction  volume  was  estimated  for 
each  establishment  ty^. 

For  each  model  establishment,  annual 
regulatory  costs  were  then  calculated 
and  compared  to  annual  labor  and 
overhead  costs.  Ratios  were  computed 
for  both  high  and  low  estimates  of  the 
range  of  transaction  activity.  In  the  case 
of  a  multi-trade  renovation  contractor, 
regulatory  costs  were  found  to  represent 
from  0.05  to  0.14  percent  of  labor  and 
overhead  costs.  In  the  case  of  a  specialty 
trade  contractor,  impacts  were 
somewhat  higher,  ranging  from  0.35  to 
0.84  percent.  An  establishment  engaged 
in  rental  property  management  was 
projected  to  sustain  impacts  of  0.99  to 
1.95  percent. 

Thus,  while  a  large  number  of  small 
establishments  will  be  potentially 
affected  by  the  rule,  cost  impacts  were 
not  found  to  be  of  sufficient  magnitude 
to  cause  undue  harm  to  such 
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establishments.  Consequently,  no 
regulatory  alternatives  are  being 
proposed  in  connection  with  small 
business  impacts. 

Piirsuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b).  EPA  certifies  that  this  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

C.  PapeTwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  OMB 
under  the  Pai;)erwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  An  Information 
Collection  Request  (ICR)  document  has 
been  prepared  by  EPA  (ICR  No.  1669.01) 
and  a  copy  may  be  obtained  from  Sandy 
Farmer,  Information  Policy  Branch 
(2136),  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 

DC  20460,  or  by  telephoning  (202)  260- 
2740. 

This  collection  of  information  has  an 
estimated  recordkeeping  burden 
averaging  11.5  minutes  per  response  (at 
5.8  minutes/respondent),  and  to  require 
7.7  minutes  per  recordkeeper,  annually. 
These  estimates  include  time  to  review 
instructions,  search  existing  data 
sources,  gather  and  maintain  the  data 
needed,  and  complete  the  collection  of 
information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief.  Information  Policy  Branch  (2136), 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20503, 
marked  “Attention:  Desk  Officer  for 
EPA.”  The  final  rule  will  respond  to  any 
OMB  or  public  comments  on  the 
information  collection  requirements 
contained  In  this  proposal. 

List  of  Subjects  in  46  CFR  Part  745 

Environmental  protection,  Abatement, 
Housing  renovation,  Lead,  Lead^based 
paint.  Reporting  and  recordkeeping 
requirements. 

Dated;  February  28, 1994. 

Carol  M.  Browner, 

Administrator. 

Therefore,  it  is  proposed  that  Chapter 
I  of  40  CFR  be  amended  by  adding  a 
new  part  745  to  read  as  follows: 

PART  745— LEAD  EXPOSURE 
REDUCTION 

Subpart  A— General  Provisions 

745.1  Scope,  purpose,  and  authority. 
745.3  De^itions. 

745.7  Confidential  business  information. 


Subparts  B-D  [Reserved] 

Subpart  E — Residential  Property 
Renovation 

Sec. 

745.80  Purpose,  scope,  and  applicability. 

745.85  Lead  pamphlet 

745.87  Notification. 

745.90  Recordkeeping  requirements. 
745.97  Penalties  for  noncompliance. 
745.99  Effective  date. 

Authority:  15  U.S.C.  2686. 

Subpart  A— General  Provisions 

§  745.1  Scope,  purpose,  and  authority. 

(a)  This  part  contains  regulations 
developed  under  Title  IV  (15  U.S.C. 
2681-2692)  and  section  6  (15  U.S.C. 
2605)  of  the  Toxic  Substances  Control 
Act. 

§745.3  Definitions. 

For  purposes  of  this  part,  the 
following  definitions  apply: 

Act  means  the  Toxic  Substances 
Control  Act  (TSCA),  15  U.S.C.  et  seq. 

Administrator  means  the 
Administrator  of  the  Environmental 
Protection  Agency. 

Common  area  means  a  portion  of  a 
building  generally  accessible  to  all 
residents/users  including,  but  not 
limited  to,  hallways,  stairways,  laundry 
and  recreational  rooms,  playgrounds, 
community  centers,  and  boundary 
fences. 

Dwelling  unit  means  a  single,  unified 
combination  of  rooms  designed  for  use 
as  a  dwelling  by  one  family. 

EPA  means  the  Environmental 
Protection  Agency. 

Lead-based  paint  hazard  means  any 
condition  that  causes  exposure  to  lead 
from  lead-contaminated  dust,  lead- 
contaminated  soil,  lead-contaminated 
paint  that  is  deteriorated  or  present  in 
accessible  surfaces,  friction  surfaces,  or 
impact  surfaces  that  would  result  in 
adverse  human  health  effects  in 
pregnant  women  or  yoxmg  children. 

Multi-family  housing  means  a  housing 
property  consisting  of  more  than  four 
dwelling  units. 

Owner  means  any  individual, 
partnership,  corporation,  or  trusteeship 
that  has  legal  right  of  possession  of 
residential  property,  or  any  person 
legally  authorized  to  represent  that 
individual,  partnership,  corporation,  or 
trusteeship. 

Person  means  any  natural  person, 
firm,  company,  corporation,  joint 
venture,  partnership,  sole 
proprietorship,  association,  or  any  other 
business  entity,  any  state  or  political 
subdivision  thereof,  any  municipality, 
any  interstate  body,  any  Indian  tribe, 
and  any  department,  agency,  or 


instrumentality  of  the  Federal 
government 

Renovation  means  the  modifying  of 
any  existing  structure,  or  portion 
thereof,  where  exposure  to  the  hazards 
of  lead-based  paint  may  result,  unless 
the  activity  is  performed  as  part  of  a 
lead  abatement  program  by  a  certified 
contractor,  or  unless  otherwise 
regulated  by  EPA  in  Subpart  G  of  this 
part. 

Renovator  means  any  person  who 
performs  for  compensation  a  renovation 
of  target  housing  or  public  buildings. 

Residential  dwelling  means  (1)  a 
single-family  dwelling,  including 
attached  structures  such  as  porches  and 
stoops,  or  (2)  a  single-family  dwelling 
unit  in  a  structure  that  contains  more 
than  one  separate  residential  dwelling 
unit,  and  in  which  each  such  unit  is 
used  or  occupied,  or  intended  to  be 
used  or  occupied,  in  whole  or  in  part, 
as  the  home  or  residence  of  one  or  more 
persons. 

TSCA  means  the  Toxic  Substances 
Control  Act  (15  U.S.C  et  seq.). 

§  745.7  Confidential  business  information. 

Any  person  required  to  submit  a 
document  or  report  to  the  EPA  under 
this  part  may  assert  a  claim  of 
confidentiality  for  the  information 
submitted.  Any  claim  of  confidentiality 
must  accompany  the  information  when 
it  is  submitted  to  EPA.  EPA  will 
disclose  information  subject  to  a  claim 
of  confidentiality  only  to  the  extent 
permitted  by  section  14  of  TSCA  and  40 
CFR  part  2,  subpart  B.  If  a  person  does 
not  assert  a  claim  of  confidentiality  for 
information  at  the  time  it  is  submitted 
to  EPA,  EPA  may  make  the  information 
public  without  further  notice  to  that 
person. 

Subpart  B — D  [Reserved] 

Subpart  E — Residential  Property 
Renovation 

§  745.80  Scope,  purpose,  and  applicability. 

This  subpart  applies  to  renovation 
activities  on  target  housing.  Such 
housing  may  contain  lead-based  paint 
and  lead-based  paint  dust  that  can  pose 
a  health  hazard  to  occupants,  especially 
yoimg  children  and  pregnant  women. 
Persons  or  firms  that  perform  renovation 
services  for  compensation  on  target 
housing  must  provide  information  on 
hazards  of  exposure  to  lead-based  paint 
associated  with  renovation  activities. 

§  745.85  Lead  pamphlet 

(a)  Availability  of  pamphlet  to  the 
general  public  and  regulated 
commuiutyj  The  most  current  version  of 
EPA  pamphlet  No.  XXX,  entitled  Lead- 
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Based  Paint:  Protect  Your  Family,  is 
available  to  the  public  and  the  regulated 
community  for  a  fee  from  the 
Government  Printing  Office  (GPO). 
Interested  parties  should  write  to: 
Government  Printing  Office, 
Superintendent  of  Documents.  Mail 
Stop  XXX,  Washington.  DC  20402-9328. 
In  addition,  persons  may  reproduce  this 
pamphlet,  for  use  or  distribution, 
providing  that  the  text  and  graphics  are 
reproduced  in  full. 

(b)  Pamphlet  elements.  The 
information  contained  and  presented  in 
this  pamphlet  is  mandated  in  section 
406(a)  of  TSCA  (15  U.S.C.  2686),  and 
may  not  be  changed  or  omitted  during 
any  reproduction  of  the  information  for 
the  purpose  of  compliemce  with  this 
subpart. 

§745.87  Notification. 

(a)  Before  beginning  renovation 
activities  on  specific  target  housing 
units,  renovators  shall: 

(1)  Provide  each  owner  and  each  head 
of  household  occupying  the  units  to  be 
renovated  with  a  copy  of  the  EPA 
pamphlet,  entitled  Lead-Based  Paint: 
Protect  Your  Family. 

(2)  Obtain  a  sign^,  dated 
acknowledgement  from  the  owners  and 
each  head  of  household  occupying  the 
housing  unit  affirming  that  they  have 
received  the  pamphlet  and  are  aware  of 
the  potential  health  hazards  from 
renovating  housing  containing  lead- 
base^aint. 

(i)  The  acknowledgement  shall 
include  the  following  language: 

I  have  received  the  pamphlet  entitled  Lead- 
Based  Paint:  Protect  Your  Family  and  am 
aware  of  the  potential  health  risks  associated 
with  renovating  housing  containing  lead- 
based  paint  hazards. 

(ii)  Below  the  statement,  the 
acknowledgement  shall  require  the 
signature  of  each  owner  and  head  of 
household  occupying  the  unit,  along 
with  their  dates  of  signature. 

(iii)  The  type  size  shall  be  no  smaller 
than  12-point  tyj>e. 

(iv)  The  acknowledgement  may  be 
included  as  a  separate  sheet  or  as  a  part 
of  any  written  contract  or  service 
agreement.  It  must  be  completed  before 
the  commencement  of  the  target 
renovations. 

(v)  If  the  parties  use  a  written  contract 
or  agreement  which  is  vmtten  in  a 
language  other  than  English,  the 
acknowledgement  text  shall  be  written 
in  the  same  language  as  the  text  of  the 
contract  or  agreement. 

(b)  Before  beginning  renovation 
activities  in  common  areas  of  multi¬ 
family  target  housing,  thfr  renovator 
shall: 


(1)  Provide  the  ownerfs)  of  the  target 
housing  requesting  the  renovation  with 
a  copy  of  the  EPA  pamphlet,  entitled 
Lead-Based  Paint:  Protect  Your  Family. 

(2)  Obtain  a  signed,  dated 
acknowledgement  from  the  ownerfs)  of 
the  target  housing  requesting  the 
renovation  affim^g  that  they  have 
received  the  pamphlet  and  are  aware  of 
the  potential  health  hazards  from 
renovating  housing  containing  lead- 
base(^aint. 

(i)  Tne  acknowledgement  shall 
include  the  following  language: 

I  have  received  the  pamphlet  entitled  Lead- 
Based  Paint;  Protect  Your  Family  and  am 
aware  of  the  potential  health  risks  associated 
with  renovating  housing  containing  lead- 
based  paint  hazards. 

(ii)  Below  the  statement,  the 
acknowledgement  shall  require  the 
signature  of  each  owner  requesting  the 
renovation,  along  with  their  dates  of 
signature. 

(iii)  The  type  size  shall  be  no  smaller 
than  12-point  type. 

(iv)  The  acknowledgement  may  be 
included  as  a  separate  sheet  or  as  a  part 
of  any  written  contract  or  service 
agreement. 

(v)  If  the  parties  use  a  written  contract 
or  agreement  which  is  written  in  a 
language  other  than  English,  the 
acknowledgement  text  shall  be  written 
in  the  same  language  as  the  text  of  the 
contract  or  agreement. 

(3)  Notify  each  owner  and  each  head 
of  household  occupying  the  target 
housing,  in  writing,  of  the  intended 
renovation  and  make  the  EPA  pamphlet 
Lead-Based  Paint:  Protect  Your  Family 
available  upon  request.  At  minimum, 
such  notification  shall  be  accomplished 
by  distributing  written  notice  to  each 
owner  and  each  head  of  household 
occupying  the  target  housing.  The 
notice  shall  describe:  The  general  nature 
and  location(s)  of  the  planned 
renovation  activities,  the  expected 
starting  and  ending  dates  of  the  planned 
renovation  activities,  and  a  statement  of 
how  the  owners  and  occupants  can 
obtain  the  lead  hazard  infonnation 
pamphlet,  at  no  charge,  from  the 
renovator.  These  activities  shall  be 
conducted  by  either: 

(i)  The  renovator. 

(ii)  The  owner  on  behalf  of  the 
renovator. 

(iii)  If  the  notification  activities  are 
performed  by  the  owner  of  the  building 
on  behalf  of  the  renovator,  the  renovator 
shall  retain  a  signed  and  dated 
statement  by  the  owner  of  the  dwelling 
describing  the  steps  performed  to  notify 
all  occupants  of  the  intended  renovation 
activities  and  to  provide  the  lead  hazard 
information  pamphlet,  at  no  charge. 


upon  request  Regardless  of  who 
performs  the  notification  activities 
required  under  this  subpart,  the 
renovator  shall  be  responsible  for 
assuring  compliance  with  this  subpart 
and  shw  be  liable  for  any  failures  to 
comply  with  the  notification 
requirements  in  this  section. 

(4)  If  the  general  nature,  location(s),  or 
expected  starting  and  ending  dates  of 
the  planned  renovation  activities  change 
after  the  initial  notification  has  been 
conducted,  the  renovator  shall  provide 
further  notification  to  the  owners  and 
heads  of  households  providing  revised 
information  on  the  ongoing  or  planned 
activities. 

§745.90  Recordkeeping  requirements. 

Renovators  shall  retain  all  records 
necessary  to  demonstrate  compliance 
with  this  section  for  a  minimum  of  3 
years  following  completion  of  the 
renovation  services  on  target  housing. 
These  records  shall  include: 

(a)  The  address/locatioh  of  the 
renovated  target  housing. 

(b)  A  list  of  all  heads  of  households 
occupying  the  renovated  unit(s)  at  the 
commencement  of  renovations. 

(c)  Copies  of  signed  and  dated 
acknowledgements,  as  required  by 
§  745.87(a)(2),  from  each  owner  and 
each  head  of  household  occupying  a 
renovated  unit. 

(d)  Copies  of  signed  and  dated 
acknowledgements,  as  required  by 
§  745.87(b)(2),  from  each  owner 
requesting  renovations  to  common  areas 
in  multi-family  dwellings. 

(e)  Copies  of  all  signed  and  dated 
statements  of  notification,  as  well  as 
copies  of  all  notification  materials  sent 
to  all  owners  and  heads  of  household, 
as  required  in  §  745.87(b)(3)  for 
renovations  to  common  areas  in  multi¬ 
family  dwellings. 

§  745.97  Penalties  for  noncompiiance. 

(a)  Failure  or  refusal  to  comply  with 
any  provision  of  this  subpart  is  a 
violation  of  TSCA  section  409  (15  U.S.C 
2689),  subjecting  the  violator  to 
penalties  under  TSCA  section  16  (15 
U.S.C  2615). 

(b)  Failure  or  refusal  to  establish  and 
maintain  records  or  to  permit  access  to 
or  copying  of  records,  as  required  by 
this  subpart,  is  a  violation  of  TSCA 
section  15  (15  U.S.C.  2614). 

(c)  Failure  or  refusal  to  permit  entry 
or  inspection  as  required  by  TSCA 
section  11  (15  U.S.C.  2610)  is  a  violation 
of  TSCA  section  15  (15  U.S.C  2614). 

(d)  Violators  may  be  subject  to  the 
civil  and  criminal  penalties  in  TSCA 
sections  16  and  409  for  each  violation. 
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§745.99  Effective  date. 

The  Federal  requirements  in  this 
subpart  shall  take  effect  on  April  28, 
1996.  In  those  States  or  Tribal  lands, 
which  have  not  obtained  authorization, 
under  §  745.XXX,  to  administer  and 


enforce  this  program,  the  requirements 
in  this  subpart  shall  apply  to  any 
renovation  of  target  housing  if  the 
renovation  was  commenced  on  or  €ifter 
April  26, 1996.  In  States  and  Tribes  that 
have  obtained  authorization  to 


implement  their  State/Tribal  program 
according  to  the  reouirements  in  subpart 
X,  individual  StaterTribal  requirements 
may  take  effect  before  April  28, 1996. 

IFR  Doc.  94-5299  Filed  3-8-94;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-62133;  FRL-4642-7] 

Lead  Hazard  Information  Pamphlet; 
Notice  of  Availability 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  and 
request  for  comment. 

SUMMARY:  This  notice  announces  the 
availability  of  EPA’s  draft  Lead  Hazard 
Information  Pamphlet  for  review  and 
comment.  EPA  developed  this  pamphlet 
in  response  to  Congressional  concerns 
about  the  public’s  knowledge  of  home 
lead-based  paint  hazards.  The  Pamphlet 
is  being  developed  pursuant  to  section 
406(a)  of  the  Toxic  Substances  Control 
Act  (TSCA),  and  will  be  distributed  in 
conjunction  with  regulatory  provisions 
under  section  406Cb)  of  TSCA,  and 
sections  1012  and  1018  of  the 
Residential  Lead-Based  Paint  Hazard 
Reduction  Act. 

DATES:  Written  comments  in  response  to 
this  draft  pamphlet  must  be  received  on 
or  before  May  9, 1994. 

ADDRESSES:  Please  submit  three  copies 
of  all  written  comments  on  this  draft 
pamphlet  to;  TSCA  Document  Receipts 
(7407),  Rm.  NE-G99,  Office  of  Pollution 
Prevention  emd  Toxics,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  All  comments 
on  this  draft  pamphlet  should  be 
identified  by  the  docket  number 
OPPTS-62133. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  draft  pamphlet,  contact: 
TSCA  Document  Receipts  (7407),  Rm. 
NE-G99,  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 

DC  20460.  Visitors  can  pick  up  a  copy 
in  person  by  visiting  the  TSCA 
Nonconfidential  Information  Center 
(NCIC)  in  Rm.  G99,  or  by  calling  (202) 
260-7099,  between  the  hours  of  12  noon 
and  4  p.m.  For  technical  information 
contact:  Charles  Franklin,  Office  of 
Pollution  Prevention  and  Toxics, 
Chemical  Management  Division, 
Program  Development  Branch  (7404), 
401  M  St.,  SW.,  Washington,  DC  20460, 
Telephone:  202-260-1781,  Fax:  202- 
260-0770. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  the  Congressional  mandate  in 
section  406(a)  of  TSCA,  EPA  has 
developed  a  lead  hazard  information 
pamphlet.  Congress  specifically 
required  that  the  pamphlet:  (1)  Contain 
information  regarding  the  health  risks 


associated  with  exposure  to  lead;  (2) 
provide  information  on  the  presence  of 
lead-based  paint  hazards  in  Federally- 
assisted,  Federally-owned,  and  target 
housing;  (3)  describe  the  risks  of  lead 
exposure  for  children  under  6  years  of 
age,  pregnant  women,  women  of 
childbearing  age,  persons  involved  in 
home  renovation,  and  others  residing  in 
a  dwelling  with  lead-based  paint 
hazards;  (4)  describe  the  risks  of 
renovation  in  a  dwelling  with  lead- 
based  paint  hazards;  (5)  provide 
information  on  approved  methods  for 
evaluating  and  reducing  lead-based 
paint  hazards  and  their  effectiveness  in 
identifying,  reducing,  eliminating,  or 
preventing  exposure  to  lead-based  paint 
hazards;  (6)  advise  persons  how  to 
obtain  a  list  of  contractors  certified 
pursuant  to  TSCA  section  402  in  lead- 
based  paint  hazard  evaluation  and 
reduction  in  the  area  in  which  the 
pamphlet  is  to  be  used;  (7)  state  that  a 
risk  assessment  or  inspection  for  lead- 
based  paint  is  recommended  prior  to  the 
purchase,  lease,  or  renovation  of  target 
housing;  (8)  state  that  certain  State  and 
local  laws  impose  additional 
requirements  related  to  lead-based  paint 
in  housing  and  provide  a  listing  of 
Federal,  State,  and  local  agencies  in 
each  State,  including  address  and 
telephone  number,  that  can  provide 
information  about  applicable  laws  and 
available  governmental  and  private 
assistance  and  financing;  and  (9) 
provide  such  other  information  about 
environmental  hazards  associated  with 
residential  real  property  as  the 
Administrator  deems  appropriate. 

II.  Role  of  Pamphlet 

This  pamphlet  will  be  disseminated 
as  a  result  of  several  Congressional 
directives  that  will  be  implemented  in 
separate  rulemaking  initiatives.  Section 
1012  of  the  Residential  Lead-Based 
Paint  Hazard  Reduction  Act  requires 
that  the  Department  of  Housing  and 
Urban  Development  (HUD)  provide  the 
pamphlet  to  purchasers  and  tenants  of 
housing  receiving  Federal  assistance. 
Section  1018  of  that  Act  requires  that 
EPA  and  HUD  promulgate  regulations 
requiring  sellers  or  lessors  of  target 
housing  to  provide  purchasers  and 
lessees  with  the  lead  hazard  information 
pamphlet.  Section  406(b)  of  .TSCA 
requires  that  EPA  promulgate 
regulations  requiring  each  person  who 
performs  for  compensation  a  renovation 
of  target  housing  to  provide  a  lead 
hazard  information  pamphlet  to  the 
owner(s)  and  occupant(s)  of  such 
housing  prior  to  commencing  the 
renovation.  In  addition,  this  pamphlet 
may  be  used  by  other  Federal  programs 


to  support  their  educational  and 
outreach  goals  and  obligations. 

Because  the  pamphlet  was  developed 
to  support  new  Federal  regulations,  the 
pamphlet  occasionally  m^es  references 
to  Federal  programs  that  are  not  yet 
fully  in  place  (for  example.  Federal 
requirements  for  sellers  and  lessors  of 
target  housing).  To  avoid  confusion, 

EPA  recommends  that  reviewers 
consider  the  pamphlet  within  the 
context  of  the  many  other  regulatory 
provisions  and  Federal  and  State 
infrastructiures  that  will  be  in  place  by 
the  time  the  final  pamphlet  is  published 
in  late  1994. 

III.  Request  for  Comments 

The  EPA  Office  of  Pollution 
Prevention  and  Toxics  is  seeking  public 
comment  on  all  aspects  of  the 
pamphlet’s  design.  In  particular,  EPA 
requests  comment  on  Ae  tone  of  the 
pamphlet,  and  the  extent  to  which  the 
current  wording  and  design  tend  to 
support  (or  undermine)  its  effectiveness 
as  an  educational  tool.  One  issue  that 
EPA  has  considered  is  the  need  to 
balance  technical  acciuacy  with  clarity 
and  freedom  fi'om  overly  technical 
jargon.  The  extent  to  which  the  current 
draft  is  clear  and  understandable  is  of 
primary  concern  to  the  agency,  given 
the  broad  distribution  the  pamphlet  will 
have. 

-EPA  requests  comment  on  the  extent 
to  which  the  pamphlet  addresses  the 
statutory  content  requirements  in 
section  406(a)  of  TS^.  For  example, 
section  406(a)  of  TSCA  requires,  among 
other  things,  that  the  pamphlet  contain 
a  listing  of  Federal,  State,  and  local 
agencies  in  each  State,  including 
address  and  telephone  number,  that  can 
provide  information  about  applicable 
laws  and  available  governmental  and 
private  assistance  and  financing.  The 
ciurent  draft  pamphlet  includes  phone 
numbers  for  the  National  Lead 
Information  Center,  the  National  Lead 
Information  Center  Hotline,  and  a  phone 
number  for  an  agency  in  each  State  that 
has  lead  information.  Because  addresses 
and  phone  numbers  frequently  change, 
and  to  prevent  the  pamphlet  from 
becoming  too  unwieldy  (there  are 
complete  books  on  State  and  local 
sources  of  information  on  lead  and  lead- 
based  paints),  EPA  has  decided  not  to 
include  addresses  of  State  agencies  in 
the  pamphlet,  nor  to  provide  addresses 
and  phone  numbers  of  local  agencies. 
The  pamphlet  does,  however,  state  that 
an  updated  list  of  the  addresses  and 
phone  numbers  of  State  agencies  can  be 
obtained,  free  of  charge,  by  calling  the 
National  Lead  Information  Center 
Hotline.  EPA  requests  comment  on  this 
approach  to  the  issue  of  balancing 
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thoroughness  with  succinctness,  and 
whether  there  may  be  an  alternative 
manageable  method  for  providing 
information  on  State  and  local  sources 
of  information. 

In  designing  the  layout  of  the 
pamphleC  EPA  has  also  been  aware  of 
the  need  to  develop  a  dynamic  and 
engaging  document  while  ensuring  that 
the  pamphlet  can  be  easily  and 
inejqpensively  reprinted.  This  approach 
has  lead  the  Agency  to  focus  on  less 
ornate  illustrations  that  can  be  easily 
reprinted.  As  the  illustrations  will 
provide  a  necessary  anchor  for  many  of 


the  pamphlet’s  key  points.  EPA  requests 
comment  on  whedier  the  draft 
illustrations  may  be  altered  in  any  way 
to  increase  their  eilectiveness. 

In  addition  to  soliciting  public  input 
through  this  notice,  EPA  will  conduct  a 
series  of  focus  tests  on  the  draft 
pamphlet  to  evaluate  the  effectiveness 
of  the  current  reading  level,  content, 
and  graphic  presentation.  EPA  will 
include  a  summary  of  the  focus  groups 
results  when  it  announces  the 
availability  of  the  final  pamphlet  in  the 
Federal  Register. 

EPA  £ilso  recognizes  that  this  lead 
hazard  information  may  be  important  in 


some  communities  that  may  have  a 
limited  ability  to  utilize  information 
provided  in  EngUsh.  For  that  reason, 
EPA  is  developing  a  Spanish  language 
version  of  the  pamphlet  as  well.  The 
availability  of  the  Spanish-language 
pamphlet  will  be  announced  in  the 
Federal  Register  when  avail^le. 

Dated;  February  24, 1994. 

Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention. 
Pesticides  and  Toxic  Substances. 

IFR  Doc.  94-5300  Filed  3-8-94;  6:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  745 
(OPPTS-62134:  FRL-4643-3] 

RIN  2070-AC21 

Lead  Fishing  Sinkers;  Response  to 
Citizens'  Petition  and  Proposed  Ban 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

summary:  On  October  20, 1992,  the 
Environmental  Defense  Fund  (EDF), 
Federation  of  Fly  Fishers,  Trumpeter 
Swan  Society,  and  North  American 
Loon  Fimd  petitioned  EPA  under 
section  21  of  the  Toxic  Substances 
Control  Act  (TSCA),  and  the 
Administrative  Procedure  Act  (APA),  to 
initiate  rulemaking  proceedings  under 
section  6  of  TSCA  to  require  that  the 
sale  of  lead  fishing  sinkers  be 
accompanied  by  an  appropriate  label  or 
notice  warning  that  such  products  are 
toxic  to  wildlife.  EPA  granted  the 
petition;  however,  the  Agency  believes 
that  a  labeling  provision  would  not 
adequately  adchoss  the  risk  of  injury  to 
waterfowl  and  other  birds  (waterbirds), 
fi'om  ingestion  of  lead  fishing  sinkers.  In 
addition,  EPA  also  beUeves  that  zinc 
fishing  sinkers  adversely  affect 
waterbirds,  and  can  cause  mortality. 
Therefore,  EPA  is  proposing  this  rule 
under  section  6(a)  of  TSCA  to  prohibit 
the  manufacturing,  processing,  and 
distribution  in  commerce  in  the  United 
States,  of  certain  smaller  size  fishing 
sinkers  containing  lead  and  zinc,  and 
mixed  with  other  substances,  including 
those  made  of  brass.  The  Agency  also 
requests  that  persons  with  information 
relevant  to  the  issues  outlined  in  this 
document  submit  that  information  to 
EPA. 

DATES:  Written  comments  in  response  to 
this  proposed  rule  must  be  received  by 
May  9, 1994.  If  persons  request  time  for 
oral  comment,  ^A  will  hold  an 
informal  hearing  in  Washington,  DC. 

The  exact  date,  time,  and  location  of  the 
hearing,  if  held,  will  be  announced  in 
the  Federal  Register.  For  further 
information  regarding  the  hearing,  see 
Unit  XV.  of  this  preamble. 

ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to:  TSCA  Docket 
Receipt  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  Rm.  E-G99,  401  M 
St.,  SW.,  Washington,  DC  20460, 
Attention:  Docket  No.  62134.  For 
information  regarding  the  submission  of 
comments  containing  information 
claimed  as  confidential  business 
information  (CBI),  see  Unit  XTV.  of  this 
preamble. 


FOR  FURTtCR  ^FORMATION  CONTACT: 

Susan  B.  Hazen,  Director, 

Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Rm.  E-545,  401 M  St.,  SW., 
Washington,  DC  20460,  Telephone: 

(202)  554-1404,  TDD:  202-554-0551. 
SUPPLEMENTARY  INFORMATION: 

I.  Authority 

If  EPA  determines  that  there  is  a 
reasonable  basis  to  conclude  that  the 
manufacture,  processing,  distribution  in 
commerce,  use,  or  disposal  of  a 
chemical  substance  or  mixture  of 
chemical  substances,  or  that  any 
combination  of  such  activities,  presents 
or  will  present  an  unreasonable  risk  of 
injury  to  human  health  or  the 
environment,  section  6(a)  of  the  Toxic 
Substances  Control  Act  (TSCA),  15 
U.S.C.  2605(a),  authorizes  EPA  to  apply 
one  or  more  of  the  following 
requirements  to  such  substance  or 
mixture  to  the  extent  necessary  to 
protect  against  the  risk:  (1)  Prohibit  or 
limit  the  amoimt  of  a  chemical 
substance  or  mixture  manufactured, 
processed,  or  distributed  in  commerce: 

(2)  prohibit  or  limit  the  amount  of 
chemical  substance  or  mixture 
manu&ctuied,  processed,  or  distributed 
in  commerce  for  particular  uses  or  at 
particular  concentration  levels;  (3) 
require  labeling  or  warning  rules;  (4) 
require  manufacturers  and  [uocessors  to 
make  and  retain  records  of  the  process 
used  to  manufacture  or  process  a 
chemical  substance  or  mixture,  and  to 
conduct  tests  to  monitor  compliance 
with  regulatory  requirements;  (5) 
prohibit  or  otherwise  regulate  any 
manner  or  method  of  commercial  use; 

(6)  prohibit  or  otherwise  regulate  any 
manner  or  method  of  dispoi^  of  su(^ 
substance  or  mixture  or  articles 
containing  such  substance  or  mixture; 

(7)  require  that  manufacturers  notify  the 
public  of  umeasonable  risk  associated 
with  a  chemical  substance  or  mixture, 
and  to  replace  or  repurchase  the 
product.  Section  6  of  TSCA  requires 
EPA  to  apply  the  least  burdensome 
requirements  to  protect  adequately 
against  the  risk.  Section  6(a)(2)(A)  of 
TSCA,  prohibiting  the  manufacturing, 
processing,  or  distribution  in  commerce 
of  a  chemical  substance  or  mixture  for 
a  particular  use  or  at  a  particular 
concentration  level,  provides  EPA  the 
authority  to  issue  this  proposed  rule. 
Section  8(a)(1)  of  TSCA  gives  EPA 
authority  to  require  persons  who 
manufacture  or  process  chemical 
substances  and  mixtures  to  maintain 
records  for  manufacturing  purposes, 
including  records  necessary  for  effective 
enforcement  of  TSCA  requirements. 


Section  12(a)  of  TSCA  exempts  from 
regulation  under  the  Act  any  chemical 
substance,  mixture,  or  article  containing 
a  chemical  substance  or  mixture  that  is 
manufactured,  processed,  or  distributed 
in  commerce  solely  for  export  and  bears 
or  is  enclosed  in  a  container  bearing  a 
stamp  or  label  stating  that  is  intended 
for  export.  However,  this  exemption 
does  not  apply  to  any  of  the  situations 
enumerated  in  TSCA  section  12(b),  nor 
to  any  recordkeeping  requirements 
promulgated  pursuant  to  TSCA  section 
8. 

Section  12(b)  of  TSCA  requires  that 
any  person  who  exports  or  intends  to 
export  a  chemical  substance  or  mixture 
for  which  a  rule  has  been  proposed  or 
promulgated,  under  section  6  must 
notify  EPA  of  such  exportation  or  intent 
to  export. 

II.  Background 

A.  TSCA  Section  21 

Any  person  may  petition  EPA  xmder 
section  21(a)  of  TSCA  to  initiate 
proceedings  for  the  issuance, 
amendment,  or  repeal  of  a  rule  or  order 
under  section  4,  5, 6,  or  8  of  TSCA.  As 
required  by  section  21(b),  the  petition 
must  set  forth  the  facts  which  the 
petitioner  claims  establish  that  it  is 
necessary  for  the  Agency  to  issue, 
amend,  or  repeal  a  rule  or  order  xmder 
those  sections  of  TSCA.  Section  21(b) 
also  directs  EPA  to  decide  either  to 
grant  or  deny  the  petition  within  90 
days  after  a  petition  is  filed.  If  EPA 
denies  a  petition,  the  Agency  must 
publish  the  reasons  for  the  denial  in  the 
Federal  Register.  If  the  Agency  grants 
the  petition,  EPA  must  promptly 
commence  an  appropriate  proceeding  in 
accordance  with  section  4,  5,  6,  or  8  of 
TSCA. 

B.  Petition  Claims  and  Request 

EPA  received  a  petition  under  TSCA 
section  21  and  the  APA  on  October  20, 
1992,  from  the  EDF,  Federation  of  Fly 
Fishers,  Trumpeter  Swan  Society,  and 
North  American  Loon  Fund  requesting 
EPA  to  initiate  rulemaking  proceedings 
imder  section  6  of  TSCA  to  require  that 
the  sale  of  lead  fishing  sinkers  be 
accompanied  by  an  appropriate  label  or 
notice  warning  that  such  products  are 
toxic  to  wildlife  (Ref.  5).  The  petition 
claims  that  trumpeter  swans  and 
common  loons  are  dying  from  ingestion 
of  lead  fishing  sinkers.  The  petition  did 
not  specify  the  particular  type,  shape,  or 
size  of  lead  fishing  sinkers  that  are  the 
source  of  the  problem,  therefore 
requiring  a  label  or  warning  notice.  The 
petitioners  also  submitted  a  letter  to  the 
Agency  on  December  10, 1992,  which 
reported  that  a  Mississippi  Sandhill 
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Crane  was  discovered  dead  on  the 
Mississippi  Sandhill  Crane  National 
Wildlife  Refuge  in  1992,  and  a  flat,  well- 
worn  object  was  recovered  horn  its 
gizzard  (Ref.  6).  The  letter  also  stated 
&at  a  necropsy  of  the  bird  revealed  a 
lead  concentration  of  69  parts  per 
million  (ppm)  (wet  weight)  in  the  liver, 
and  in  response  to  an  inquiry  to  the  Fish 
and  Wildlife  Service  (FWS)  about  the 
nature  of  that  object,  EDF  was  advised 
that  it  was  a  lead  fishing  sinker  (Ref.  6). 

C,  Summary  of  Studies  Cited  in  Petition 

"  The  petition  cited  a  number  of  studies 
which  reported  mortality  in  trumpeter 
swans,  mute  swans,  and  common  loons 
due  to  ingestion  of  lead  fishing  sinkers. 
The  petitioners  also  cited  a  recent 
bulletin  from  the  FWS  reporting  that  an 
immature  Mississippi  sandhill  crane 
died  from  lead  poisoning  (Ref.  19). 

1.  Common  loons  (Gavia  immer).  A 
2.5  year  study  of  mortalities  of  common 
loons  in  New  England  found  that  lead 
toxicity  from  ingested  fishing  sinkers 
was  the  most  common  cause  of  death  in 
adult  breeding  birds  (Ref.  13).  The  study 
reported  that  64  percent  of  adult 
common  loons  [Gavia  immer)  received 
for  analysis  from  New  Hampshire,  and 
44  percent  of  adults  received  from 
Maine,  had  ingested  fishing  sinkers. 
Thirty-one  adults  were  examined,  and 
of  these,  16  (52  percent)  were  shown  to 
have  died  from  lead  poisoning.  The 
authors  of  the  study  concluded  that  due 
to  adverse  effects  on  breeding  adults, 
lead  poisoning  may  be  an  important 
factor  in  limiting  loon  populations  in 
some  areas. 

Levels  of  lead  found  in  the  blood  of 
loons  that  had  ingested  sinkers  averaged 
1.4  ppm.  The  study  indicated  that 
scientists  consider  0.35  to  0.60  ppm 
lead  in  the  blood  to  be  indicative  of  lead 
poisoning  in  many  species.  Levels  of 
lead  in  tfie  livers  of  4  loons  that  had 
lead  sinkers  in  their  gizzards  ranged 
from  5.03  to  18.0  ppm,  while  levels  in 
10  loons  that  did  not  have  fishing 
sinkers  in  their  gizzards  ranged  from 
<0.05  to  0.11  ppm.  The  study  also  states 
that  5  or  6  ppm  in  the  liver  is 
considered  a  toxic  level  in  waterbirds. 
Tpxic  effects  of  lead  to  loons  were  found 
to  be  similar  to  those  seen  in  other 
waterbirds. 

Lead  poisoning  was  diagnosed  as  the 
cause  of  death  in  7.3  percent  of  common 
loons  necropsied  (total  of  7  adult  loons) 
in  a  Minnesota  study  (Ref.  4).  Five  of  the 
seven  lead  poisoned  birds  contained 
lead  sinkers.  Lead  concentrations  in  the 
liver  of  the  loons  ranged  from  7.12  to  35 
ppm,  wet  weight.  Although  the 
incidence  of  lead  sinkers  was  low  in  all 
necropsied  birds,  it  is  relatively  high  in 
relation  to  those  birds  found  to  have 
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died  firom  lead  poisoning.  In  addition, 
only  those  birds  whose  body  condition 
during  necropsy  indicated  potential 
lead  poisoning  were  actually  analyzed 
for  lead.  Therefore,  the  incidence  of  lead 
poisoning  in  the  study  could  be  an 
underestimate  of  the  actual  number  of 
loons  exposed  to  lead  sinkers  and 
suffering  from  lead  poisoning  in 
Minnesota. 

The  petitioners  also  cited  a  case 
report  involving  three  common  loons 
foimd  dead  in  New  Hampshire, 
Wisconsin,  and  Maine  that  were 
submitted  to  a  wildlife  health  laboratory 
for  necropsy  (Ref.  12).  Two  adult  loons 
died  of  lead  poisoning  (lead  liver  levels 
were  20.6  ppm  and  46.1  ppm),  and  a 
lead  fishing  sinker  was  foimd  in  each 
bird.  One  of  these  loons  had  ingested  an 
oval  shaped  lead  fishing  sinker  which 
measured  5  mm  by  4  mm  (or  roughly  1/ 

5  inch)  in  size.  The  third  loon  had  a 
lead  liver  level  of  38.52  ppm  and  three 
fragments  of  a  fishing  line  were  found 
in  the  loon’s  stomach. 

Results  from  necropsies  conducted  on 
222  conunon  loon  carcasses  firom  18 
States  submitted  to  the  National 
Wildlife  Health  Research  Center  from 
1975  through  1991  were  also  cited  in 
the  petition  received  by  EPA  (Ref.  10). 
Lead  poisoning  was  responsible  for  14 
(6  percent)  common  loon  deaths.  Eleven 
of  these  birds  had  fishing  sinkers  in 
their  gizzards  (Ref.  17).  Post  mortem 
examinations,  or  necropsies  performed 
on  the  loons  that  died  from  lead 
poisoning  indicated  that  although  the 
lead  sinkers  differed  in  shape  and 
length,  the  largest  reported  diameter 
was  7  mm,  or  approximately  1/4  inch 
(Ref.  17).  These  data  also  revealed  that 
two  common  loons  ingested  what 
appeared  to  be  lead  jigs  (weighted  hooks 
used  for  fishing). 

While  not  listed  as  a  threatened  or 
endangered  species  under  the  Federal 
Endangered  Species  Act  (ESA),  16 
U.S.C.  1531,  common  loons  are  listed  as 
an  endangered  or  threatened  species  in 
some  New  England  States  (Ref.  5). 

2.  Trumpeter  swans  (Cygnus 
buccinator).  Mortality  due  to  lead 
poisoning  was  investigated  for  72 
trumpeter  swans  found  dead  in  7 
western  States  (Ref.  2).  Ingestion  of  lead 
pellets  or  fishing  sinkers  accounted  for 
approximately  20  percent  of  the  known 
deaths  in  Idaho,  Montana,  and 
Wyoming,  and  nearly  50  percent  in 
western  Wa.shington.  The  maximum 
lead  concentration  in  livers  of  swans 
found  dead  was  37  ppm  (wet  weight). 
Concentrations  of  3  to  4  ppm  expressed 
as  wet  weight  in  fivers  was  considered 
by  various  researchers  to  be  toxic  to 
birds.  Four  swans  were  diagnosed  to 
have  signs  of  lead  poisoning  due  to 


ingestion  of  fishing  weights.  The  four 
bi^s  ingested  a  total  of  eight  lead 
fishing  sinkers.  The  study  postulated 
that  trumpeter  swans  are  particularly 
susceptible  to  lead  poisoning  because 
they  feed  by  digging  up  large  amounts 
of  tottom  s^iments  of  streams  and 
lakes,  and  ingesting  large  amounts  of 
plant  materia  in  this  manner. 

3.  Mute  swans  (Cygnus  olor).  Two 
studies  were  cited  that  examine 
mortality  in  mute  swans,  a  species 
introduced  into  the  Unites  States  that  is 
similar  to  trumpeter  swans.  In  the  first 
study,  lead  fishing  weights  were  found 
(an  average  of  11  per  bird,  one  bird 
contained  43)  in  the  gizzards  of  16  out 
of  18  (88  percent)  mute  swans  found 
dead  or  dying  along  the  Trent  River  in 
England  (Ref.  16).  The  mean 
concentration  of  lead  in  the  kidney  of 
these  swans  was  1,734  ppm  dry  wei^t. 
The  area  along  the  river  where  they  fed 
was  heavily  contaminated  with  lead 
fishing  split  shot. 

Mute  swans  were  also  examined  along 
the  Thames  River  in  another  study  (Ref. 
1).  C^t  of  94  dead  swans  examin^,  57 
percent,  or  53  were  shown  to  have  died 
num  ingesting  fishing  weights.  The 
average  numl^r  of  lead  silvers  found  in 
the  gizzards  of  these  swans  was  seven. 
The  median  lead  level  in  the  fiver  of 
these  swans  was  105  ppm  dry  weight 
and  908  ppm  d^  wei^t  in  the  kidney. 

4.  Mississippi  sandhill  crane  (Grus 
canadensis  paJla).  The  petitioners  also 
submitted  a  FWS  technical  bulletin 
which  reported  that  a  Mississippi 
sandhill  crane,  a  Federally  endangered 
species,  was  found  dead  on  the 
Mississippi  Sandhill  Crane  National 
Wildlife  Refuge  in  1992  due  to  lead 
poisoning  (Ref.  19).  The  lead 
concentration  in  the  crane’s  liver  was 
69.41  ppm  wet  weight  (Ref.  18).  The 
object  found  in  the  gizzard  resembled 
lead,  was  triangular  in  shape  although 
flattened,  and  approximately  8  by  10 
mm,  or  approximately  1/2  inch  in  size 
(Ref.  18).  Although  a  definitive 
identification  of  the  object  was  not 
made,  based  on  the  size  and  shape  of 
the  object,  the  bird  may  have  ingested 
a  lead  fishing  sinker. 

D.  Summary  of  EPA  Response  to 
Petition  and  EDF  Lawsuit 

EPA  granted  the  petition  on  January 
14, 1993  (Ref.  22).  After  reviewing  the 
petition,  the  accompanying  studies,  and 
other  information  gathered  by  EPA,  the 
Agency  preliminarily  determined  that 
certain  load  fishing  sinkers  present  an 
unreasonable  risk  of  injury  to 
waterbirds,  and  that  rulemaking  under 
section  6(a)  of  TSCA  to  ban  the 
manufacture,  processing,  and 
distribution  in  commerce  of  certain  lead 
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sinkers  wpuld  be  necessary  to  protect 
against  that  risk.  EPA  informed  EDF  by 
letter  on  March  11, 1993,  that  it  was 
planning  to  issue  a  proposed  rule  to 
address  these  concerns  (Ref.  23). 

Despite  EPA’s  expressed  intent  to 
issue  a  proposed  rule  to  address  the 
risks  posed  by  certain  lead  fishing 
sinkers,  including  regulatory  options 
more  stringent  than  the  labeling 
requested  in  the  petition,  EDF  sued  EPA 
on  March  15, 1993,  in  the  U.S.  District 
Court  for  the  District  of  Columbia, 
alle^g  EPA’s  failure  to  promptly 
publish  a  notice  of  proposed  rulemaking 
under  section  6  of  TSCA  (Ref.  8). 

EPA  subsequently  informed  EDF  that, 
as  an  outgrowth  of  developing  the 
proposed  rule,  EPA’s  preliminary 
analysis  indicated  that  not  only  were 
lead  fishing  sinkers  toxic  to  waterbirds, 
but  that  sinkers  made  of  some  other 
materials  likely  to  be  used  as  substitutes 
for  lead  in  sinkers  might  also  present 
unreasonable  risks  to  waterbirds  (Ref. 

24).  EPA  also  indicated  that  to  analyze 
these  other  risks  adequately,  the 
schedule  for  proposal  would  be  dllayed 
until  January  1994. 

Ba^  on  EPA's  commitment  to  utilize 
its  best  efforts  to  issue  a  proposed  rule 
by  January  14, 1994,  to  ban  lead  in 
certain  fishing  sinkers,  EPA  and  EDF 
filed  a  joint  nrotion  for  continuance 
with  the  U.S.  District  Court,  requesting 
suspension  of  all  legal  proceedings  until 
late  January  1994  (Ref.  9).  The  court 
granted  this  motion  and  ordered  the 
parties  to  submit  a  joint  status  report  to 
the  court  by  January  21, 1994  (Ref.  20). 

In  accordance  with  EPA’s  regulations 
for  issuing  a  regulation  under  section  6 
of  TSCA.  40  CFR  part  750,  EPA  is  now 
proposing  this  rule  under  section  6(a)  of 
TSCA  to  address  unreasonable  risk  of 
injury  to  waterbirds  (such  as  the 
trumpeter  swan,  common  loon,  and 
sandhill  crane).  This  rule  as  proposed 
would  prohibit  the  manufacture 
(including  import),  processing,  and 
distribution  in  commerce  of  certain  size 
lead-  and  zinc-containing  fishing 
sinkers  for  use  in  the  United  States.  The 
manufacture,  processing,  and 
distribution  in  commerce  of  these  lead- 
and  zinc-containing  fishing  sinkers 
solely  for  export  would  not  be 
prohibited. 

In  granting  the  petition,  EPA  agreed  to 
examine  the  appropriateness  and 
feasibility  of  a  'TSCA  section  6(a)(3) 
labeling  requirement  requested  by  the 
petitioners.  However,  EPA  believes  that 
a  labeling  provision  would  not 
adequately  reduce  the  unreasonable  risk 
of  injury  fit>m  lead-  and  zinc-coniaining 
fishing  sinkers  to  waterbirds.  EPA 
believes  that  a  label  would  not  result  in 
a  sufficient  decline  in  consumer 


purchases  of  lead-  or  zinc-containing 
fishing  sinkers  such  that  waterbirds 
would  be  adequately  protected.  EPA 
also  believes  that  since  fishing  sinkers 
typically  become  deposited  in  the 
environment  accidentally,  (i.e.,  even 
when  carefully  handling  or  using 
fishing  sinkers,  they  may  be 
accidentally  lost  or  discarded  into  the 
environment),  labels  would  have  little 
afiect  on  how  sinkers  are  used  in 
practice  and  would  not  significantly 
affect  the  environmental  risks  of  using 
sinkers. 

EPA  also  considered  a  number  of 
other  regulatory  options,  however,  the 
Agency  does  not  believe  those  options 
would  adequately  reduce  the 
unreasonable  risk  of  injury  to 
waterbirds.  A  further  discussion  of  all 
options  considered,  including  EPA’s 
determination  why  labeling  would  be 
minimally  effective  in  this  case,  can  be 
found  in  Unit  VI.  of  this  preamble. 

If  EPA  finds  that  a  final  TSCA  section 
6  rule  is  warranted  after  evaluation  of 
the  public  comments  received,  the 
Agency  will  use  its  best  effort  to 
promulgate  such  a  regulation  within  3 
years  of  this  proposed  rule. 

E.  Summary  of  EPA’s  Analysis  and 
Proposed  Rule 

EPA  based  this  proposed  regulatory 
action  on  a  number  of  factors  such  as 
the  scientific  evidence  regarding  the 
toxicity  of  lead  and  zinc,  exposure  to 
fishing  sinkers,  the  economic 
consequences  of  the  rule  as  proposed, 
and  availability  of  substitutes.  These 
factors  are  discussed  further  in  Units 
III.,  rv..  and  V.  of  this  preamble. 

Extremely  low  amounts  of  lead  and 
zinc  adversely  affect  waterbirds.  Lead 
causes  damage  to  the  liver,  kidney  and 
central  nervous  system,  and  adversely 
affects  reproduction  and  growth  in 
waterbirds.  Zinc  is  also  toxic  to 
waterbirds  and  can  damage  the  central 
nervous  system. 

Studies  have  shown  that  exposure  to 
both  lead  and  zinc  can  cause  death  in 
waterbirds.  Ingestion  of  a  small  sinker 
can  result  in  the  death  of  a  waterbird. 
Various  species  have  died  from 
ingestion  of  lead  fishing  sinkers  such  as 
sandhill  cranes,  trumpeter,  mute,  and 
tundra  swans,  and  common  loons  found 
in  different  areas  of  the  United  States. 

Waterbirds  may  ingest  fishing  sinkers 
for  a  number  of  reasons.  Small  sinkers 
(1  inch  and  under)  may  appear  most  like 
pieces  of  grit  necessary  to  break  down 
food,  or  as  food  items  such  as  seeds 
which  waterbirds  ingest.  Waterbirds 
such  as  swans  may  ingest  sinkers  as 
they  sift  throu^  sediments,  and  loons 
may  ingest  sinkers  when  eating  fish 
with  attached  fishing  tackle,  or  pick  up 


sinkers  from  the  bottom  of  waterbodies. 
Lead  fishing  sinkers  up  to  and  including 
1  inch  have  been  found  in  the  gizzards, 
or  digestive  tracts  of  waterbirds.  Studies 
have  reported  cases  of  sinkers  ingestion 
in  birds  foimd  in  different  parts  of  the 
United  States. 

EPA  does  not  believe  that  the  use  of 
lead-  and  zinc-containing  sinkers  is 
essential.  Several  available  or 
commercially  viable  substitutes  for  lead 
and  zinc  sinkers  exist  which  are  less 
toxic  to  waterbirds  (e.g.,  bismuth,  tin, 
antimony,  steel,  and  tungsten).  The 
economic  impact  (purchase  price  of 
sinkers)  of  the  proposed  regulation  on 
consumers  is  estimated  to  be  less  than 
$4.00  for  the  average  angler  per  year. 

This  is  minimal  in  comparison  to  other 
fishing  expenditures  such  as  rods,  reels, 
licenses,  etc. 

The  benefit  of  the  proposed  rule  is 
measured  in  terms  of  number  of  sinkers 
removed  firom  the  market  or  reduced  for 
exposure  to  waterbirds.  Each  sinker 
which  does  not  enter  the  environment 
reduces  the  number  of  sinkers  available 
for  ingestion  and  potential  waterbird 
mortality  or  death.  The  rule  as  proposed 
would  prevent  an  estimated  450  million 
lead-  and  zinc-containing  fishing 
sinkers  ft’om  being  produced  each  year, 
and  potentially  from  entering  the 
environment. 

Not  only  would  the  proposed  rule 
serve  to  reduce  risks  posed  to 
waterbirds,  but  it  would  also  assist  in 
reducing  human  health  risk  to  home 
manufacturers  of  lead  fishing  sinkers. 
While  EPA  has  not  analyzed  the  risks  to 
human  health  due  to  the  manufacture  of 
lead  fishing  sinkers  at  home,  the  health 
effects  of  lead  are  well  documented. 

Lead  can  cause  learning  disabilities  in 
children,  miscarriages,  and  may 
contribute  to  hypertension  or  high  blood 
pressure.  Persons  who  make  lead 
sinkers  at  home  may  receive  harmful 
exposures  during  the  melting  and 
pouring  of  lead  through  the  inhalation 
of  dust  or  vapors. 

III.  Regulatory  Assessment 
A.  Lead 

Lead  is  a  soft,  bluish  metallic  element 
mined  fi'om  rock  and  found  naturally  all 
over  the  world.  Its  malleability,  low 
melting  point,  ease  of  processing, 
abundance,  low  cost,  density,  and 
durability  give  lead  good  functional 
value.  Accordingly,  it  has  been  used  to 
manufacture,  or  as  an  ingredient  in 
many  different  products  including 
paint,  gasoline,  batteries,  solder,  and 
radiation  shielding. 

Lead  affects  nearly  every  system  of 
the  human  body.  While  it  is  harmful  to 
individuals  of  all  ages,  lead  exposure  is 
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especially  detrimental  to  children, 
fetuses,  and  women  of  childbearing  age. 
Lead  enters  the  bloodstream  and  may 
cause  lead  poisoning,  a  disease  whi^ 
can  cause  learning  disabilities,  interfile 
with  growth,  cause  permanent  hearing 
and  visual  impairment,  and  cause  other 
damage  to  the  brain  and  nervous  system 
in  children.  In  large  doses,  lead  can 
cause  blindness,  brain  damage, 
convulsions,  and  even  death.  Lead 
exposure  before  or  during  pregnancy 
can  affect  fetal  development  and  can 
cause  miscarriages.  In  adult  males,  lead 
exposure  may  contribute  to 
hyperteirsion  and  infertility.  Both  adults 
and  children  can  receive  harmful 
exposures  to  lead  by  inhaling  the  fine 
dust  or  vapors  produced  when  sinkers 
are  made  at  home. 

As  indicated  in  Unit  II.  of  this 
preamble,  lead  exposure  may  produce 
harmful  effects  and  even  death  in 
wildlife  as  well.  Lead  adversely  affects 
the  function  and  structure  of  the  kidney, 
central  nervous  system,  bones,  and 
production  and  development  of  blood 
cells  in  waterbirds.  Exposure  to  lead  can 
cause  lead  poisoning  in  waterbirds, 
producing  convulsions,  coma,  and 
death.  Waterbirds  may  be  directly 
exposed  to  lead  through  ingestion  of 
lead  fishing  sinkers. 

B.  Use.  Production,  and  Distribution  of 
Lead  Sinkers 

Lead  is  also  used  to  manufacture 
fishing  sinkers.  Sinkers  are  used  to 
assist  in  casting,  and  to  carry  the  fishing 
line  with  attached  lures  and  hooks  to  a 
certain  depth  in  the  water.  There  are  no 
universal  sizes  or  shapes  of  lead  fishing 
sinkers  due  to  differences  in  the  type  of 
fish  being  sought,  the  equipment  being 
used,  and  the  environmental  conditions. 
However,  all  sinkers  are  attached  in 
some  manner  to  the  fishing  line,  and 
provide  weight  so  that  the  hook,  bait,  or 
lure  is  below  the  surface  of  the  water. 

The  sinkers  which  may  be  lost  or 
discarded  in  aquatic  (freshwater)  or 
terrestrial  habitats  vary  in  shape  and 
range  in  weight  from  1/100  of  an  ounce, 
to  8  oimces,  and  in  size  from  under  1/ 

16  inch  up  to  3  inches.  They  may  be 
round  split  shot,  or  triangular,  egg.  cone, 
tear-drop,  or  elongated  oval  shapes.  The 
Agency’s  examination  focrised  on  the 
types  of  sinkers  used  for  freshwater 
fishing,  which  include:  (1)  Split  shot,  (2) 
worm  weights,  (3)  egg  sinkers,  (4)  bass 
casting,  (5)  pyramid  sinkers,  (6)  rubber 
core,  (7)  pinch  grip,  and  (8)  slip  shot. 

EPA’s  evaluation  also  focused  on 
sinkers  under  2  inches  in  length  or 
width  regardless  of  weight.  This  size 
was  chosen  because  the  Agency  believes 
this  size  sinker  would  be  the  largest 
readily  ingested  by  waterbirds,  and 


commonly  available  in  the  environment. 
It  is  estimated  that  approximately  2,500 
metric  tons  of  lead,  zinc,  and  brass 
sinkers  (over  98  (>ercent  of  the  volume 
represented  by  l^d),  an  estimated  480 
million  sinkers,  are  manufactured  each 
year  in  the  United  States  (Support 
Document  2). 

Split  shot  sinkers,  a  rormd  sinker  with 
a  slice  through  a  small  portion  of  it,  are 
estimated  to  accoimt  for  almost  half  of 
the  total  lead  sinker  market  in  terms  of 
numbers  of  sinkers.  Fishing  line  is 
placed  into  this  sliced  area  and  then  the 
sinker  is  “piiKdied”  onto  the  line.  The 
majority  of  lead  sinkers  produced  are 
equal  to  or  less  than  1  inch  in  any 
dimension. 

Fewer  than  10  major  manufacturing 
companies  account  for  most  of  the 
domestic  production  of  lead  fishing 
sinkers.  Pitxluction  by  individuals  at 
home  (home  manufacturers)  is 
estimated  to  be  substantial.  Home 
manufacturers  buy  lead  ingots,  which 
are  available  at  retail  stores  or  through 
catalogues,  melt  the  lead,  and  then  pour 
it  into  molds.  Home  manufacturers 
either  use  these  sinkers  for  their 
personal  use,  or  they  sell  these  lead 
sinkers  within  the  local  area  to  other 
persons,  or  retailers,  such  as  fishing 
tackle  stores  (Support  Dociunent  2). 
Home  manufacture  for  sale  is  referred  to 
as  the  "cottage  industry”  in  this 
proposed  rule.  The  majority  of  home 
manufacturers  produce  non-split  shot 
fishing  sinkers.  It  is  estimated  that 
between  .8  and  1.6  million  anglers  may 
produce  their  own  lead  sinkers. 

Lead  fishing  sinkers  are  imported  into 
the  United  States  in  small  volumes.  The 
amount  of  lead  fishing  sinkers  exported 
each  year  is  also  minimal. 

Lead  fishing  sinkers  are  distributed 
from  manufactiuring  companies  to  large 
retail  establishments  directly,  or  are 
furnished  to  a  distributor  who  then 
supplies  sinkers  to  smaller  retailers. 
Distributors  range  from  individuals  to 
national  distribution  operations.  A 
significant  amoimt  of  lead  fishing 
sinkers  is  also  supplied  directly  to  mail¬ 
order  companies  for  purchase  by 
individuals  through  a  catalogue.  It  is 
estimated  that  there  are  currently  31 
million  freshwater  anglers  nationwde. 

C.  EPA’s  Concerns 

The  studies  dted  by  the  petitioners 
are  supported  by  other  studies  in 
showing  that  lead  fishing  sinkers  have 
been  ingested  by  a  number  of  different 
species  of  waterbirds  in  various  parts  of 
the  coimtry,  and  have  caused  mortality 
of  those  birds.  This  is  not  a  localized 
occurrence,  nor  has  only  one  type  of 
lead  sinker  been  ingest^.  However,  no 
matter  the  specific  type  of  sinker,  lead 


is  toxic  and  produces  adverse  effects  in 
avian  species. 

EPA  recognizes  that  United  States 
waterblrd  populations  migrate  to  other 
countries  and  can  potentially  ingest 
fishing  sinkers  that  are  exported  from 
the  Udted  States.  Although  EPA  is 
concerned  about  adverse  effects 
exported  sinkers  may  have  on  migratory 
waterbirds.  EPA  does  not  at  this  time 
have  information  indicating  that  use  of 
exported  fishing  sinkers  poses  an 
unreasonable  risk  to  waterbird 
populations  in  the  United  States. 
Therefore,  EPA  is  not  taking  action  at 
this  time  to  prohibit  the  export  of  lead¬ 
er  zinc-containing  fishing  sinkers. 

EPA  is  required  under  TSCA  section 
6  to  examine  substitutes  when  exploring 
re^latory  actions  concerning  chemical 
substances  or  mixtures.  In  the  course  of 
its  analysis,  the  Agency  discovered  that 
some  substitute  materials  for  lead 
fishing  sinkers  could  also  pose  an 
unreasonable  risk  of  injury  to 
waterbirds.  There  is  evidence  that  zinc, 
a  materied  presently  used  in  fishing 
sinkers,  can  cause  waterbird  mortality 
based  on  a  study  involring  mallards 
(Support  Document  1).  Brass  contains  a 
notable  amount  of  lead  and  zinc  (as 
much  as  8  and  20  percent  by  weight 
respectively),  as  well  as  copper, 
aluminum,  and  antimony.  Etue  to  the 
low  concentrations  at  which  lead  and 
zinc  produce  toxic  effects  in  waterbirds, 
EPA  believes  that  brass  fishing  sinkers 
could  also  present  an  unreasonable  risk 
of  injury  to  waterbirds.  EPA  is 
concerned  that  unless  the  Agency  takes 
action  to  address  these  other  fishing 
sinkers  (e.g.,  zinc  and  brass),  the  rule 
would  not  reduce  risk  sufficiently. 
Therefore,  the  Agency  is  proposing 
restrictions  on  all  sinkers  containing 
lead  and  zinc  of  a  size  that  are  ingestible 
by  waterbirds,  as  a  necessary  measure  to 
prevent  future  exposures  and  mortality 
to  those  species. 

EPA  is  also  concerned  about  potential 
human  exposures  resulting  from  the 
home  manufacture  of  lead  fishing 
sinkers.  While  the  Agency  has  not 
characterized  or  determined  the  extent 
of  human  exposure,  EPA  is  aware  that 
individuals  and  their  family  members 
may  be  exposed  to  potentially  harmful 
airborne  lead  particles  or  vapors  while 
pouring  lead  into  lead  fishing  sinker 
molds.  As  discussed  previously  in  this 
unit,  lead  can  cause  learning 
disabilities,  impaired  hearing,  and 
behavioral  changes  in  children,  and 
hypertension  and  miscarriages  in  adults. 
EPA  is  concerned  about  exposures  to 
lead,  particularly  lead  poisoning  in 
young  children,  and  ill  conjunction  with 
other  Federal  Agencies,  has  established 
a  National  Lead  Information  Center.  For 
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more  information,  persons  may  call  1- 
800-LEADFYl  (532-3394). 

This  proposed  rule,  if  implemented, 
may  al^  r^uce  potential  human 
exposures.  As  proposed,  EPA’s  rule 
would  prohibit  the  manufacture  of  lead 
fishing  sinkers  by  persons  at  home 
(home  manufacturers  and  the  cottage 
industry).  These  parties  are  included  in 
the  provisions  of  the  rule  because  of  the 
potential  for  hiunan  exposure,  and 
because  EPA  believes  that  a  lead  sinker, 
whether  manufactured  at  home  or  by  a 
large  manufacturer,  presents 
unreasonable  risks  to  waterbirds  when 
discarded  in  the  environment.  The  rule 
as  proposed,  would  also  prohibit  the 
pr^uction  of  fishing  sinkers  by 
individuals  who  pur^ase  lead  shot 
(ammunition),  and  cut  a  groove  in  the 
shot  creating  a  split  shot  fishing  sinker. 
This  activity  would  be  considered 
processing  for  the  purposes  of  the  rule. 

D.  Hazard  to  Waterbirds 

For  more  detailed  discussion  of  the 
studies  reviewed  by  EPA  and  utilized  in 
the  discussion  presented  in  Units  III.D. 
and  in.E.  of  this  preamble,  see  Support 
Document  1  ("Ecological  Hazard  and 
Exposure  Assessment  of  Lead  Fishing 
Weights  to  Birds”).  Although  zinc- 
containing  and  brass  fishing  sinkers  are 
subject  to  the  provisions  of  this 
proposed  rule,  they  are  presented  here 
as  substitutes  for  lead  sinkers  due  to  the 
manner  in  which  EPA  conducted  its 
analysis.  EPA's  investigation  examined 
the  toxicity  of  substitutes  and  compared 
their  toxicity  to  lead.  Those  substitutes 
found  to  be  toxic  (i.e.,  zinc  and  brass) 
are  also  subject  to  this  proposed 
regulatory  action. 

1.  Summary.  EPA’s  evaluation 
primarily  focused  on  routes  of  exposure 
involving  direct  ingestion  of  fishing 
sinkers  by  waterbirds,  but  also 
consider^  uptake  (not  ingestion)  and 
toxicity  of  metals  contained  in  fishing 
sinkers  to  birds  and  aquatic  organisms 
in  laboratory  studies.  EPA  also 
examined  the  toxicity  of  lead  and  other 
sinker  materials  to  mammalian  species 
(rats  and  mice)  to  determine  if  there 
were  additional  risks  to  other  organisms 
in  the  environment. 

Based  on  the  conclusions  of  EPA’s 
analysis  which  examined  existing 
studies  and  laboratory  data,  zinc,  and 
brass  (with  and  without  lead)  could 
potentially  result  in  greater  toxicity  to 
aquatic  organisms  (fish,  invertebrates 
and  algae)  than  lead.  Copper  is  also 
toxic  to  aquatic  organisms,  however, 
copper  metal  may  be  less  bioavailable  in 
the  environment  because  it  can  easily 
bind  with  materials  such  as  sediment  or 
organic  particulate  matter  which  would 
sejve  to  mitigate  copper’s  toxicity  to 


aquatic  organisms.  The  toxicity  of  lead 
and  zinc  to  aquatic  organisms  in 
fieshwater  may  also  be  mitigated  to 
some  degree,  ^though  to  a  lesser  extent 
than  copper.  Available  studies  indicate 
that  other  substances  used  in  fishing 
sinkers  (i.e.,  bismuth,  tin.  tungsten, 
steel,  and  antimony)  are  less  toxic  to 
aquatic  organisms  than  lead. 

In  comparing  toxicities  to  avian 
species  (nuiinly  mallard  ducks),  zinc, 
brass,  tin.  copper,  bismuth,  timgsten, 
steel,  and  antimony,  would  be  less  toxic 
than  lead.  However,  zinc  is  toxic  at  very 
low  levels,  and  has  been  shown  to 
produce  zinc  intoxication,  and  mortality 
of  waterbirds  (mallards). 

With  regard  to  toxicity  to  mammals 
(rats  and  mice),  bismuth,  tungsten,  steel, 
and  tin  are  less  toxic  than  lead,  while 
zinc,  antimony,  copper,  and  brass,  are 
more  toxic  to  mairunals  than  lead. 

EPA  believes  that  polypropylene, 
terpene  resin  putty,  and  iron  (also 
potential  sinker  substitutes)  are  less 
toxic  than  lead  to  aquatic,  avian,  and 
mammalian  species. 

2.  Toxicity  of  lead.  Lead  causes 
adverse  effects  to  birds  through  a  variety 
of  aquatic  and  terrestrial  pathways.  Lead 
is  neither  beneficial  nor  essential  to 
animals,  and  studies  commonly  show 
its  metabolic  efiects  on  birds  to  be 
adverse.  The  metal  may  cause  several 
sublethal  efiects  such  as  adversely 
modifying  the  function  and  structure  of 
kidney,  bone,  the  central  nervous 
system,  and  the  production  and 
development  of  blood  cells.  It  produces 
adverse  behavioral,  biochemical, 
histopathological,  neuropsychological, 
fetotoxic,  teratogenic,  and  reproductive 
efiects.  Ingested  lead  can  impair 
antibody  production  and  lower  numbers 
of  white  blood  cells  and  spleen  plaque¬ 
forming  cells  in  mallards.  Severe 
damage  to  the  centrail  nervous  system 
results  in  stupor,  convulsions,  coma, 
and  death.  Other  signs  of  lead  poisoning 
include  loss  of  appetite  (and  resulting 
weight  loss),  lethargy,  weakness, 
emaciation,  drooped  wings,  green  liquid 
feces,  impaired  locomotion  and  an 
inability  to  fly,  and  impaired  balance 
and  depth  perception.  Fat  deposits  in 
the  body  are  eventually  exhausted,  and 
there  is  a  marked  atrophy  of  the  bird’s 
pectoral  muscles.  There  is  a  definite 
progression  of  symptoms  after  sinkers 
are  ingested,  ending  in  most  cases  in 
death. 

After  ingestion,  lead  sinkers  are 
reduced  in  size  and  shape  by 
dissolution  in  the  acidic  environment  of 
the  digestive  system  such  as  the 
stomach,  as  well  as  the  physical 
grinding  in  the  gizzard.  Soluble  toxic 
salts  are  formed  that  are  absorbed  into 
the  circulatory  system  causing  toxicosis. 


neurological,  and  behavioral  changes, 
and  eventual  death.  Once  lead  passes 
through  the  gut  it  binds  to  red  blood 
cells.  It  is  stored  in  bones  and  soft 
tissues,  and  is  excreted  in  the  bile  to  the 
small  intestine  and  feces.  Dietary 
deficiencies  in  calcium,  iron,  zinc, 
copper,  vittunin  E.  thiamin,  phosphorus, 
magnesium,  fat,  protein,  minerals,  and 
ascorbic  acid  or  diets  low  in  these 
components,  may  increase  absorption  of 
lead,  and  thus,  its  toxic  effects. 

The  level  of  lead  in  the  blood  of 
waterbirds  considered  toxic  by  most 
researchers  is  0.5  ppm,  and  toxic 
symptoms  may  b^in  to  appear  at  0.2 
ppm  lead.  The  level  of  lead  in  the  liver 
that  is  considered  to  be  lethal  to 
waterbirds  is  5.0  ppm  or  more  (3  to  4 
micrograms  per  gram  (ug/G)  expressed 
as  wet  weight,  or  10  to  14  ug/G 
expressed  as  dry  weight). 

For  some  sensitive  species  of  birds, 
survival  was  reportedly  reduced  at  lead 
doses  of  75  to  160  ppm  body  weight; 
reproduction  was  affected  at  dietary 
levels  of  50  ppm.  Sublethal  signs  of  lead 
poisoning  were  present  at  doses  of  7.5 
ppm  body  weight.  Mortality  in 
waterbirds  is  usually  caused  at  dose 
concentrations  of  20  to  40  ppm  of  lead 
in  experimental  studies,  and  lethal 
levels  range  from  doses  of  5  to  80  ppm 
of  lead.  In  1  study,  16  mallard  ducks  (11 
males  and  5  females)  received  2  number 
4  lead  shot.  This  dose  resulted  in  mean 
lead  levels  in  the  liver  of  32.16  ppm 
(wet  weight)  in  the  males,  and  13.85 
ppm  (wet  weight)  in  the  females,  and 
blood  lead  levels  of  3.47  ppm  in  the 
males,  and  4.15  ppm  in  the  females. 
Thus,  ingesting  only  two  lead  shot  can 
result  in  blood  and  liver  levels 
considerably  higher  than  those  reported 
to  be  lethal. 

EPA  examined  lead  shot  in  its 
analysis  because  there  is  a  substantial 
body  of  information  concerning  this 
form  of  lead  (fate,  transport,  and 
distribution  in  the  environment),  and  its 
toxicity  may  be  similar  in  some  cases  to 
those  for  lead  fishing  sinkers.  Younger 
birds  and  waterfowl  are  more 
susceptible  to  lead  from  shot  or  sinkers 
than  older  animals.  A  single  shot  or  two 
swallowed  with  food  or  taken  up  as  grit 
in  the  gizzard  of  birds  may  introduce 
enough  lead  into  the  bloodstream  to  be 
fatal.  Based  on  this  information,  EPA 
scientists  believe  that  a  single  fishing 
sinker  which  is  usually  larger  and 
typically  contains  much  more  lead  than 
a  single  shot,  could  be  fatal  to 
waterbirds.  Death  of  waterbirds  follows 
exposure  to  lethal  amounts  of  lead  by  an 
average  of  2  to  3  weeks.  During  this 
time,  afiected  birds  become  less  mobile, 
are  limited  in  their  ability  to  forage  for 
food  and  seek  cover,  tend  to  avoid  other 
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birds,  and,  as  a  result,  become 
increasingly  susceptible  to  predators, 
adverse  climate  changes,  and  other 
causes  of  mortality. 

It  is  very  difficult  to  derive  a  dose- 
response  relationship  for  lead  fishing 
sinkers.  No  studies  were  foimd  in  which 
increasing  doses  of  lead  were  given  to 
laboratory  bird  species  that  would 
enable  a  concentration-response  curve 
to  be  derived.  EPA  believes  that  it  is 
difficult  to  determine  such  a  dose- 
response  level  due  to  a  number  of 
factors,  such  as  species,  age,  size,  sex  of 
the  bird,  diet  habits,  and  time  of  year. 
However,  based  on  available  studies, 
and  the  similarity  between  lead  hshing 
sinkers  and  lead  shot,  EPA  believes  that 
ingestion  of  the  smallest  lead  fishing 
sinker  (1/lOOth  of  an  ounce)  is  sufficient 
to  cause  adverse,  and  even  lethal  effects 
in  waterbirds. 

3.  Toxicity  of  substitutes.  To 
determine  the  effect  of  lead  fishing 
sinker  substitutes  on  the  environment, 
EPA  evaluated  their  toxicity  to 
terrestrial  (rats,  mice,  and  ducks)  and 
aquatic  organisms  (fish,  oysters, 
crustaceans,  clams,  worms,  insects,  and 
algae)  using  available  studies.  However, 
EPA  believes  avian  species  are  most 
likely  to  be  directly  exposed  to  fishing 
sinkers  (by  ingestion)  and  therefore 
become  adversely  affected. 

The  possible  substitute  metals 
examined  in  available  studies,  as 
individual  metals  or  in  combination 
with  other  metals,  which  were 
compared  to  lead  were  steel,  zinc, 
tungsten,  tin  (inorganic  form), 
antimony,  copper,  bismuth,  brass 
without  lead  (zinc/copper,  assumed  to 
be  a  50/50  alloy),  and  brass  with  lead 
(zinc/copper/lead  in  a  12  percent/80 
percent/8  percent  alloy).  No  avian 
toxicity  information  was  discovered  for 
tungsten,  information  on  the  toxicity  of 
bismuth  to  avian  and  aquatic  species 
was  not  found,  and  no  mammalian  or 
aquatic  toxicity  information  was  found 
for  steel.  No  aquatic,  avian,  or 
mammalian  toxicity  information  was 
found  for  other  substitutes  such  as 
polypropylene,  and  terpene  resin  putty, 
and  no  toxicity  information  for  aquatic 
or  avian  species  on  iron  was  found. 

The  hazards  of  these  substitutes, 
based  on  available  data,  to  aquatic 
invertebrates,  fish,  and  algae,  and  to 
birds  and  mammals  were  compared 
with  lead,  to  determine  if  they  were  any 
more  or  less  toxic  than  lead.  The 
Agency  did  not  evaluate  the  direct 
ingestion  of  sinkers  by  fish  or  other 
aquatic  organisms,  which  is  assumed  to 
be  low  in  frequency.  Measured 
endpoints  in  the  aquatic  toxicity 
analysis  were  lethality  or  death  (acute 
exposure),  reduction  in  cell  numbers 


(algal  tests),  and  changes  in 
reproduction/growth  (chronic 
exposure).  Measured  endpoints  in  the 
terrestrial  tests  were  leth^ity  (LDjo), 
changes  in  reproduction,  the  lowest 
published  toxic  dose,  and  the  lowest 
published  leth£d  dose.  These  laboratory 
effects  were  extrapolated  to  what  could 
occur  in  the  environment  were  these 
substitutes  to  be  used  in  place  of  lead. 

a.  Substitutes  subject  to  regulatory 
action.-i.  Zinc.  Zinc  is  more  toxic  to 
aquatic  organisms  (fish  and  crustaceans) 
than  lead,  may  he  bioconcentrated  by 
invertebrates  (insects  and  oysters)  and 
algae,  and  may  be  more  bioavailable  to 
aquatic  organisms.  EPA  believes  that 
environmental  conditions  could 
mitigate  the  toxicity  of  zinc  to  a  certain 
extent  in  freshwaters  to  aquatic 
organisms  because  it  is  more  soluble 
than  lead. 

Zinc  is  toxic  to  mammals  (rats  and 
mice)  and  avian  species.  In  one  study, 

15  mallard  ducks  were  dosed  with  8 
number  6  zinc  shot.  Three  of  the  dosed 
ducks  died  within  30  days,  with  an 
average  time  to  death  of  20  days.  Weight 
loss,  also  a  symptom  of  lead  poisoning, 
was  associated  with  zinc  ingestion.  Two 
of  the  3  mallards  that  died,  and  10  of  the 
12  surviving  mallards  developed 
evidence  of  zinc  intoxication  before  the 
end  of  30  days.  These  signs  began  with 
stumbling  while  walking,  and 
progressed  to  an  inability  to  run,  a 
complete  loss  of  muscular  control  of  the 
legs,  loss  of  the  ability  to  move  wings 
normally,  and  spasmodic  movement  of 
wings.  Birds  showing  signs  of  zinc 
intoxication  would,  as  with  lead 
intoxication,  be  more  susceptible  to 
predation. 

ii.  Brass.  It  is  problematic  to 
determine  the  aquatic  and  terrestrial 
toxicities  of  brass  wHh  and  without 
lead,  because  of  the  difficulty  of 
apportioning  the  toxic  contribution  of 
each  metal  (zinc,  copper,  and  lead)  to 
the  overall  “total  toxicity”  of  each  alloy. 
Each  metal  may  not  contribute  equally 
to  the  total  toxicity  of  the  alloy  and  the 
total  toxicity  may  not  be  an  average  of 
the  individual  metal  toxicities.  Total 
toxicity  of  the  alloy  can  be  less  than  the 
sum  of  the  parts,  or  more  than  additive 
(i.e.,  synergistic).  Mixtures  of  zinc  and 
copper  are  generally  more-than-additive 
in  aquatic  toxicity  to  a  number  of 
different  freshwater  and  marine  fish  and 
invertebrates.  There  is  some  evidence 
that  zinc  and  lead  mixtures  may  also  be 
more-than-additive  to  some  marine 
invertebrates.  In  addition,  the  alloys 
may  vary  in  the  percentage  of  a 
particular  metal  present.  Also,  the 
individual  metals  may  leach  into 
aquatic  environments  and  at  different 
rates. 


The  aquatic  toxicity  and  fate  of  a  brass 
dust  consisting  of  copper,  zinc,  and  lead 
(as  an  impurity)  was  studied.  Daphnid 
crustaceans  that  were  tested  died,  and 
the  growth  of  algae  was  adversely 
affected  after  exposvire  to  brass  dust  in 
a  laboratory  study.  The  brass  mixes  with 
and  without  lead  was  more  toxic  to 
aquatic  organisms  than  lead  alone 
assuming  that  each  metal  contributed  to 
the  total  toxicity  of  the  alloy,  based  on 
the  percentage  of  each  metal  in  the 
alloy.  Brass  with  and  without  lead  was 
calculated  to  be  more  toxic  to  mammals 
(rats  and  mice)  than  lead  alone. 

Even  though  the  toxicity  of  brass  to 
waterbirds  has  not  been  tested,  based  on 
the  toxicity  of  lead  and  zinc,  brass  with 
and  without  lead  would  also  be  very 
toxic  to  waterbirds. 

b.  Substitutes  not  subject  to  regulatory 
action.-i.  Steel.  No  adverse 
toxicological  effects  (mortality)  from 
steel  have  been  indicated  as  a  result  of 
a  research  program  conducted  by  the 
FWS  to  replace  lead  shot  with  steel 
shot,  which  examined  relative  toxicity 
to  ducks  of  five  proposed  substitute  shot 
metals.  Fifteen  mallards  were  dosed 
with  eight  number  6  teflon-coated  steel 
shot.  No  mortalities  or  significant  body 
weight  losses  were  reported  over  the 
30-day  study  period.  In  contrast,  all  15 
mallards  dosed  with  8  number  6  lead 
shot  died  within  15  days,  and  an 
average  22  percent  of  their  body  weight 
was  lost.  No  information  was  found 
regarding  the  toxicity  of  steel  to  aquatic 
and  mammalian  organisms.  However, 
EPA  believes  that  steel  would  have  low 
potential  toxicity  to  those  species. 

ii.  Tin.  Tin,  in  the  inorganic  form,  is 
generally  much  less  toxic  to  aquatic 
organisms  (crustaceans  and  fish)  than 
lead  because  of  its  low  solubility,  poor 
absorption,  low  uptake  rate,  and  rapid 
excretion.  Based  only  on  limited 
information,  it  appears  that  tin  is  also 
much  less  toxic  to  waterbirds  (mallards) 
and  mammals  than  lead.  No  mortality 
was  reported,  over  30  days,  in  mallards 
exposed  to  8  number  6  tin  shot.  Body 
weight  losses  in  treated  birds  were  not 
significantly  different  ft'om  control 
birds. 

iii.  Antimony.  Laboratory  studies 
indicate  that  antimony  is  less  toxic  to 
aquatic  organisms  such  as  fish, 
crustaceans,  worms,  and  algae  than 
lead.  Even  though  antimony  is  not 
considered  to  be  persistent,  it 
bioaccumulates  in  invertebrates,  but  not 
in  fish.  Laboratory  data  indicate  that 
antimony  is  more  toxic  to  mammals 
(rats  and  mice)  than  lead.  No 
information  was  found  which  indicates 
that  antimony  is  toxic  to  avian  species. 

iv.  Copper.  Laboratory  studies 
indicate  that  copper  is  more  toxic  to 
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aquatic  organisms,  such  as  fish, 
crustaceans,  and  algae  than  lead. 
However,  the  Agency  believes  that 
copper  may  act  differently  in  the 
environment  than  in  laboratory  studies 
due  to  the  physical  and  chemical  nature 
of  the  aquatic  ecosystem.  EPA  believes 
that  environmental  conditions  in 
freshwaters  where  substitute  fishing 
sinkers  would  likely  be  used,  would 
mitigate  the  toxicity  of  copper  metal  {as 
cupric  ions)  to  aquatic  organisms. 

Copper  diemistry,  availability,  and 
rai^ility  in  surface  waters  is  complex, 
but  the  cupric  ion  has  been  found  to  be 
hi^ly  reactive  to  many  inorganic  and 
organic  constituents  of  natural  waters, 
and  the  proportion  of  copper  present  as 
the  free  cupric  ion  is  generally  low.  For 
example,  moderate  to  strong  complexes 
and  precipitates  of  carbonates, 
phosphates,  amino  acids,  and  humates 
are  formed.  Cupric  ions  are  readily 
absorbed  onto  surfaces  of  suspended 
solids.  These  inorganic  and  organic 
copper  and  precipitates  are  generally 
less  toxic  than  fr^  cupric  ions  and  tend 
to  reduce  the  total  toxicity  of  copper. 

Toxicity  of  copper  to  avian  species 
such  as  niallards  is  less  than  lead.  In  1 
study  where  24  mallards  were  dosed 
with  8  number  6  copper  shot,  1  death 
occurred  after  41  days,  but  the  authors 
concluded  that  this  death  could  not  be 
attributed  to  the  copper  pellet.  Metallic 
copper  was  also  viewed  as  non-toxic  to 
manunals  in  this  study.  However, 
studies  indicate  that  many  copper  salts 
are  highly  toxic  to  mammals,  and 
copper  is  more  toxic  to  mairunals  than 
lead. 

V.  Bismuth.  No  aquatic  toxicity  or 
avian  toxicity  studies  were  found 
regarding  bismuth.  EPA  has  no 
information  to  indicate  that  bismuth  is 
toxic  to  avian  species.  However, 
information  on  the  toxicity  of  bismuth 
to  mammals  (rats  and  mice)  is  available. 
The  lethal  dose  of  bismuth  (chloride 
oxide  salt)  to  50  percent  of  rats  tested 
is  much  higher  than  that  for  lead. 

vi.  Tungsten.  Tungsten  was  found  to 
have  low  toxicity  to  aquatic  organisms 
(crustaceans  and  algae).  EPA  foimd  no 
information  which  indicates  that 
tungsten  is  toxic  to  avian  species.  The 
toxicity  of  timgsten  to  aquatic  organisms 
(daphnids  and  algae),  and  mammals 
(rats)  is  less  than  lead  based  on 
laboratory  studies. 

vii.  Iron.  No  aquatic,  or  avian  toxicity 
information  or  studies  could  be  found 
for  iron.  EPA  found  no  information 
which  indicates  that  t\mgsten  is  toxic  to 
aquatic  organisms  or  avian  species.  The 
toxicity  of  iron  chloride  and  iron  sulfate 
to  mammals  (rat)  was  examined.  Both 
forms  of  iron  ejAibited  low  toxicity  to 


rats  based  on  lethal  (LD50)  mid  lowest 
toxic  dose  data. 

viii,  Terpene  resin  putty.  No  aquatic, 
avian,  or  mammalian  toxicity 
information  or  studies  could  be  found 
for  terpene.  EPA  found  no  information 
which  indicates  that  terpene  resin  putty 
is  toxic  to  avian  species.  However, 
terpene  resin  putty  contains 
approximately  92  percent  tungsten. 
Based  on  the  low  toxicity  of  tungsten  to 
aquatic  and  mammalian,  EPA  believes 
that  terpene  resin  putty  may  also 
present  a  low  potential  toxicity  to  these 
species. 

ix.  Polypropylene.  No  aquatic,  avian 
or  mammalian  toxicity  information  or 
studies  could  be  found  for 
polypropylene.  Polypropylene  is  a 
polymer  and  has  a  high  molecular 
weight.  EPA  believes  that  this  property 
would  mitigate  the  transport  of 
polypropylene  through  biological 
membranes,  tissues,  and  cells  of  the 
gizzard  or  gut  of  avian  species. 
Therefore,  the  polypropylene  would  not 
be  absorbed  and  bioaccumulated  by 
organisms  such  as  waterbirds,  but  rather 
would  be  excreted  after  passage  through 
the  digestive  system.  EPA  believes  that 
polypropylene  would  present  a  low 
potential  toxicity  to  avian,  aquatic,  and 
mammalian  species. 

E.  Exposure 

1.  Summary.  Fishing  sinkers  are  used 
throughout  the  United  States,  easily  lost 
or  discarded  into  the  environment  and, 
therefore,  are  available  for  exposure  to 
waterbirds.  Sinkers  may  be  found  in 
areas  fished,  such  as  along  shorelines, 
embankments,  rock  barriers,  and  piers. 
Sinkers  may  be  lost  in  aquatic  habitats 
if  the  hook  or  line  gets  tangled  in  weeds 
or  other  obstructions,  and  when  the  line 
breaks,  sinkers  may  still  be  attached  or 
fall  off  the  line.  Sinkers  may  also  be  lost 
or  discarded  in  terrestrial  habitats  if 
dropped  by  anglers.  Any  sinker 
discanled  in  these  areas  could  easily  be 
ingested  by  waterbirds  feeding  on  seeds 
or  other  vegetative  matter. 

For  example,  a  recent  study  involving 
a  lake  dredging  project  that  focused  on 
lead  shot  in  upstate  New  York,  reported 
that  for  a  period  of  5  months  in  1990, 
the  average  number  of  fishing  weights 
extracted  from  the  lake's  sediment 
during  dredging  was  4.2  per  day.  The 
lake  is  approximately  60  acres  in  size 
and  125  cubic  meters  of  sediment  were 
dredged  each  day. 

An  area  along  the  river  Trent  in 
England,  where  one  of  the  studies  took 
place  that  examined  lead  fishing  sinker 
ingestion  by  mute  svmis,  was  heavily 
fished  and  contaminated  with  lead 
sinkers.  Over  a  100  meter  stretch  near 


the  river,  1,100  lead  split  shot  sinkers 
were  collected  by  2  persons  in  1  hour. 

Another  study  which  examined 
deposition  of  lead  split  shot  by  anglers 
in  South  Wales  and  in  England  reported 
that  a  range  of  5  to  300  sinkers  per 
square  meter  were  found  in  the  water 
along  the  shoreline,  and  along  the  bank 
of  several  small  ponds  and  lakes.  The 
authors  calculated  that  each  person 
fishing  dropped  4  to  7  sinkers  per  visit 
to  the  waterbody.  While  this  area  in 
Great  Britain  may  experience  heavy 
fishing  pressure,  it  further  demonstrates 
that  sinkers  enter  the  environment,  and 
can  be  available  for  exposure  to 
waterbirds. 

Sinkers  may  be  accidentally  dropped 
along  the  shoreline,  or  can  be  caught  on 
items  in  the  water,  such  as  waterside  or 
submerged  branches  and  vegetation. 
Waterbirds  may  intentionally  pick  them 
up,  mistaking  them  for  seeds,  or  to  use 
them  as  grit  (materials  birds  use  to  aid 
in  digestion  such  as  small  pebbles),  or 
may  inadvertently  ingest  them  along 
with  food  such  as  discarded  bait  fish 
with  a  line  and  sinker  attached.  It  is 
necessary  for  birds  to  pick  up  and  use 
grit  to  grind  up  food  items  because  birds 
lack  teeth. 

Fishing  sinkers  discarded  in  shallow 
areas  of  aquatic  habitats  are  readily 
available  for  ingestion  by  waterbirds  for 
perhaps  several  years.  Lead  sinkers 
persist  in  the  environment  and  may  not 
completely  degrade  for  a  period  of  at 
least  100  to  300  years.  Zinc  emd  brass 
sinkers  would  also  remain  in  the 
environment  for  many  years. 

Natural  deposition  and  sedimentation 
processes  operate  to  eventually  cover 
the  discarded  sinkers  with  detritus  and 
sediments.  However,  activities  such  as 
boating  or  dredging  may  disturb 
sediments  and  uncover  discarded 
sinkers.  Also,  receding  water  levels  due 
to  drought,  tidal  effects,  natural 
subsidence,  or  intentional  drawdowns 
would  make  sinkers  readily  available. 

The  size  of  the  waterbira,  especially 
the  size  of  the  gizzard  or  esophagus  may 
determine  the  size  of  the  fishing  sinker 
that  can  potentially  be  swallowed. 

EPA  believes  that  larger  birds  such  as 
sandhill  cranes  could  swallow  sinkers 
which  are  2  inches  in  diameter, 
however,  smaller  sinkers  (1  inch  and 
under)  would  be  more  readily  ingested 
by  most  species.  The  Agency  believes 
that  sinkers  1  inch  or  less  more  closely 
resemble  food  sources  or  pieces  of  grit. 

Limited  data  are  available  regarding 
the  size  of  fishing  sinkers  ingested  by 
waterbirds.  While  sinkers 
approximately  1/4  inch  (7  mm)  in 
diameter  have  been  foimd  in  the  gizzard 
of  common  loons,  EPA  beUeves  that 
these  sinkers  were  probably  larger  when 
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initially  ingested.  This  is  because 
sinkers  are  eroded  in  the  gizzard  by  the 
mechanical  grinding  of  the  sinker  with 
other  materials  such  as  grit,  and 
chemically  by  acidic  substances  present 
in  the  gizzard  or  digestive  tract.  As  the 
sinker  is  broken  down  and  the  metal 
materials  are  rubbed  from  the  sinker 
surface,  lead,  zinc,  or  other  metals  are 
released  into  the  bloodstream,  tissues, 
and  organs  of  the  bird.  Even  if  a  fishing 
sinker  is  excreted  from  a  bird  after  it  has 
been  ground  down  to  a  small  size,  the 
lead  already  absorbed  into  the  tissue  of 
the  bird  could  still  cause  adverse  effects 
and  death. 

A  scientist  who  has  studied  lead 
poisoning  in  common  loons  has  found 
lead  sinkers  up  to,  and  including  1  inch 
in  length  in  the  gizzard  of  common 
loons  which  died  from  lead  poisoning. 
These  particular  sinkers  ingested  appear 
to  be  worm  weights,  egg  sinkers,  and 
bass  casting  sinkers.  Lead  jigs  were  also 
foimd  in  these  common  loons. 

The  frequency  of  ingestion  of  sinkers 
may  differ  between  species,  geographic 
region,  and  time  of  year.  Data  are  not 
currently  available  to  determine  to  what 
extent  ingestion  of  lead  or  other  fishing 
sinkers  is  incidental,  accidental,  or 
selected. 

The  number  of  lead-  or  zinc- 
containing  sinkers  that  waterbirds  are 
likely  to  ingest  cannot  be  quantified. 
There  are  differences  among  species  of 
waterbirds,  variations  in  feeding, 
mating,  and  migration  behavior,  as  well 
as  in  other  factors  such  as  age  and  sex 
of  the  bird  that  can  affect  ingestion.  In 
addition,  accurate  estimates  of  this  sort 
would  depend  on  a  number  of 
conditions  such  as  the  extent  of  fishing 
in  a  certain  area,  number  of  sinkers  and 
waterbirds  present  in  the  area,  and 
many  factors  relating  to  bird  behavior. 

Due  to  all  these  factors,  a  model  is  not 
available  to  predict  the  probability  of 
ingestion  of  fishing  sinkers  by 
waterbirds  or  the  extent  of  the  exposure 
to  birds  over  a  specific  time  period 
(number  of  waterbirds  at  risk  or  number 
of  fishing  sinkers  available  for 
ingestion).  In  addition,  an  accurate 
number  of  waterbirds  that  could  receive 
a  lethal  dose  of  lead  or  zinc  hrom  fishing 
sinkers,  or  the  probability  of  consuming 
a  lethal  dose,  cannot  be  estimated. 

Areas  subject  to  fishing  each  year  will 
continue  to  pose  a  threat  of  sinker 
ingestion  to  waterbirds  occurring  or 
returning  to  migrate  in  that  area. 
However,  whether  accidental  or 
intentional,  ingestion  of  sinkers  does 
occur  and  is  assumed  to  be  proportional 
to  availability.  Therefore,  as  the  number 
of  lead-  and  zinc-containing  fishing 
sinkers  entering  the  environment 


increases,  so  does  the  probability  of 
ingestion  by  waterbirds. 

2.  Feeding  habits.  Numerous  species 
of  waterbirds  may  intentionally  or 
inadvertently  ingest  fishing  sinkers 
during  feeding.  While  it  is  not  certain 
why  waterbirds  ingest  small  sinkers, 
perhaps  it  is  due  to  a  similarity  in  size 
and  shape  to  grain,  seeds  or  roots  of 
some  plants,  or  invertebrates,  or  they 
appear  like  pebbles  or  grit  wWch  aid  in 
digestion.  Waterbirds  may  also  ingest 
sinkers  when  preying  on  fish  still 
hooked  to  a  broken  line  with  a  sinker 
attached. 

Studies  have  documented  ingestion  of 
lead  fishing  sinkers  by  common  loons, 
trumpeter  swans,  and  mute  swans. 
However,  based  on  their  feeding  habits, 
and  where  they  forage  for  food 
(locations  where  people  fish),  many 
other  species  could  easily  Ingest  lead-  or 
zinc-containing  sinkers,  and  could  also 
be  affected. 

Loons  can  dive  to  a  fairly  substantial 
depth  (up  to  approximately  30  feet)  to 
capture  fish,  and  may  inadvertently 
ingest  sinkers  when  eating  fish  witii 
ta^e  still  attached.  Loons  may  also 
intentionally  pick  up  sinkers  for  use  as 
grit. 

Cranes  and  herons  wade  in  the 
shallow  areas  of  inland  and  coastal 
aquatic  habitats  searching  for  prey.  Both 
species  dig  into  the  sediment  with  their 
bills  to  extract  food.  They  consume  fish, 
crustaceans,  emd  other  benthic 
invertebrates,  amphibians,  insects,  and 
vegetation  (including  grains),  and  may 
inddently  ingest  lead  fishing  sinkers. 

Bay  diving  ducks  (e.g.,  canvasbacks) 
and  grebes,  feed  on  aquatic  insects,  fish, 
crustaceans,  other  invertebrates,  and 
aquatic  plants  found  on  the  bottoms  of 
aquatic  habitats. 

Ceese,  ducks,  and  swans  eat  aquatic 
vegetation,  plant  shoots  or  roots,  seeds, 
bulbs,  insects,  small  mammals,  roots, 
berries,  and  nuts.  Often  they  feed  along 
shorelines  and  may  be  readily  exposed 
to  discarded  or  lost  fishing  sinkers. 
Swans  frequently  pull  vegetation  off  the 
bottom  sediments.  These  species  can 
easily  ingest  fishing  sinkers  during 
feeding  as  they  forage  or  sift  through 
sediment  on  lake,  pond,  or  river 
bottoms. 

Raptors  and  scavengers  such  as 
hawl^,  osprey,  and  vultures  consume 
fish,  small  mammals,  birds,  and 
crustaceans.  Monofilament  line  and 
attached  sinker  weights  hooked  to  bait 
such  as  worms  or  fish  could  also  be 
easily  ingested  by  other  fish  or  fish¬ 
eating  predators. 

3.  Affected  species.  EPA  believes  that 
over  75  individual  species  are 
potentially  at  risk  from  exposure  to 
lead-  and  zinc-containing  fishing 


sinkers  based  on  their  feeding  habits 
and  sources  of  food.  These  species  fall 
into  a  number  of  groups  such  as  surface 
feeding  ducks,  bay  diving  ducks,  loons 
and  grebes,  sea  ducks,  cranes  and  their 
allies,  geese  and  tree  ducks,  swans, 
herons  and  their  allies,  raptors  and 
scavengers. 

During  the  course  of  EPA’s  analysis, 
additional  reports  were  found  which 
docriment  the  ingestion  of  lead  fishing 
sinkers  and  lead  poisoning  in  sandhill 
cranes  (not  the  endangered  Mississippi 
sandhill  crane),  common  loons,  mute 
swans,  and  timdra  swans. 

Two  wild  sandhill  cranes  (Grus 
canadensis)  foimd  dying  were 
submitted  to  the  National  Wildlife 
Health  Research  Laboratory  for 
diagnosis  (Ref.  26).  One  female  sandhill 
crane,  that  died  from  lead  poisoning 
shortly  after  capture,  was  foimd  in 
Nebraska  emd  contained  a  portion  of  a 
lead  fishing  sinker  in  its  gizzard.  The 
lead  level  (wet  weight)  in  the  crane’s 
liver  and  kidney  were  23  ppm  and  29.8 
ppm,  respectively.  Another  female 
sandhill  crane  which  was  weakened  and 
unable  to  fly  was  foimd  in  the  Aransas 
National  Wildlife  Refuge  in  Texas.  A 
portion  of  a  lead  fishing  sinker  was 
found  in  the  gizzard,  and  lead  poisoning 
was  determined  to  be  the  cause  of  the 
moribund  condition  of  the  bird.  The 
lead  level  (dry  weight)  ih  the  kidney 
was  113.4  ppm  and  258.8  ppm  in  the 
liver. 

Tufts  University  Wildlife  Clinic 
examined  (necropsied)  21  adult 
common  loons  found  dead  or  moribund 
in  New  England  States  from  1991  - 1993 
(Ref.  30).  Fourteen  common  loons  had 
ingested  either  a  lead  fishing  sinker, 
lead  worm  weight,  or  lead  jig.  Nine  of 
these  14  loons  died  from  lead  poisoning; 
5  were  suspected  of  dying  from  lead 
poisoning  (they  showed  necropsy  and 
histopathologic  lesions  consistent  with 
lead  poisoning).  Toxicological  analysis 
of  the  9  birds  confirmed  i^ith  lead 
poisoning  had  lead  liver  levels  ranging 
from  6.05  ppm  to  13  ppm.  The  lead 
sinkers,  lead  jigs,  and  lead  worm  weight 
that  the  loons  had  ingested  were  also 
examined  (weighted  and  measured). 
These  lead  objects  ranged  in  length  from 
0.27  to  1  inch;  from  0.21  to  0.49  inches 
in  width;  and  in  weight  from  1.5  grams 
to  16.5  grams. 

Necropsy  data  from  the  Rose  Lake 
Wildlife  Research  Center  in  East 
Lansing,  Michigan  report  that  from  1983 
to  1993:  (1)  Out  of  55  common  loons 
examined,  3  died  fixim  lead  poisoning 
due  to  lead  fishing  sinkers,  (2)  5  out  of 
60  mute  swans  examined,  ingested  lead 
fishing  sinkers  and  died  from  lead 
poisoning,  and  (3),  1  tundra  swan 
(Cygnus  columbianus)  died  from  lead 
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poisoning  due  to  the  ingestion  of  a  lead 
fishing  sinker  (Ref.  15).  Lead 
concentrations  in  the  liver  and  kidney 
of  the  common  loons  ingesting  fishing 
sinkers  ranged  fiom  6  to  13  ppm  and  28 
to  46  ppm  respectively.  The  data  also 
indicated  that  12  common  loons 
ingested  what  appeared  to  be  lead  jigs, 
which  are  weighted  hooks.  The  lead 
levels  in  the  liver  of  these  loons  ranged 
from  11.7  to  98.2  ppm  in  the  liver  and 
18.1  to  124  ppm  in  the  kidney. 

Data  from  tne  New  York  State 
Wildlife  Resources  Center  in  Delmar, 
New  York  reported  that  seven  common 
loons,  and  one  mute  swan  necropsied, 
died  from  lead  poisoning  due  to 
ingestion  of  lead  fishing  sinkers  (Ref. 

29).  The  common  loon  mortalities  were 
as  follows:  (1)  one  common  loon  located 
along  Lake  Ontario  in  1983,  and  later 
died,  had  a  lead  level  in  the  liver  of  9.3 
ppm;  a  worn  lead  fishing  sinker 
weighing  approximately  2  grams  was 
found  in  the  stomach,  (2)  one 
debilitated  common  loon  that  died 
shortly  after  it  was  found  in  1986  at 
Long  Lake,  had  ingested  a  worn 
elongated  split  shot  fishing  sinker;  the 
lead  concentration  in  the  liver  was  41.2 
ppm  wet  weight,  (3)  two  common  loons 
that  died  in  1969,  each  with  a  worn  lead 
fishing  sinker  in  their  gizzards,  had  lead 
liver  levels  of  26.4  ppm,  and  30  ppm. 

(4)  one  common  loon  with  a  lead  liver 
level  of  9.8  ppm  also  died  in  1989,  and 
had  ingested  a  lead  fishing  sinker,  (5)  a 
“large”  split  shot  lead  fishing  sinker 
was  found  in  a  common  loon  that  died 
in  1982  (2  assays  were  conducted 
indicating  that  lead  liver  levels  were  21 
and  23  ppm),  and  (6)  one  loon  found 
dead  on  Kueka  Lake  had  ingested  an 
egg-shaped  sinker  approximately  8  mm 
in  diameter;  the  lead  liver  level  was  15.5 
ppm.  The  New  York  State  Wildlife 
Resources  Center  also  reported  that  a 
female  mute  swan  that  had  ingested  a 
teardrop-shaped  lead  fishing  sinker  died 
from  lead  poisoning  in  1986. 

A  male  whistling  swan  (also  referred 
to  as  the  timdra  swan,  Cygnus 
columbianus)  was  found  sick  and 
extremely  emaciated  along  the  banks  of 
a  creek  in  Maryland  (Ref.  11).  It  was 
brought  to  the  Patuxent  Wildlife  Center 
for  autopsy  where  it  was  found  that  the 
bird  was  lead  ptoisoned.  The  swan  had 
ingested  a  lead  sinker  contained  in  the 
gizzard.  The  level  of  lead  found  (on  a 
wet  weight  basis)  in  the  blood,  liver, 
and  kidney  was  830  ppm,  40  ppm.  and 
2,440  ppm  respectively.  The  study 
authors  surmised  that  the  very  high 
levels  of  lead  reflected  a  high  level  of 
lead  absorbed  from  the  ingested  sinker. 

Any  endangered  or  threatened 
waterbirds,  such  as  the  Mississippi 
Sandhill  Crane  (See  Unit  II.C.4.  of  this 


preamble)  that  feed  in  areas  with 
discarded  or  lost  fishing  sinkers  may 
potentially  ingest  lethal  quantities  of 
lead  or  zinc.  Each  individual  is 
important  to  the  continued  siuvival  of 
an  endangered  or  threatened  species, 
and  therefore,  impacts  on  even  single 
individuals  are  of  special  concern. 

Other  Usted  endangered  species,  such  as 
the  w'hooping  crane  (Grus  americana), 
wood  stoik  [Mycteria  american), 

Aleutian  Canada  goose  {Branta 
canadensis  Jeucopareia),  peregrine 
falcon  [Faico  peregrinus  peregrinus), 
and  possibly  the  bald  eagle  [Haliaeetus 
leucocephalus),  may  directly  or 
indirectly  ingest  fishing  sinkers. 

4.  Species  ranges.  Ranges  of  these 
potentially  exposed  waterbirds,  as  well 
as  avian  predators  and  scavengers 
include  areas  throughout  the  United 
States  with  suitable  aquatic  habitats  for 
feeding  and  breeding  activities.  In  some 
cases,  these  ranges  correspond  to  areas 
subject  to  moderate  to  heavy  use  by 
fishermen  (e.g.,  northwest,  midwest, 
southeast,  upper  north  central,  and 
northeast  U.S.).  The  range  of  a  spjecies 
often  is  complex  and  large  and  it  can 
consist  of  a  summer  or  breeding  range, 
a  winter  range,  and  geographic  areas 
where  the  species  occurs  throughout  the 
year.  Often  portions  of  these  three  areas 
geographically  overlap.  The  breeding 
ranges  of  the  species  with  reported 
mortalities  (common  loon,  tnimpeter 
swan,  mute  swan,  tundra  swan,  and 
sandhill  crane)  due  to  ingestion  of  lead 
fishing  sinkers,  the  ranges  of  other 
potentially  affected  species  discussed 
above,  and  the  cireas  fished  essentially 
cover  the  entire  United  States. 

Bay  diving  ducks  and  mergansers  are 
generally  found  throughout  the  United 
States  during  the  year.  Loons  and  grebes 
occur  across  the  upper  midwest, 
northeast,  west  coast,  and  Alaska. 
Surface  feeding  ducks,  depending  on 
the  species,  occur  throughout  the 
United  States.  Cranes,  herons,  and  their 
allies,  generally  occur  throughout  the 
United  States  and  along  coastal  areas. 
Sea  ducks  are  commonly  found  along 
the  United  States  coast.  Geese  and  tree 
ducks  are  distributed  along  the  west 
coast,  northeast  and  Gulf  coast.  Swans 
are  found  in  many  areas  of  the  United 
States  including  the  northeast,  upper 
midwest,  west  coast.  Rocky  Mountains, 
and  Alaska.  The  distribution  of  raptors 
and  scavengers  is  widespread 
throughout  the  United  States. 

5.  Population  effects.  EPA  recognizes 
that  population  effects  cannot  be 
measured  accurately  in  this  case, 
because  of  the  many  species  that  may  be 
adversely  impacted,  and  other  complex 
variables  involved.  It  is  difficult  to 
separate  out  the  precise  degree  of  the 


hazard  posed  by  fishing  sinkers  to 
waterbiid  populations  as  opposed  to 
that  from  natural  or  other  man-made 
sources  of  population  mortality  and 
variability,  or  that  caused  by  normal 
environmental  change  (e.g.,  drought, 
increased  predation).  Many  w'ateibird 
populations  have  been  decreasing 
progressively  over  the  past  several  years 
and  decades  because  of  increased 
hunting  and  a  decline  in  suitable 
nesting  habitats  (e.g.,  the  net  loss  of  2.6 
million  acres  of  wetlands  in  the  United 
States  from  the  mid-1970’s  to  the  mid- 
1980’s). 

It  is  difficult  to  see  the  full  effect  on 
populations,  as  there  have  not  been 
large  reported  die-offs  due  to  ingestion 
of  fishing  sinkers.  While  the  available 
studies  may  appear  to  indicate  that  a 
small  number  of  common  loons, 
trumpeter  swans,  mute  swans,  tundra 
swans,  and  sandhill  cranes  have  died 
due  to  ingestion  of  lead  fishing  sinkers. 
EPA  believes  that  the  potential 
magnitude  of  the  risk  to  waterbirds  is 
greater  than  the  number  of  known 
deaths  indicates.  Species  with  similar 
feeding  habits  in  similar  ecosystems 
such  as  those  previously  discussed 
(Unit  III.E.2  of  this  preamble),  are  likely 
to  also  be  at  risk,  although  no  deaths 
due  to  ingestion  of  fishing  sinkers  have 
been  reported. 

The  potential  risks  to  waterbird 
populations  may  not  be  fully  reflected 
in  the  available  data  due  to  a  number  of 
factors.  Birds  that  are  seriously  ill  from 
ingesting  lead-  or  zinc-containing 
sinkers  may  seek  the  cover  of  vegetation 
and  are  difficult  to  locate  when  they  die. 
Common  loons  and  trumpeter  swans  do 
not  flock  together  and  consequently, 
when  individual  birds  seek  cover  they 
are  often  overlooked.  Because  they  are 
susceptible  to  predation,  most  of  the  ill 
or  dead  birds  may  quickly  disappear  as 
they  become  meals  for  pi^ators  such  as 
mink,  weasels,  raccoons,  fox,  coyotes, 
eagles,  hawks,  and  owls.  This 
complicates  the  ability  to  determine  the 
magnitude  of  adverse  effects  to 
waterbirds  due  to  sinker  ingestion. 
Therefore,  EPA  believes  that  the  true 
number  of  waterbird  deaths  is 
considerably  larger  than  those  that  have 
been  observed  and  reported.  Even  if  a 
known  number  of  carcasses  are 
deliberately  “planted"  in  known 
locations,  it  is' difficult  to  locate  all  of 
them  at  a  later  time. 

For  example,  in  a  study  conducted  in 
northwestern  Missouri,  62  percent  of  90 
planted  carcasses  disappeared  after  only 
4  days.  In  Texas  coast^  marshes.  89 
percent  of  47  carcasses  had  disappeared 
in  8  days.  In  a  refuge  in  Missouri,  25 
percent  of  “planted"  carcasses  were  not 
located  when  the  areas  were  searched. 
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If  the  number  of  dead  and  lead-  or  zinc- 
affected  waterbirds  do  not  exceed  the 
ability  of  predators  to  consume  them, 
few  carcasses  will  be  present.  Carcasses 
would  become  more  evident  when  birds 
die  in  greater  numbers,  or  if  the  number 
of  predators  decreased. 

EPA  also  recognizes  that  naturally 
occurring  populations  of  waterbirds  do 
not  exist  in  isolation.  The  health  of  one 
population  is  often  dependent  upon 
other  populations  within  a  natural 
community.  As  such,  lead-  and  zinc- 
containing  ftshing  sinkers  may  cause 
direct  adverse  effects  on  one  population, 
but  may  also  produce  indirect  effects, 
such  as  perturbations  on  food  webs  in 
ecosystems.  For  example,  these 
{perturbations  could  include  disruptions 
in  the  predatory/prey  and  competition 
relationships  between  individuals  in 
interacting  populations  within  a 
community. 

'However,  EPA  did  examine  how 
fishing  sinkers  may  affect  individuals, 
within  a  population.  The  number  of 
individuals  within  the  trumpeter  swan, 
common  loon,  and  Mississippi  sandhill 
crane  populations  are  as  follows. 
Trumpeter  swan  populations  are 
estimated  to  be  approximately  13,000  in 
Alaska,  1,700  in  the  Rocky  Mountain 
area,  and  300  in  the  interior  portion  of 
the  United  States.  Ckpmmon  loon 
populations  are  estimated  to  be  34,000 
in  Alaska  and  47,000  in  the  rest  of  the 
United  States.  The  population  of  the 
Mississippi  sandhill  crane,  found  on 
and  near  the  Mississippi  Sandhill  Crane 
National  Wildlife  Refuge  in  Jackson 
County,  Mississippi,  is  estimated  to  be 
142  individuals. 

Although  the  total  population  of 
trumpeter  swans  or  common  loons  may 
appear  large  and  geographically 
dispersed,  it  can  consist  of  relatively 
small  local  breeding  populations.  The 
loss  of  a  few  members  of  these  local 
populations  may  be  of  great 
consequence.  For  example,  the  common 
loon  population  in  4  New  England 
States  (Maine,  New  Hampshire, 

Vermont,  and  Connecticut)  is  estimated 
to  be  approximately  4,374  individuals; 
however,  Vermont  has  only  about  16 
nesting  pairs  or  32  individuals.  As 
mentioned  previously  (Unit  II.C.l.  of 
this  preamble),  common  loons  are  listed 
as  an  endangered  or  threatened  species 
in  some  New  England  States  (Ref.  5). 

/  If  only  a  few  of  these  loons  die  from 
poisoning  due  to  ingestion  of  a  lead-  or 
zinc-containing  fishing  sinker,  there 
will  be  fewer  birds  to  reproduce,  and 
less  future  offspring.  This  is  of 
particular  concern  regarding  endangered 
species  where  both  the  total  and  local 
populations  are  low,  and  the  loss  of  an 
individual  is  very  significant.  Therefore, 


deaths  of  individual  birds  may  in  turn 
impact  the  total  population  of  avian 
species.  However,  direct  effects  may 
only  be  seen  concerning  individuals,  or 
local  breeding  populations.  Regardless 
of  the  difficulty  in  fully  determining  the 
impacts  on  waterbird  populations,  lead- 
and  zinc-containing  fishing  sinkers 
remain  as  one  source  of  unnecessary 
adverse  pressure  on  already  Stressed 
populations.  This  is  es{>ecially  true  if 
local  breeding  {>opulations,  made  up  of 
individuals,  have  to  co{)e  with  other 
adversities  such  as  loss  of  habitat.  In 
addition,  fishing  sinker  ingestion  may 
result  in  toxic  effects,  ther^y 
significantly  reducing  or  eliminating  the 
oppKjrtunity  for  reproductive  effects  to 
occur. 

Although  the  effects  of  lead-  and  zinc- 
containing  fishing  sinkers  on  waterbird 
populations  are  impacts  of  concern, 

EPA  does  not  believe  it  is  necessary  to 
demonstrate  population  effects  before 
taking  regulatory  action  (Ref.  3).  Since 
most  endangered  species  have  very  low 
population  numbers,  concern  would  be 
high  if  even  one  individual  was 
adversely  affected  or  died  as  a  result  of 
lead  or  zinc  ingestion.  By  the  time  such 
effects  were  conclusively  shown,  it 
might  be  too  late  to  mitigate  any  adverse 
effects  to  these  species.  In  fact,  the 
Mississippi  sandhill  crane,  a  Federally 
endangered  species,  is  in  danger  of 
extinction  due  to  a  number  of  factors 
such  as  loss  of  habitat,  human 
predation,  and  presence  of  other  toxins 
in  the  environment. 

EPA  has  previously  implemented 
regulatory  programs  that  protect  birds 
without  estimating  population  effects. 
The  Agency  took  action  to  phase  out 
most  uses  of  granular  carbofuran,  an 
agricultural  insecticide  and  nematicide 
(Ref.  27),  and  to  cancel  certeiin 
registrations  of  the  pesticide  diazinon, 
based  solely  on  concerns  about  acute 
risks  posed  to  birds  (Ref.  28). 

F.  Risk  Characterization 

EPA  believes  that  lead-  and  zinc- 
containing  fishing  sinkers  pose  an 
unreasonable  risk  to  waterbirds  for  the 
following  reasons. 

Fishing  sinkers  are  used  and  can  be 
found  in  ponds,  lakes,  and  streams,  and 
along  the  shores  and  banks  of  these 
aquatic  habitats  throughout  the  United 
States.  They  are  available  for  ingestion 
by  waterbirds.  The  actual  number  of 
sinkers  located  in  the  environment 
cannot  be  quantified;  however, 
approximately  477  million  lead,  zinc, 
and  brass  sinkers  are  sold  each  year  in 
the  United  States.  As  more  sinkers  are 
discarded  or  lost  in  the  environment 
each  year,  more  will  be  potentially 
available  to  waterbirds,  and  additional 


waterbird  deaths  may  occur.  Based  on 
the  toxicity  of  lead  and  zinc,  one  fishing 
sinker  can  be  sufficient  to  cause 
mortality  in  waterbirds. 

As  previously  discussed,  the  actual 
number  of  waterbirds  that  will  likely 
ingest  fishing  sinkers,  and  the  definite 
number  of  fishing  sinkers  ingested  by 
each  waterbird,  cannot  be  estimated. 
However,  the  true  number  of  deaths 
may  be  higher  than  the  number  of 
documented  cases  due  to:  (1)  The  lack 
of  a  national  incident  reporting  system 
(in  addition,  the  studies  and  research 
conducted  specifically  to  assess  the 
ingestion  of  fishing  sinkers  are  small  in 
number),  (2)  the  difficulty  of  locating 
carcasses  in  the  field,  and  (3)  fimited 
resources  and  staff  to  conduct 
necropsies. 

Ingestion  of  lead  fishing  sinkers  by 
waterbirds  has  been  documented.  There 
is  clear  evidence  that  ingestion  of  lead 
fishing  sinkers  has  resulted  in  toxic  and 
often  fatal  effects  to  avian  species  such 
as  common  loons,  tnunpeter,  mute,  and 
tundra  swans,  and  sandhill  cranes. 

The  size  of  lead  fishing  sinkers  which 
have  been  ingested  by  waterbirds  has 
been  documented.  Sinkers  up  to  and 
including  one  inch  in  size  have  been 
found  in  common  loons. 

Research  has  also  demonstrated  that 
zinc  is  toxic,  and  zinc  pellets  have 
produced  mortality  when  ingested  by 
waterbirds  such  as  mallards.  Therefore, 
ingestion  of  zinc  fishing  sinkers  may 
also  pose  risks  to  waterbirds. 

Other  avian  species  that  have  similar 
feeding  habits  and  breed  or  migrate  in 
areas  containing  lead-  or  zinc- 
containing  fishing  sinkers  are  at  risk. 

IV.  Provisions  of  the  Proposed  Rule  and 
Rationale 

The  rule  would  impose  a  ban  on  all 
manufacture,  import,  and  processing  of 
fishing  sinkers  containing  any  lead  or 
zinc  and  which  are  1  inch  or  less  in  any 
dimension  for  use  in  the  United  States 
1  year  after  promulgation  of  the  final 
rule.  The  distribution  in  commerce  of 
such  fishing  sinkers  would  be 
prohibited  2  years  after  promulgation  of 
the  final  rule.  The  rule  would  not 
prohibit  the  manufacture  and  processing 
of  lead  and  zinc-containing  fishing 
sinkers  1  inch  or  less  in  any  dimension 
solely  for  export.  Manufacturers  and 
processors  of  those  sinkers  for  export 
would  be  required  to  maintain  records 
regcuding  the  production,  inventory, 
and  shipment  of  those  sinkers.  This 
would  allow  EPA  to  track  the 
distribution  of  regulated  sinkers,  and 
effectively  enforce  the  rule. 

EPA  is  pro{>osing  to  prohibit  the 
manufacture,  processing,  and 
distribution  in  commerce  of  any  load-  or 
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zinc-containing  fishing  sinker  because 
EPA  believes  they  pose  an  unreasonable 
risk  of  injury  to  avian  species  such  as 
waterbirds.  Extremely  small  amounts  of 
lead  and  zinc  (at  the  ppm  level) 
adversely  affect  waterbirds,  and 
ingestion  of  even  one  fishing  sinker  can 
result  in  their  death.  If  fishing  sinkers 
were  allowed  to  contain  a  small  amount 
of  lead  or  zinc,  although  a  trace  amount 
may  not  produce  toxic  effects,  the 
cumulative  impacts  due  to  ingestion  of 
more  than  one  sinker  could  result  in 
mortality.  In  addition,  lead-  and  zinc- 
containing  fishing  sinkers  are  very 
persistent  in  the  environment  and  can 
be  accessible  for  ingestion  by  waterbirds 
for  a  number  of  years.  Therefore,  EPA  is 
proposing  to  regulate  the  production 
and  sale  of  fishing  sinkers  containing 
any  amount  of  lead  or  zinc. 

EPA’s  economic  analysis  indicates 
that  there  are  several  available  or 
commercially  viable  substitutes  for  lead- 
or  zinc-containing  fishing  sinkers.  This 
analysis,  discussed  further  in  Unit  V.  of 
this  preamble,  indicates  that  the  average 
increase  in  annual  costs  to  each 
individual  person  who  fishes  from  this 
proposal  would  be  substantially  less 
than  $4.00  per  year.  EPA  believes  the 
scientific  evidence  demonstrating  the 
severe  adverse  effects  to  waterbirds  from 
the  ingestion  of  lead-  and  zinc- 
containing  fishing  sinkers,  the 
economic,  social,  and  enviromnental 
value  of  these  birds,  and  the  low  costs 
and  availability  of  substitutes  for  these 
sinkers,  outweigh  any  costs  that  would 
result  from  imposition  of  the  proposed 
regulation.  Therefore,  EIPA  believes  the 
continued  manufacturing,  processing, 
and  distribution  in  commerce  of  small 
size  lead-  and  zinc-containing  fishing 
sinkers  presents  an  imreasonable  risk  of 
injury  to  the  environment. 

EPA  does  not  believe  that  the  use  of 
lead-  and  zinc-containing  fishing 
sinkers  is  essential.  Substitutes  which 
the  Agency  determined  were  less  toxic 
to  waterbirds  are  available,  albeit  at  a 
somewhat  higher  cost.  These  substitutes 
include  tin,  copper,  antimony,  bismuth, 
sfeel,  tungsten,  and  terpene  resin  putty. 
EPA  believes  these  substitutes  for  lead- 
and  zinc-containing  fishing  sinkers 
would  perform  as  well  as  lead  or  zinc. 

This  Dan,  as  proposed,  would  greatly 
eliminate  future  entry  of  these  fishing 
sinkers  into  the  environment,  and 
therefore  limit  the  number  of  lead-  and 
zinc-containing  fishing  sinkers  available 
for  exposure.  EPA  believes  this  would 
ensure  that  any  unreasonable  risk  posed 
to  waterbirds  would  be  adequately 
reduced. 

EPA  is  proposing  to  regulate  all 
sinkers  1  inch  or  less  in  any  dimension 
because  those  size  sinkers  resemble 


pieces  of  grit  or  small  food  items  such 
as  seeds  which  waterbirds  may  ingest. 
The  majority  of  sinkers  most  likely  to  be 
used  for  recreational  fishing  are  also  1 
inch  and  less  in  size. 

The  Agency  evaluated  banning 
different  types  of  sinkers  1  inch  or  less 
in  size  (split  shot  and  non-split  shot). 
While  a  ban  on  spUt  shot  type  sinkers 
is  the  most  economical  option  in  terms 
of  cost  per  sinker,  it  would  only  account 
for  68  percent  of  the  sinkers  1  inch  or 
less  on  the  market.  Therefore,  an 
additional  32  percent  of  sinkers  1  inch 
or  less,  or  approximately  152  million 
sinkers,  would  still  be  manufactured  per 
year  and  potentially  available  for 
exposure  to  waterbirds.  EPA  believes 
that  it  is  important  to  capture  this 
significant  market  segment  because 
regardless  of  type,  sixers  1  inch  or  less 
pose  a  risk  to  waterbirds.  In  addition, 
the  majority  of  home  manufacturers 
produce  non-split  shot  sinkers. 
Therefore,  the  prohibition  on  all  sinkers 
1  inch  or  less  in  any  dimension  would 
assist  in  reducing  human  health  risks  as 
well. 

It  is  estimated  that  the  proposed  ban 
would  prevent  over  450  million  lead- 
and  zinc-containing  fishing  sinkere  1 
inch  or  less  fi'om  being  produced  each 
year,  and  potentially  from  entering  the 
environment. 

The  provisions  of  this  proposed  rule 
concerning  the  ban  on  manufacturing 
and  processing  would  become  effective 
1  year  after  promulgation  of  the  final 
rule.  EPA  chose  a  1-year  delay,  rather 
than  an  immediate  ban  which  the 
Agency  believed  to  be  too  burdensome 
on  industry,  to  enable  manufacturers  of 
lead-  and  zinc-containing  fishing 
sinkers  time  to  retool  their  equipment  to 
produce  other  types  of  sinkers. 

The  proposal,  if  implemented,  would 
also  prohibit  the  distribution  in 
commerce  of  lead-  or  zinc-containing 
fishing  sinkers,  and  that  have  any 
dimension  less  than  or  equal  to  1  inch, 
by  any  person  effective  2  years  after 
promulgation  of  the  final  rule.  The  sale 
of  these  types  and  sizes  of  fishing 
sinkers  in  the  United  States  by  any 
person,  including  retail  stores  or 
catalogues,  would  not  be  allowed.  The 
Agency  believes  restrictions  on  the 
distribution  in  commerce  are  necessary 
to  eliminate  the  continued  availability 
and  usage  of  lead-  and  zinc-containing 
fishing  sinkers  less  then  or  equal  to  1 
inch  in  size. 

The  prohibition  on  the  distribution  in 
commerce  of  lead  and  zinc-containing 
sinkers  would  become  effective  2  years 
after  promulgation  of  the  final  rule,  in 
order  to  allow  an  adequate  interval  for 
distributors  to  sell  their  remaining 
inventory  of  those  sinkers.  Although 


EPA  evaluated  options  which  would 
further  delay  the  regulatory 
requirements  (ban  the  manufacture, 
processing,  and  distribution  after  3  or  5 
years),  the  Agency  does  not  believe  that 
these  options  would  be  justified  in  fight 
of  the  continued  and  increasing  risk  to 
waterbirds.  If  EPA  further  delayed  the 
ban,  a  potentially  large  number  of  lead- 
and  zinc-containing  fishing  sinkers 
could  enter  the  environment. 

EPA  evaluated  a  number  of  options 
before  choosing  to  prohibit  the 
manufacture,  processing,  and 
distribution  in  commerce  of  lead-  and 
zinc-containing  fishing  sinkers  1  inch  or 
less  in  any  dimension.  While  the  other 
options,  discussed  further  in  Unit  VI.  of 
this  preamble,  would  restrict  a  segment 
of  the  fishing  sinkers  available  for 
exposure  to  waterbirds,  the  Agency  does 
not  believe  that  these  other  options 
would  adequately  reduce  the 
availability  of  sinkers  for  exposure  or 
adequately  reduce  the  unreasonable  risk 
to  waterbirds.  To  adequately  reduce  this 
risk,  EPA  believes  a  ban  on  the 
manufacture,  processing,  and 
distribution  of  lead-  and  zinc-containing 
sinkers  1  inch  or  less  in  any  dimension 
is  necessary.  EPA  also  evaluated  the 
option  of  a  comprehensive  ban  on  all 
fishing  sinkers.  While  a  comprehensive 
ban  on  all  lead-  and  zinc-containing 
sinkers  would  accomplish  the  greatest 
degree  of  risk  reduction,  EPA  did  not 
select  that  option  because  the  burden 
placed  on  society  associated  with  that 
option  would  be  too  severe.  Therefore 
EPA  chose  a  limited  ban  targeting  those 
sinkers  which  EPA  believes  pose  the 
greatest  harm  to  waterbirds. 

The  rule,  as  proposed  would  not 
prevent  individuals  from  engaging  in 
fishing  or  fi'om  using  sinkers,  but  rather 
would  prohibit  the  manufacture, 
processing  and  distribution  of  fishing 
sinkers  of  a  certain  type  and  size  to 
prevent  unreasonable  risk  of  injury  to 
waterbirds. 

This  rule  would  not  prohibit  the  use 
of  fishing  sinkers  containing  lead  and 
zinc  by  any  person.  TSCA  section  6 
(a)(5)  authorizes  EPA  to  prohibit  or 
otherwise  regulate  any  manner  or 
method  of  commercial  use  of  a 
substance  or  mixture.  Because  the 
fishing  sinkers  at  issue  are  those  used  in 
recreational  fishing,  EPA’s  proposal 
would  not  extend  to  the  recreational  use 
of  these  fishing  sinkers. 

The  total  cost  of  the  proposed 
regulation  for  consumers  is  $71.6 
million  over  10  years.  The  cost  to 
persons  who  fish  is  minimal  (average  2 
cents  per  fishing  day). 
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V.  Economic  Impacts 

All  references  and  background 
information  reviewed  in  this  Unit  of  the 
preamble  are  found  in  the  “Regulatory 
Impact  Analysis  of  Options  for 
Regulating  Lead  and  Other  Toxic 
Fishing  Sinkers,”  referred  to  in  this 
proposal  as  Support  Document  2.  EPA 
concentrated  its  analysis  on  lead  fishing 
sinkers  as  they  account  for  the  majority 
of  sinkers  presently  on  the  market. 

There  is  a  small  volume  of  brass  sinkers 
currently  produced  domestically,  and  a 
very  small  volume  of  zinc  sinkers  which 
are  imported.  EPA  estimates  that 
approximately  477  million  split  shot 
and  non-split  shot  lead,  zinc,  and  brass 
sinkers  are  sold  each  year  and  used  for 
freshwater  fishing. 

A.  Availability,  Application,  and  Cost  of 
Substitutes 

1.  Summary.  EPA  has  investigated  a 
number  of  possible  substitute  materials 
for  lead  fishing  sinkers.  The  substitutes 
considered  suitable  for  lead  fishing 
sinkers,  are  also  appropriate  for  zinc 
and  brass  fishing  sinkers.  Substitutes 
were  evaluated  on  the  basis  of 
availability,  application,  and  cost,  in 
addition  to  toxicity  relative  to  lead  and 
zinc  (as  detailed  in  Unit  III.D.  of  this 
preamble).  Availability  refers  to  the 
current  market  for  sinkers  made  of  the 
various  types  of  materials,  while 
application  refers  to  the  sinker  types 
t^t  could  be  manufactured  fi-om  a 
particular  material.  EPA  is  aware  that 
there  may  be  other  substitutes  which  are 
being  developed,  but  are  not  yet  on  the 
market,  and  others  which  may  only  be 
available  locally  such  as  glass  and 
ceramic.  The  Agency  has  not  analyzed 
these  substitutes  in  detail,  mainly 
because  there  is  a  lack  of  information 
regarding  them. 

As  evaluated  by  the  Agency,  &e  costs 
of  substitutes  include  raw  materials, 
energy,  operations  and  maintenance, 
capital,  and  conversion  costs.  These 
costs,  along  with  toxicity 
considerations,  were  used  to  estimate 
the  market  share  of  various  substitutes 
which.would  result  following 
implementation  of  the  proposed 
regulatory  option. 

The  identified  substitutes  for  split 
shot  sinkers  £ire  different  horn  those 
identified  for  non-split  shot  sinkers.  ' 
Substitutes  for  lead  split  shot  need  to  be 
malleable  and  have  a  soft  edge  so  that 
fishing  lines  are  not  damaged  when 
substitute  weights  are  crimped  or 
squeezed  onto  the  line.  The  same 
considerations  are  not  important  for 
larger  weights  (i.e..  non-split  shot)  that 
are  tied  onto  the  line.  Hence,  the  list  of 
feasible  substitutes  is  different  for  the 


split  shot  segment  of  the  market  than  it 
is  for  non-split  shot  sinkers. 

Substitutes  for  lead  fishing  sinkers, 
which  are  identified  as  being  ciurently 
commercially  available  and  are  subject 
to  this  proposed  rule  are  zinc,  and  brass. 
Other  potential  substitute  materials 
which  are  not  subject  to  this  proposal 
are:  (1)  Tin,  (2)  tiiv/antimony,  (3) 
bismuth,  (4)  terpene  resin  putty,  (5) 
copper,  (6)  stainless  steel,  and  (7) 
polypropylene  tungsten  composite. 

Finally,  the  suitability  of  lead  jigs  as 
a  substitute  was  examined.  While  a  jig 
basically  accomplishes  the  same 
objective  as  a  fishing  sinker,  the  Agency 
does  not  believe  they  are  viable 
substitutes  for  lead  or  zinc  sinkers. 
Generally,  jigs  are  used  as  artificial  lures 
which  require  the  angler  to  manipulate 
it  such  that  it  appears  life-like.  Sinkers 
are  generally  used  with  live  bait  and  do 
not  require  such  handling.  Accordingly, 
it  is  estimated  that  lead  jigs  would 
substitute  for  less  than  1  percent  of  lead 
fishing  sinkers  currently  in  use.  Several 
of  the  substitutes  are  described  below. 

2.  Substitutes  subject  to  regulatory 
action.-i.  Zinc.  Zinc  fishing  sinkers 
under  1  inch  are  not  currently 
manufactured  in  the  United  States.  Non¬ 
split  shot  sinkers  such  as  worm  weights 
are  presently  imported  for  use.  EPA 
does  not  believe  that  zinc  sinkers  are 
produced  at  home.  Zinc  is  more 
expensive  than  lead,  and  could  replace 
lead  for  a  few  product  forms  such  as 
worm  weights. 

Disadvantages  of  zinc  relative  to  lead 
are  that  it  is  more  expensive,  is  more 
difficult  to  manufacture,  can  damage  the 
manufacturing  equipment,  and  has  a 
harder  edge,  and  therefore  may  damage 
the  fishing  line.  Also,  zinc  has  a  lower 
density,  and  is  not  as  soft  and  easy  to 
work  with  as  lead. 

ii.  Brass.  Brass  sinkers  are  currently 
available  in  the  United  States  for 
purchase,  and  are  slightly  more 
expensive  than  comparable  lead  sinkers. 
Primarily  non-split  shot  brass  sinkers 
such  as  &ose  used  for  bass  casting  are 
produced  in  the  United  States.  EPA 
does  not  believe  that  brass  sinkers  are 
produced  at  home.  Brass  sinkers  can  be 
plated  with  silver,  zinc,  or  with  zinc 
plus  black  chromate. 

One  disadvantage  of  brass  is  that  it 
cannot  be  crimped  onto  the  line  as 
easily  as  lead  shot  because  of  the 
hardness  of  brass.  It  is  therefore 
considered  too  hard  for  use  as  split  shot, 
and  mechanical  crimping  methods  such 
as  rubber  appendages  must  be  used. 
Also,  brass  may  contain  7  to  8  percent 
lead,  and  5  to  20  percent  zinc. 
Furthermore,  brass  is  less  dense  than 
lead  and  has  a  higher  melting  point  than 


lead  and  other  substitutes,  making 
processing  more  difficult. 

3.  Substitutes  not  subject  to  regulatory 
action.~i.  Tin.  Tin,  although  less  dense 
than  lead,  is  suitable  for  use  as  split  shot 
due  in  part  to  its  softness.  Tin  split  shot 
is  currently  available  in  the  same 
weights  as  lead  split  shot.  It  appears  that 
tin  sinkers  are  easier  to  affix  to  the  line 
than  are  lead  sinkers.  The  tin  shot  is 
opened  with  the  thumbnail,  but  has  no 
ears  for  release,  as  does  removable  lead 
shot.  Raw  material  costs  for  tin  are 
approximately  10  times  the  cost  of  lead. 
Because  of  this  higher  cost,  tin  is  not 
considered  practical  for  use  in  sinkers 
other  than  split  shot. 

The  main  disadvantage  of  tin  sinkers 
is  that  they  are  less  dense  than  lead 
sinkers,  resulting  in  roughly  a  50 
percent  increase  in  material  to  achieve 
the  same  efiect  as  for  typical  split  shot. 
Also,  although  tin  is  soft,  it  requires 
greater  precision  methods  to 
manufacture  so  that  it  will  not  damage 
the  fishing  line.  Tin  sinkers  could  be 
produced  by  home  manufacturers; 
however,  the  relatively  high  cost  of  tin 
would  likely  discourage  this  activity, 
and  home-manufactured  tin  split  shot 
could  cause  line  damage  due  to  the 
relatively  hard  edge. 

ii.  Bismuth.  Sinkers  that  are  99.99 
percent  bismuth  are  manufactured  and 
distributed  to  retail  stores.  Five  types  of 
bismuth  sinkers  have  been  identified 
including  bell  sinkers,  bass  casting 
(swivel)  sinkers,  walking  sinkers,  egg 
sinkers,  and  worm  weights. 

Bismuth  sinkers  generally  costs 
approximately  twice  as  much  as 
comparable  lead  sinkers.  Bismuth 
sinkers  could  be  manufactured  at  home, 
using  a  lead  sinker  mold.  However,  if 
home-manufacturers  were  to  use 
bismuth,  the  resulting  sinkers  would  be 
considerably  more  expensive  than  lead 
sinkers  and  hence,  probably  would  not 
be  purchased  by  retailers. 

The  advantages  of  using  bismuth 
rather  than  lead,  zinc,  or  brass  include 
its  slightly  lower  melting  point,  which 
means  that  it  requires  slightly  less 
energy  to  manufacture  than  lead.  The 
melting  point  of  bismuth  is  also  lower 
than  the  melting  points  of  the  possible 
substitutes  copper  and  steel. 
Furthermore,  the  density  of  bismuth  is 
high  relative  to  other  substitute 
materials  like  tin  and  copper. 

Bismuth  can  be  used  to  replace  all 
lead,  zinc,  and  brass  sinker  types  except 
split  shot.  Bismuth  cannot  effectively 
replace  lead  for  split  shot  because  of  its 
brittleness,  which  results  in  breakage 
when  it  is  crimped  onto  the  line.  The 
small  density  (difference  compared  to 
lead  is  overcome  by  making  the  sinker 
slightly  larger. 
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iii.  Terpene  resin  putties.  A  putty  of 
terpene  resins  containing  92  percent 
tungsten  by  weight  is  currently 
manufactured.  It  has  approximately  80 
percent  of  the  density  of  lead.  The 
product  is  sold  wholesale  to  retail 
outlets  and  distributors. 

Terpene  resin  putty  is  approximately 
three  to  four  times  as  expensive  as  lead 
split  shot.  Although  the  putty  is  more 
expensive  than  lead  shot,  in  the  fly 
fishing  market,  the  only  market  into 
which  it  currently  is  marketed,  this 
higher  cost  of  the  putty  is  insignificant 
compared  to  the  high  costs  of  other  fly 
fishing  equipment  (e.g.,  a  person  fly 
fishing  may  purchase  100  flies  at  $1.20 
each  for  one  fishing  trip).  The  product 
is  not,  however,  an  economically  viable 
choice  for  most  types  of  fishing  that 
require  weights  larger  than  split  shot. 

Terpene  resin  putty  currently  is 
marketed  only  for  fly  fishing,  although 
it  can  substitute  for  all  sizes  of  split  shot 
and  most  sinker  sizes.  The  putty  is  not 
suitable  for  use  as  a  heavy  wei^t  since 
it  cannot  be  tied  onto  the  line.  However, 
like  removable  split  shot,  the  putty  can 
be  reused  many  times.  The  major 
disadvantage  of  putty  relative  to  lead  is 
its  higher  cost. 

iv.  Steel  and  copper.  Steel  and  copper 
theoretically  could  also  be  used  as 
substitutes  for  lead,  zinc,  or  brass 
fishing  weights.  However,  for  various 
reasons  these  substitute  materials  are 
not  considered  as  practical  alternatives 
at  this  time.  Steel  rusts  unless  expensive 
non-corrosive  alloys  are  used.  Steel 
generally  costs  more  and  is  less  dense 
than  lead.  Furthermore,  steel  products 
usually  have  very  high  melting  points 
and  are  hard,  maJcing  these  materials 
impractical  for  manufacture  with 
traditional  technologies.  Steel  could  not 
be  injection  molded;  it  could  be 
stamped,  but  only  with  very  heavy 
equipment.  Typically,  forging  and 
foundry  operations  are  required  for 
processing  steel  into  shapes.  Copper  has 
a  density  of  approximately  79  percent  of 
lead  and  a  melting  point  greater  than 
lead,  zinc  and  brass.  These  factors  may 
make  copper  unsuitable  for  use  as  a 
substitute  for  lead  in  fishing  sinkers. 

V.  Polypropylene,  iron,  and  tungsten 
mixtures.  One  company  is  currently 
developing  an  iron  and  tungsten 
impregnated  polypropylene  mixture 
that  can  be  molded  into  fishing  sinkers 
of  the  same  size,  shape,  and  dimensions 
as  lead  fishing  sinkers.  These  weights 
have  the  same  “look”  as  lead  fishing 
weights,  although  they  have  roughly  50 
percent  of  the  specific  gravity  of  lead. 
Raw  material  costs  are  estimated  at 
$1.50  to  $1.75  per  pound  or 
approximately  five  times  greater  than 
lead. 
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B.  Cost  of  Proposed  Rule 

The  Agency  developed  estimates  of 
the  cost  of  the  proposed  regulatory 
option.  The  analysis,  presented  in 
Support  Document  2,  details  the  costs, 
methodology,  and  results  for  the 
proposed  rule  and  for  several  additional 
regulatory  alternatives. 

In  general,  the  approach  of  the  cost 
analysis  is  to  utilize  a  stepped  demand 
function  ta  depict  demand  for  fishing 
sinkers  and  to  estimate  changes  in 
consumer  surplus  resulting  from  various 
regulatory  options.  This  type  of  function 
is  appropriate  where  many  substitutes 
are  available  and  performance 
differences  among  the  substitutes  are 
not  significant.  The  estimation  of  these 
functions  incorporates  basic  information 
on  the  substitutes  for  lead-  and  zinc- 
containing  sinkers  and  estimated  market 
shares  of  die  substitutes. 

Stepped  demand  functions  depict 
consumers  as  ceasing  to  demand  certain 
quantities  of  a  product  when  the  cost  of 
the  product  exceeds  the  cost  of  a 
comparable  substitute.  Therefore,  there 
will  be  no  reduction  in  the  quantity 
demanded  in  the  event  of  a  price  rise, 
unless  the  price  rises  sufficiently  to  be 
above  the  price  of  the  next  substitute. 
The  cost  of  each  substitute  provides  the 
height  of  each  step,  and  the  market 
share  of  substitutes  provide  the  width. 
Demand  is  assumed  to  be  relatively 
constant  over  the  10-year  period-1993 
to  2002. 

While  market  shares  are  determined 
by  a  combination  of  toxicity  and  cost 
concerns  to  sensitivity  analyses  are 
performed,  in  the  first  market  share  is 
based  predominately  on  cost  concerns 
and,  in  the  second,  mailcet  share  is 
based  predominately  on  toxicity 
concerns.  The  base  case  market  shares 
under  the  proposed  regulatory  option 
for  non-split  shot  are  estimated  to  be: 
Polypropylene-55  percent,  bismuth-5 
percent,  tin-35  percent,  steel-2  percent, 
and  tin/antimony  alloy-3  percent.  The 
estimated  base  case  market  shares  for 
split  shot  are:  Tin-90  percent,  tin/ 
antimony  alloy-2  percent,  and  terpene 
resin  putty-8  percent.  The  supply  of 
lead  sinkers  is  assumed  to  be  perfectly 
elastic  in  the  long  run,  therefore,  no 
producer  surplus  exists  in  these 
markets.  Thus,  most  of  the  cost  of  the 
regulation  will  be  borne  in  the  long  run 
entirely  by  consumers  of  these  goods. 

The  present  value  social  cost  of  the 
proposed  regulatory  option  is  estimated 
to  be  $75.9  million  discounted  at  7 
percent.  The  total.costs  over  the  IQ-year 
period  apportioned  to  consumers  is 
estimated  to  be  $71.6  million 
discoimted  at  7  percent.  This  implies  a 
cost  of  about  $9.6  million  per  year  for 
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the  31  million  freshwater  anglers  that 
participate  in  freshwater  fishing 
annually  or  only  2  cents  per  fishing  day 
(average  fishing  days  per  individual  per 
year  are  equal  to  14).  This  does  not 
mean  to  suggest  however,  that  the 
increase  in  the  purchase  price  of  sinkers 
is  2  bents.  EPA  has  estimated  that  the 
cost  impact  of  the  final  rule  per  average 
angler  would  be  approximately  31  cents 
per  year.  However,  this  figure  does  not 
include  the  markups  associated  with 
retail  process.  The  purchase  price  paid 
for  sinkers  by  the  average  angler  could 
be  $1.50  to  $3.50  per  year,  or  10  to  25 
cents  per  day  of  fishing.  In  any  case,  the 
increased  price  in  fishing  sinkers  is 
relatively  minimal  in  comparison  to  the 
total  cost  incurred  by  anglers  for  other 
expenditures  such  as  fishing  rods,  reels, 
and  other  tackle,  licenses,  fishing  trips, 
and  boats. 

C.  Benefits  of  Proposal 

Conducting  a  benefits  analysis  is 
complicated  by  a  number  of  factors. 

First,  the  large  number  of  bird  species 
potentially  at  risk,  the  paucity  of 
available  data  on  local  bird  populations, 
deaths  from  all  causes,  cuid  on  deaths 
from  lead-  or  zinc-containing  sinker 
ingestion  make  it  difficult  to  estimate 
current  exposures  and  effects.  Second,  it 
is  difficult  to  estimate  the  probability 
that  a  lost  lead-  or  zinc-containing 
sinker  will  be  picked  up  by  an 
individual  bird.  Last,  the  accumulation 
of  lead  in  the  environment  based  on 
historical  fishing,  together  with 
uncertainties  about  its  continued 
availability  to  migratory  waterbirds, 
creates  problems  for  estimating  the 
potential  effectiveness  of  alternative 
regulatory  options  in  reducing  exposure 
and  observed  effects.  Because  of  these 
difficulties,  the  approach  taken  in  the 
benefits  analysis  is  to  illustrate  the 
potential  routes  of  exposure  and 
describe  the  circumstances  that  suggest 
that  significant  numbers  of  waterbirds 
are  potentially  at  risk. 

The  benefits  are  presented  in  terms  of 
number  of  sinkers  removed  from  the 
market.  As  indicated  in  Unit  III.D.  of 
this  preamble,  one  lead-  or  zinc- 
containing  sinker  can  generally  lead  to 
mortality.  Following  this  assumption, 
this  analysis  provides  estimates  of  the 
number  of  these  “toxic”  sinkers 
removed  from  the  marketplace  as  a 
result  of  a  regulatory  option.  This 
information  provides  an  indication  of 
the  potential  for  a  regulatory  option  to 
reduce  exposure  and  risk  to  birds.  While 
this  approach  carmot  definitively 
describe  absolute  risk  reduction,  it  is  an 
effective  means  of  comparing  regulatory 
options. 
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For  the  regulatory  options  that  EPA 
considered,  the  estimated  number  of 
“toxic”  sinkers  entering  the 
environment  which  would  be  avoided 
over  a  10-year  period  ranged  from  near 
zero  to  near  4.8  bilhon.  The  number  of 
sinkers  in  the  environment  avoided  over 
10  years  resulting  from  the  regulatory 
option  proposed  in  this  rule,  a  ban  on 
the  manufacture,  processing,  and 
distribution  in  commerce,  is 
approximately  4.2  billion  fishing  sinkers 
or  470  million  sinkers  per  year.  This 
estimate  assumes  that  die  regulation  is 
effective  in  reducing  the  home 
manufacture  of  lead  fishing  sinkers. 
Therefore,  this  estimate  represents  a 
decrease  in  the  number  of  lead  sinkers 
alone  of  89  percent.  The  remainder  of 
lead,  zinc,  and  brass  sinkers  left  on  the 
market  will  consist  of  sinkers  greater 
than  1  inch  in  size. 

EPA  also  reviewed  relevant  economic 
valuation  literature  for  the  variety  and 
range  of  values  associated  with  the  loss 
of  birds.  The  range  of  values  which  is 
developed  in  the  analysis  is  used  to 
produce  an  estimate  analogous  to  a 
break-even  estimate  of  the  number  of 
birds  required  to  generate  positive  net 
benefits  frttm  the  regulatory  option.  This 
range  is  based  solely  on  the  relative 
costs  of  each  of  the  options  and  does  not 
address  the  effectiveness  or  cost- 
effectiveness  of  any  given  option  in 
terms  of  risk  reduction. 

Birds  have  value  to  society  for  a 
variety  of  reasons.  Values  include  those 
from:  bird  watching:  as  part  of  and 
essential  to  the  health  of  the  ecosystem, 
its  structure  or  function;  biodiversity 
value:  aesthetic  environment  for  hikers, 
campers,  anglers,  and  nature  walkers  in 
national  and  state  parks  and  other 
natural  environments;  potential  future 
genetic  or  medical  value;  and  game  for 
himting. 

Forexample,  approximately  58 
million  persons  engaged  in  non¬ 
consumptive,  non-residential  recreation 
involving  various  forms  of  wildlife 
including  birds.  Recreational  benefits  or 
expenditure  associated  with  birds 
including  birdwatching,  photography, 
and  feeding  is  estimate  to  be  $18.1 
billion,  or  approximately  $310  per 
spender.  Other  non-consumptive 
recreational  benefits  have  examined 
endangered  species  such  as  the 
whooping  crane.  A  valuation  study 
found  that  persons  were  willing  to  pay 
$21  to  $149  per  year  for  a  refuge  that 
would  help  protect  the  crane  which 
they  could  visit. 

Because  environmental  benefits  are 
usually  not  traded  as  market  goods  and 
services,  estimating  values  for  these 
benefits  is  difficult.  However, 


economists  have  developed  approaches 
with  which  to  estimate  uese  values. 

Previously  conducted  valuation 
studies  on  birds  are  used  in  this  analysis 
to  produce  an  estimate  of  the  number  of 
non-endangered  birds  for  which  the 
regulatory  costs  would  equal  the  value 
of  birds  for  purposes  of  comparing 
regulatory  options.  This  is  similar  in 
concept  to  a  break-even  point.  Valuation 
studies  which  have  been  used  focus 
primarily  on  use  value  and.  thus,  do  not 
accoimt  for  values  which  society  places 
on  endangered  species,  such  as  the 
Mississippi  Sandhill  Crane,  which  may 
be  positively  afiected  by  the  regulation. 
In  addition,  the  estimates  do  not 
accoimt  for  the  value  of  risk  reduction 
to  human  health  which  will  occur  as  a 
result  of  the  regulatory  requirements. 
Thus,  any  ranges  calculate  can  help  to 
indicate  the  potential  number  of  birds 
that  would  have  to  be  saved  to  provide 
net  benefits  solely  on  the  basis  of 
benefits  to  non-threatened  or  non- 
endangered  birds.  The  range  offers 
useful  guidance  in  comparing  regulatory 
options,  but  does  not  measure  absolute 
benefits  or  risk  reduction. 

To  calculate  the  range,  the  costs  of  the 
selected  regulatory  option  were  divided 
by  the  estimated  range  of  values  for  non- 
threatened  or  non-endangered  birds. 

The  results  of  EPA’s  analysis  indicate 
that  a  likely  breakeven  range  is  equal  to 
367,000  to  3.4  million  non-threatened  or 
non-endangered  birds.  While  not  trivial, 
the  upper  bound  of  this  estimate,  3.4 
million  birds,  represents  only  5  percent 
of  the  estimated  fall  population  of  game 
birds,  which  embody  only  a  portion  of 
the  potentially  afiected  species. 
Additionally,  if  as  few  as  one  percent  of 
the  sinkers  removed  frtjm  the  market 
each  year  caused  waterbird  deaths, 
approximately  4.7  million  birds  could 
potentially  be  saved  as  a  result  of  the 
regulation,  well  in  excess  of  the  high 
end  of  the  estimated  breakeven  range. 

While  reductions  in  risk  to  human 
health  and  endangered  species  have  not 
been  quantified,  they  cannot  be  ignored. 
Because  the  proposed  regulation 
encompasses  home  manufacture,  human 
health  benefits  are  expected  because 
exposure  to  lead  fumes  and  dust  during 
the  home  manufacturing  process  are 
expected  to  be  eliminated.  Finally, 
several  endangered  species  are 
potentially  at  risk  from  smaller  lead- 
and  zinc-containing  sinkers.  The  values 
for  these  birds  have  not  been  accounted 
for,  yet  evidence  suggests  that  society 
does  place  a  high  value  on  endangered 
species.  For  instance,  in  1991,  an 
estimated  $1.37  million  was  spent  on 
preservation  efforts  for  the  Mississippi 
Sandhill  Crane  alone.  While  not 
necessarily  a  measure  of  the  social  value 


of  individuals  of  this  species,  it  does 
suggest  that  these  values  are  real. 

D.  Cost-effectiveness 

The  Agency  also  compared  the  costs 
of  various  regulatory  options  relative  to 
the  benefits  achiev^  by  each  option. 

For  this  analysis,  cost-effectiveness  was 
evaluated  as  cost  per  1,000  “toxic”  or 
lead-  and  zinc-containing  sinkers 
removed  fiiom  the  market.  This  type  of 
analysis  can  be  useful  in  two  ways:  (1) 
For  regulatory  options  yielding  similar 
quantified  benefits,  it  can  assist  EPA  in 
identifying  the  most  cost-efiective 
options,  and  (2)  for  regulatory  options 
yielding  dissimilar  or  quantified  and 
non-quantifiable  benefits  (as  in  this 
analysis),  it  can  assist  EPA  in 
identifying  the  incremental  Increase  in 
cost  per  unit  increase  in  quantifiable 
benefits.  This  analysis  shows  that  a  ban 
solely  of  split  shot  would  have  the 
lowest  cost  per  1,000  sinkers  avoided. 
EPA  is  not  proposing  a  ban  on  split  shot 
alone  because  such  a  ban,  on  an  annual 
basis,  would  address  only  68  percent  of 
lead  sinkers  1  inch  or  less  in  size.  EPA 
believes  this  option  would  be  an 
inadequate  response  to  the  risks  posed 
to  waterbirds.  The  proposed  option, 
however,  increases  benefits  to  include 
100  percent  of  fishing  sinkers  1  inch  or 
less  on  an  annual  basis,  at  a  still 
reasonable  cost.  In  addition,  the 
proposed  option  offers  benefits  to 
human  health  which  would  not  accrue 
under  a  ban  solely  on  split  shot.  EPA  is 
not  proposing  a  ban  on  fishing  sinkers 
over  1  inch  in  any  dimension,  or  an 
immediate  ban  of  sinkers,  in  part, 
because  this  analysis  showed  that  the 
incremental  costs  were  high  relative  to 
the  benefits  achieved. 

VI.  Other  Options  Considered 
A.  Summary 

In  granting  the  petition,  EPA  agreed  to 
examine  labeling  as  one  course  of 
action.  However,  EPA  also  considered  a 
number  of  other  regulatory  options  such 
as:  (1)  A  comprehensive  ban  on  all  sizes 
and  types  of  lead-  and  zinc-containing 
fishing  sinkers;  (2)  a  geographic  ban  on 
lead-  and  zinc-containing  fishing 
sinkers;  (3)  a  prohibition  on  the 
manufacture,  processing,  and 
distribution  in  commerce  of  lead-  and 
zinc-containing  fishing  sinkers  under  2 
inches  in  size;  (4)  a  prohibition  on  the 
manufacture,  processing,  and 
distribution  in  commerce  of  lead  and 
zinc-containing  split  shot  fishing 
sinkers;  (5)  a  prohibition  or  limitation 
on  the  amount  of  lead  and  zinc 
allowable  in  a  fishing  sinker;  and  (6)  the 
use  of  an  economic  incentive  or  fee  on 
the  sale  of  lead-  and  zinc-containing 
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fishing  sinkers.  These  options  are  not 
mutu^y  exclusive,  and  could  be 
proposed  in  conjunction  with  one 
another.  Althou^  EPA  did  examine  a 
combination  of  some  options  (e.g., 
labeling  and  ban),  the  Agency  evaluated 
each  individual  option's  abifity  to 
reduce  the  munbOT  of  sinkers  available 
for  exposure  to  wateibirds.  After 
consideration  of  the  opticms  and  the 
available  information,  EPA  believes  that 
the  proposal  to  prohibit  the 
manufcKmire,  processing,  and 
distribution  in  commerce  of  smaller 
fishing  sinkers  that  contain  lead  and 
zinc  is  the  least  burdensome  means  to 
adequately  address  the  unreasonable 
risk  of  inj^  posed  by  fishing  sinkers  to 
waterbirds. 

B,  Labeling 

The  petitioners’  section  21  petition 
requested  that  the  Agency  require  a 
lalwl  on  lead  fishing  sinker  packaging. 
However,  the  petition  also  stated  that 
depending  upon  the  "efficacy  of  the 
action  requested  of  EPA  today,  it  may  at 
some  point  in  the  future  be  necessary 
for  EPA  to  restrict  further  the 
manufacture,  distribution,  and  sale  of 
lead  fishing  sinkers  under  TSCA"  (Ref. 
5). 

A  proposal  to  label  could  include  the 
following:  (1)  Placing  a  label  or  warning 
notice  on  lead-  and  zinc-containing 
fishing  sinker  packaging  stating  that  the 
product  is  toxic  to  waterbirds;  (2)  for 
sinkers  sold  in  bulk,  requiring  retailers 
to  post  a  sign  with  similar  language;  and 
(3)  requiring  catalogues  selling  fishing 
sinkers  to  contain  language  regarding 
the  toxicity  of  the  sinkers.  This  label 
could  be  placed  on  fishing  sinkers 
manufactiued  and  sold  for  use  in  the 
United  States,  and  well  as  those  for 
export.  The  goal  of  such  a  label  would 
be  to  modify  consumer  behavior  and 
cause  anglers  to  purchase  less  toxic 
sinkers. 

Labels  generaUy  provide  consumers 
with  information  indicating  how  to  use 
a  product  safely.  However,  in  this  case, 
labeling  would  have  little  effect  on  the 
quantity  of  toxic  sinkers  lost  in  the 
environment,  regardless  of  how  careful 
anglers  are.  One  ingested  lead-  or  zinc- 
containing  sinker  can  be  enough  to 
cause  death  to  a  waterbird. 

Additionally,  labels  provide 
consumers  with  information  regarding 
the  risks  associated  with  the  pr^uct. 
The  Agency  has  reviewed  studies 
regardhig  factors  affecting  labeling 
effectiveness  and  concludes  that 
consumers  generally  respond  more 
readily  to  labels  which  state  or  suggest 
that  an  immediate  and  significant 
personal  risk  is  associated  with  that 
product  (Ref  31).  In  situations  where  the 


product  would  not  pose  such  a  risk  (as 
is  the  case  with  anglers  purchasing  and 
using  fishing  sinkers),  studies  indicate 
that  a  label  is  often  less  effective  in 
changing  consumer  response  (Ref  31). 
Therefore,  it  is  questionable  whether  a 
label  would  be  effective  in  causing 
constuners  to  purchase  other  types  of 
fishing  sinkers. 

EPA  examined  various  rates  of 
consumer  response  to  a  labeling 
provision  in  order  to  assess  the  impacts 
of  such  an  option.  The  response  rates 
evaluated  include,  0, 5,  and  10  percent, 
where  a  0  percent  response  rate 
indicates  that  there  would  be  no  change 
in  constimer  purchasing  behavior.  EPA 
estimates  that  at  a  5  percent  response 
rate,  approximately  22  million  lead-  and 
zinc-containing  sinkers  annually  would 
not  be  purchasi^,  and  approximately  45 
million  sinkers  annually  would  not  be 
purchased  at  a  response  rate  of  10 
percent.  In  comparison,  the  proposed 
option,  a  ban  on  the  manufacture, 
processing,  and  distribution  in 
commerce  of  lead-  and  zinc-containing 
fishing  sinkers,  wotdd  result  in 
removing  over  450  million  sinkers  from 
the  market  on  an  annual  basis, 
preventing  them  from  entering  the 
environment  and  becoming  available  for 
ingestion  by  waterbirds. 

The  Agency  believes  that  labeling 
would  not  significantly  affect  the 
number  of  toxic  sinkers  lost  in  the 
environment  and  would  only  minimally 
affect  constuner  purchasing  behavior. 
Therefore,  the  Agency  believes  that 
labeling  would  not  adequately  reduce 
any  imreasonable  risks  of  injury  to 
waterbirds. 

C.  Comprehensive  Ban,  No  Size  Limit 

This  option  would  prohibit  the 
manufacture,  processing,  and 
distribution  in  commerce  of  all  types 
and  sizes  of  lead-  and  zinc-containing 
fishing  sinkers.  This  would  guarantee 
the  futiure  elimination  of  all  sizes  and 
types  of  these  sinkers  in  the 
environment.  EPA  believes  this  option 
would  be  imduly  burdensome  and 
would  unnecessarily  place  restrictions 
on  the  t3q)es  of  sinkers  that  are  not 
readily  ingested  by  waterbirds,  and, 
therefore  do  not  pose  a  significant  risk 
to  those  spedes.  The  Agency  believes 
that  there  are  less  costly  options  which 
would  effectively  reduce  the  number  of 
sinkers  available  for  exposure  to 
waterbirds.  Therefore,  EPA  rejected  this 
option. 

D.  Geogfophic  Ban 

EPA  also  considered  a  geographic  ban 
to  restrict  the  sale  of  lead-  and  zinc- 
containing  fishing  sinkers  in  certain 
areas  such  as  those  with  freshwater 


habitats  (e.g.,  near  lakes,  ponds,  or 
rivers),  or  in  habitats  of  affected  species 
(see  Unit  IILE.3.  of  this  preamble).  The 
Agency  rejected  this  option  becatise 
these  areas  would  essentiallv  include 
the  entire  United  States,  and  would  be 
very  difficult  to  enforce.  In  addition, 
waterbirds  are  migratory  and  could 
easily  ingest  sinkers  in  areas  where  the 
sale  of  these  fishing  sinkers  was  not 
prohibited.  Anglers  are  also  mobile,  and 
could  buy  the  sinkers  in  one  location, 
and  use  them  in  another  area  where 
their  sale  is  prohibited,  thus  defeating 
the  purpose  of  the  prohibition.  For  these 
reasons,  EPA  rejected  this  option. 

E.  Ban  on  Sinkers  2  Inches  or  Less  in 
Size 

EPA  considered  prohibiting  the 
manufacture,  processing,  and 
distribution  in  commerce  of  lead-  and 
zinc-containing  fishing  sinkers  which 
were  2  inches  and  less  in  any 
dimension.  EPA  believes  2  inches  is  a 
diameter  to  which  larger  species,  such 
as  sandhill  cranes,  can  expand  their 
esophagus  to  swallow  food  or  other 
items.  However,  after  further 
consideration,  although  larger  birds  are 
physically  capable  of  swallowing 
sinkers  greater  than  1  inch,  EPA 
believes  that  most  waterbirds  would  not 
likely  ingest  sinkers  of  that  size. 
Moreover,  the  majority  of  sinkers  over  1 
inch  in  any  dimension  are  used  for 
fishing  in  the  ocean,  and  would  not  be 
readily  available  for  exposure  to 
waterbirds.  This  option  is  less  cost 
effective  than  the  proposed  option  in 
terms  of  removing  lead-  and  zinc- 
containing  fishing  sinkers  from  the 
market.  This  generally  occurs  because 
the  number  of  total  sinkers  between  1 
and  2  inches  is  small  compared  with  the 
cost  of  regulating  them.  For  these 
reasons,  EPA  rejected  regulating  sinkers 
over  1  inch  and  less  than  2  inches  in 
any  dimension. 

F,  Ban  on  Split  Shot  Sinkers  Only 

EPA  examined  placing  restrictions  on 
the  type  of  lead-  and  zinc-containing 
fishing  sinkers  which  could  be 
produced  or  sold.  Specifically,  EPA 
considered  limiting  split  shot  type 
sinkers  because  they  constitute  a 
significant  market  segment  of  the  tyi>es 
of  lead-  and  zinc-contciining  sinkers 
currently  produced.  However,  while 
prohibiting  the  manufacture,  processing 
and  distribution  in  commerce  of  these 
type  sinkers  would  capture  a  large 
portion  of  sinkers  available  for 
exposure,  EPA  believes  that  regardless 
of  shape,  sinkers  1  inch  or  less  in  any 
dimension  pose  the  same  risk  to 
waterbirds.  As  discussed  earlier  in  this 
preamble,  both  split  shot  and  non-split 
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shot  sinkers  have  been  found  in 
waterbirds  that  have  died  from  lead 
poisoning.  A  ban  solely  on  split  shot 
would  not  adequately  reduce  the 
number  of  sinkers  deposited  in  the 
environment. 

In  addition,  EPA  believes  that  the 
majority  of  the  home  manufacturers 
produce  non-split  shot  fishing  sinkers. 
An  option  to  only  restrict  split  shot  ‘ 
sinkers  would  not  reduce  any  human 
health  risks  associated  with  the  home 
manufacture  of  non-split  shot.  For  these 
reasons,  EPA  rejected  this  option. 

G.  Regulation  of  Lead  and  Zinc  Content 
•  in  Sinkers 

EPA  also  examined  regulating  lead 
and  zinc  content  by  weight,  or  by 
percentage  of  lead  and  zinc  present  in 
each  sinker.  A  specific  weight  or 
percentage  limit  would  not  eflfectively 
address  the  low  level  of  lead  or  zinc 
which  when  ingested  by  waterbirds 
could  result  in  a  lethal  dose  (parts  per 
milhon  range).  It  may  not  be  feasible  to 
measure  accurately  such  a  small  amount 
of  lead  or  zinc,  m^ing  it  troublesome 
for  industry  to  comply  with  the  option, 
and  difficult  for  the  govemmqpt  to 
enforce  adequately.  EPA  has  therefore 
rejected  this  option. 

H.  Economic  Incentive 

The  Agency  considered  placing  a  fee 
on  the  sale  of  lead-  and  zinc-containing 
fishing  sinkers.  While  this  option  would 
encourage  manufacturers,  the  cottage 
industry,  or  consumers  to  switch  to 
substitutes,  it  is  difficult  to  predict  the 
risk  reduction  that  would  result  from  a 
given  fee.  In  addition,  home 
manufacturers  would  not  be  subject  to 
a  fee  unless  they  sold  the  sinkers.  As 
such,  the  quantity  of  sinkers 
manufactured  at  home  would  not  be 
expected  to  decrease  as  a  direct  result  of 
the  fee  (in  fact  it  may  increase  as 
consumers  attempt  to  avoid  the  fee  on 
purchased  sinkers)  possibly 
undermining  the  intended  change 
expected  finm  the  fee.  For  these  reasons, 
EPA  rejected  this  option. 

VII.  Other  Federal  Statutes 

A.  Endangered  Species  Act 

The  Endangered  Species  Act  (16 
U.S.C  1531  to  1544)  was  enacted  to 
protect  and  preserve  plants  and  animals 
that  have  been  designated  by  the 
Secretary  of  the  Interior  as  endangered 
or  threatened.  The  Mississippi  sandhill 
crane  is  listed  as  an  endangered  species 
under  50  CFR  ^17. 11.  EPA  has  an 
obligation  to  conserve  the  Mississippi 
san^ll  crane,  and  to  consult  with  the 
Secretary  of  the  Interior  (through  the 
FWS)  to  insure  the  action  specified  in 


this  proposal  is  not  likely  to  jeopardize 
the  continued  existence  of  the  crane,  or 
other  endangered  species,  or  result  in 
the  destruction  or  adverse  modification 
of  their  habitats. 

While  this  proposal  is  intended  to 
protect  and  preserve  all  waterbirds,  the 
Agency  is  especially  concerned  about 
the  continued  existence  of  the 
endangered  Mississippi  sandhill  crane, 
and  potential  risk  posed  to  other 
endangered  and  threatened  species  by 
lead-  £md  zinc-containing  fishing 
sinkers.  Other  endangered  species  such 
as  the  whooping  crane,  Aleutian  Canada 
goose,  peregrine  falcon,  and  possibly  the 
bald  eagle  could  also  benefit  from  this 
rule  as  proposed.  A  prohibition  on  the 
manufacture  and  sale  of  lead-  and  zinc- 
containing  fishing  sinkers  would 
prevent  future  exposures  and  risks  to 
these  cranes  and  other  endangered  or 
threatened  species.  Although  there  has 
only  been  one  reported  death  of  a 
Mississippi  samdhill  crane'due  to  lead 
poisoning,  possibly  fiem  a  lead  fishing 
sinker,  the  Agency  is  concerned  about 
each  individual  of  an  endangered 
species,  and  its  importance  to  the 
continued  survival  of  the  species. 

EPA  has  conferred  with  the  FWS 
during  the  development  of  this 
proposed  rule,  to  receive  their  input 
regarding  the  scientific  aspects  of  this 
proposal,  and  to  ensure  that  there  is 
coordination  between  both  agencies. 

B.  Migratory  Bird  Treaty  Act 

In  considering  this  action  under 
TSCA,  EPA  is  also  mindful  of  other 
statutes  intended  to  protect  birds  such  . 
as  the  Migratory  Bird  Treaty  Act 
(MBTA)  (16  U.S.C.  703).  Under  the 
MBTA,  it  is  unlawful  to  “take” 
migratory  birds  whether  by  killing, 
possessing,  or  trading  except  as 
permitted  by  regulations.  Section  703  of 
the  MBTA  prohibits  “by  any  means  or 
in  any  manner,  to. .  .take,  capture,  kill, 
attempt  to  take,  capture,  or  kill. . . 
migratory  birds."  The  MBTA  applies  to 
ingestion  of  lead  by  birds  as  seen  by 
action  taken  by  the  FWS  to  ban  the  use 
of  lead  shot  to  himt  certain  waterfowl 
species.  Numerous  migratory  waterfowl 
have  died  from  lead  poisoning  due  to 
ingestion  of  spent  lead  ammunition. 
Species  such  as  sandhill  cranes,  and 
tnunpeter,  mute,  and  tundra  swans  are 
migratory  birds  which  would  be 
protected  imder  the  MBTA. 

EPA  believes  that  the  MBTA  is 
complimentary  to  the  TSCA  in 
potentially  reducing  risks  to  waterbirds. 
While  this  rule  as  proposed  would 
regulate  the  manufacture,  processing, 
and  distribution  in  commerce  of  fisUng 
sinkers  in  the  United  States,  the 
Department  of  Interior  has  the  authority 


to  regulate  the  manner  or  method  of 
fishing  on  lands  under  their  control. 

C.  Other  EPA  Activities 

EPA  has  been  active  In  protecting 
migratory  birds,  and  signed  a 
Memorandum  of  Agreement  along  with 
the  FWS,  U.S.  Forest  Service,  Bureau  of 
Land  Memagement,  National  Park 
Service,  Department  of  the  Navy,  and 
the  Agency  for  International 
Development  on  May  14, 1991, 
establishing  the  Neotropical  Migratory 
Bird  Conservation  Program  (“Partners  in 
Flight”).  This  program,  now  comprised 
of  many  other  Federal  and  State 
agencies,  non-governmental 
organizations,  and  academia  addresses 
noted  population  declines  of  migratory 
bird  species  which  nest  and  breed  in 
North  America  and  winter  in  Mexico, 
Central  and  South  America,  and  the 
Caribbean.  In  concert  with  other 
“Partners  in  Flight,”  EPA  plays  a  major 
role  in  maintaining  the  environmental 
quality  of  migratory  bird  habitats. 

VIII.  Coordination  with  Other  Federal 
Agencies 

Concmrent  with  petitioning  EPA 
under  section  21  of  TSCA,  on  October 
20, 1992,  the  EDF,  North  American 
Loon  Fund,  Trumpeter  Swan  Society, 
and  Federation  of  Fly  Fishers  also 
petitioned  the  Department  of  Interior 
(DOI)  to  utilize  its  authorities  under  the 
Migratory  Bird  Treaty  Act,  16  U.S.C. 
sections  703-712,  the  National  Wildlife 
Refuge  System  Administrator  Act,  16 
U.S.C.  sections  668dd  and  668ee,  and 
the  National  Park  Service  Act,  16  U.S.C. 
sections  1-3,  to  prohibit,  by  regulation, 
the  use  of  lead  weights  for  fishing  on 
any  National  Wildlife  Refuge  or 
National  Park  where  the  trumpeter  swan 
or  common  loon  breeds  or  stops  over 
during  migration.  On  June  4, 1993,  DOI 
published  a  Federal  Register  notice 
requesting  comment  on  the  petition  (58 
FR  31740).  Comments  were  due  by 
September  2, 1993.  It  is  EPA’s 
imdersUinding  that  DOI  is  still 
developing  its  response  to  the  petition. 

Under  section  9  of  TSCA,  EPA  is 
directed  to  consider  whether  the  risk  to 
be  addressed  by  regulatory  action  under 
TSCA  may  be  prevented  or  reduced  to 
a  sufficient  extent  by  action  taken  under 
a  Federal  law  not  administered  by  EPA. 
EPA  recognizes  that  in  the  area  of 
protection  of  wildlife,  and  specifically 
of  waterbirds  and  other  avian  species, 
there  are  some  areas  of  overlap  between 
the  statutory  authorities  administered 
by  EPA  and  DOI.  However,  some 
activities,  the  reflation  of  which  could 
protect  wildlife  (e.g.,  regulation  of  the 
manufacture,  processing,  and 
distribution  in  commerce  of  chemical 
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substances),  are  clearly  within  the 
purview  ofEPA. 

At  this  point,  EPA  has  preliminarily 
determined  that  the  potential 
unreasonable  risks  to  waterbirds  would 
not  be  sufficiently  prevented  or  reduced 
through  future  regulatory  initiatives  by 
DOI  so  as  to  make  regulatory  action 
under  TSCA  unnecessary.  As  discussed 
above,  EPA  has  worked  closely  in  the 
past  with  a  number  of  federal  agencies, 
including  DOI,  to  protect  mimtory 
birds.  EPA  has  also  conferred  with  the 
FWS  of  the  DOI  to  ensure  that  there  is 
coordination  between  the  two  agencies. 
EPA  will  continue  to  confer  with  and 
coordinate  its  activities  with  DOI  in  the 
course  of  this  rulemaking  to  ensiue  a 
unified  approach  that  adequately 
protects  human  health  and  the 
environment,  and  avoids  unnecessary  or 
duplicative  Federal  regulation. 

K.  Unreasonable  Risk 
A.  Standard 

To  promulgate  a  rule  under  TSCA 
section  6(a),  EPA  must  find  that  there  is 
a  “reasonable  basis  to  conclude”  that 
activities  involving  a  chemical 
substance  or  mixture  present  or  will 
present  “an  unreasonable  risk  of  injury 
to  health  or  the  environment.”  The 
finding  of  unreasonable  risk  is  a 
judgement  under  which  the  decision¬ 
maker  determines  that  the  risk  of  health 
or  environmental  injury  from  the 
chemical  substance  or  mixture 
outweighs  the  burden  to  society  of 
potential  regulations. ' 

It  is  important  to  note  that  section  6 
of  TSCA  does  not  require  a  factual 
certainty,  but  only  a  “reasonable  basis  to 
conclude”  that  a  risk  is  unreasonable. 
The  legislative  history  of  TSCA  makes  it 
quite  clear  that  EPA  may  take  regulatory 
action  to  prevent  harm  even  though 
there  are  uncertainties  as  to  the 
threshold  levels  of  risk.  Congress 
recognized  that  in  addition  to  basing  its 
decision  on  known  facts,  EPA  must,  of 
necessity,  often  base  its  action  on 
scientific  theories,  consideration  of 
projections  from  available  data, 
modelling  using  reasonable 
assumptions,  and  extrapolations  from 
limited  data.  (H.R.  Rep.  No.  1341,  94th 
Cong.,  2d  Sess.  32  (1976)) 

Although  TSCA  uses  unreasonable 
risk  as  its  basic  standard  for  deciding  on 
appropriate  action  regarding  the 
manufacture,  processing,  distribution  in 
commerce,  use,  or  disposal  of  a 
chemical  substance  or  mixture,  TSCA 
does  not  define  the  term  “unreasonable 
risk.”  The  only  guidance  in  the  statute 
is  provided  in  section  6(c),  which 
established  the  requirements  that  to 
make  an  unreasonable  risk 


determination  imder  section  6(a),  EPA 
must  consider  the  following:  (1)  The 
efiects  of  the  chemical  on  health  and  the 
magnitude  of  its  exposure  to  humans; 

(2)  the  effects  of  the  chemical  on  the 
environment  and  the  magnitude  of  its 
exposture  to  the  environment;  (3)  the 
benefits  of  the  chemical  for  various  uses 
and  the  availability  of  substitutes  for 
such  uses;  and  (4)  the  reasonably 
ascertainable  economic  consequences  of 
the  rule,  after  consideration  of  the  effect 
on  the  national  economy,  small 
business,  technological  innovation,  the 
environment,  and  public  health. 

Section  6(c)  ofiers  no  further  guidance 
to  dedsionm^ers.  In  particular,  it  does 
not  discuss  how  each  of  these  factors  are 
to  be  weighed  in  relationship  to  each 
other.  Consequently,  guidance  on 
implementation  of  the  unreasonable  risk 
standard  in  regulatory  decisionmaking 
requires  consideration  of  the  legislative 
history.  The  House  Report  on  TSCA 
(H.R.  Rep.  No.  1341, 94th  Cong.,  2d 
Sess.  13-15  (1976))  provides  the  most 
useful  pertinent  explanation.  The  House 
Report  describes  the  finding  of 
unreasonable  risk  as  involving  a 
balancing  of  the  probability  that  harm 
will  occur,  and  the  magnitude  and 
severity  of  that  harm,  against  the 
adverse  effects  (social  and  economic)  on 
society  of  the  proposed  Agency  action  to 
reduce  the  harm.  In  other  words, 
unreasonable  risk  involves  a  weighing 
of  the  risks  to  be  reduced  by  Agency 
action  and  the  consequences  of  the 
action. 

B.  Finding 

Utilizing  this  analysis,  EPA  has 
evaluated  the  following  elements  to 
make  its  preliminary  “unreasonable 
risk”  finding:  (1)  Evidence  of  the 
toxicity  of  lead  and  zinc,  (2)  effects  of 
lead  fishing  sinkers  on  waterbirds,  (3) 
species  exposed  and  adversely  affected 
by  lead-containing  and  potentially 
affected  by  zinc-containing  fishing 
sinkers,  (4)  potential  magnitude  of 
exposure  to  lead-  and  zinc-containing 
fishing  sinkers,  (5)  substitutes  for  lead- 
and  zinc-containing  fishing  sinkers,  and 
(6)  economic  impacts  of  imposing  the 
proposed  rule.  Each  individual  element 
is  discussed  in  detail  in  Units  HI.  and 
V.  of  this  preamble. 

EPA  has  weighed  the  risks  of  injury 
to  waterbirds  from  continued  use  of 
smaller  lead-  and  zinc-containing 
fishing  sinkers  against  the  costs  of 
eliminating  the  manufacture, 
processing,  and  distribution  in 
commerce  of  such  sinkers.  The  Agency 
believes  that  the  benefits  of  eliminating 
the  effects  to  waterbirds  of  ingesting 
these  fishing  sinkers  outweigh  the  costs 


to  society  of  the  rule  as  proposed  based 
on  the  following: 

1.  The  toxicity  associated  with  lead 
exposure  is  well  documented.  A  review 
of  extensive  research  on  the  toxicity  of 
lead  to  waterbirds  leads  to  the 
conclusion  that  ingestion  of  lead  fishing 
sinkers  poses  a  significant  hazard  to 
waterbiMs.  Specifically,  common  loons, 
trumpeter  swans,  mute  swans,  sandhill 
cranes,  and  timdra  swans  have  been 
demonstrated  to  ingest  lethal  amounts 
of  lead,  either  intentionally,  accidently, 
or  incidentally,  while  feechng  in  aquatic 
habitats  containing  discarded  lead 
sinkers.  Research  has  shown  that  one  • 
small  lead  fishing  sinker  is  enough  to 
cause  mortality  in  these  and  other 
waterbirds.  In  addition,  based  on  the 
toxicity  of  lead  and  zinc,  other  lead- 
containing  or  zinc-containing  fishing 
sinkers  such  as  brass  would  also  pose  a 
risk  to  waterbirds. 

2.  Lead  and  zinc  are  persistent  in  the 
environment.  As  more  lead-  and  zinc- 
containing  sinkers  are  produced  and 
sold,  more  may  enter  ecosystems  where 
they  can  become  available  to  waterbirds. 

3.  The  rule  as  proposed  would  create 
benefits  by  preventing  potential 
waterbird  deaths.  It  is  estimated  that  the 
proposed  ban  would  prevent  over  450 
million  lead-  and  zinc-containing 
fishing  sinkers  that  have  any  dimension 
1  inch  or  less  from  being  produced  each 
year,  and  potentially  from  entering  the 
environment. 

4.  Waterbirds  have  many  benefits  to 
society  for  reasons  such  as  bird 
watching,  photography,  biodiversity, 
part  of  and  essential  to  the  health  of  the 
ecosystem,  potential  future  genetic  or 
medical  value,  contributing  to  the 
aesthetic  environment  for  hikers, 
campers  and  anglers,  and  game  for 
hunting.  It  is  clear  that  significant 
public  and  private  expenditures  are 
made  to  protect  and  enjoy  these  birds. 

5.  Although  the  magnitude  of  the 
effect  lead  fishing  sinkers  have  on 
waterbird  populations  is  imcertain,  it  is 
reasonable  to  conclude  that  as  more  lead 
fishing  sinkers  are  discarded  or  lost  in 
the  environment  and  are  available  for 
ingestion,  further  deaths  will  occur.  In 
the  case  of  endangered  species 
particularly,  each  individual  is  valuable 
and  vital  to  the  continuation  of  the 
species. 

6.  Scientific  evidence  has 
demonstrated  that  zinc  is  also  very  toxic 
to  waterbirds  (exposure  to  mallards  has 
resulted  in  their  death),  aquatic 
organisms,  and  mammals.  Based  on 
EPA’s  comparative  toxicity  analysis, 
ingestion  of  zinc-containing  fishing 
sixers  could  also  cause  death  in 
waterbirds. 
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7.  Substitutes  for  lead-  and  zinc- 
containing  fishing  sinkers  are  available 
which  perform  as  well  as  lead  and  zinc, 
albeit  at  a  higher  cost.  These  sinkers  can 
be  manufactured  using  existing 
technolomes. 

8.  EPAe  analysis  indicates  that  the 
costs  of  this  proposed  rulemaking  will 
not  result  in  serious  economic 
consequences  for  small  businesses  or 
the  national  economy,  and  would  result 
in  minimal  economic  consequences  for 
anglers.  The  annual  cost  of  the  rule  as 
proposed  to  the  average  angler  is  less 
than  $4.00. 

9.  A  vast  number  of  lead  fishing 
sinkers  are  made  by  persons  at  home. 
Exposure  to  lead  may  cause  severe 
adverse  health  effects  such  as  brain 
damage  in  children,  miscarriages,  and 
hypertension.  The  rule  as  proposed  may 
assist  in  preventing  exposures  which 
may  result  from  the  lead  vapors  or 
fumes  created  when  making  sinkers, 
and  potential  risks  to  human  health. 

After  examination  of  these  factors, 

EPA  has  preliminarily  concluded  that 
the  continued  manufacture,  processing, 
and  distribution  in  commerce  of  fishing 
sinkers  that  contain  any  lead  or  zinc, 
and  that  have  any  dimension  1  inch  or 
less,  presents  or  will  present  an 
unreasonable  risk  of  injury  to 
waterbirds. 

X.  Issues  for  Comment 

While  EPA  solicits  comment  on  all 
aspects  of  this  proposal,  the  Agency 
specifically  requests  comments  on  the 
following  issues:  (1)  The  size  of  fishing 
sinkers  prohibited  fiom  being 
manufactured,  processed,  and 
distributed  in  commerce;  (2)  whether 
the  prohibitions  will  create  difficulties 
for  manufacturers  of  other  types  of 
fishing  sinkers  containing  small 
amounts  or  impurities  of  lead  and  zinc; 
(3)  the  level  at  which  lead  or  zinc 
impurities  are  present  in  other  type  of 
metals  used  for  fishing  sinkers;  (4) 
additional  avian  or  aquatic  toxicity 
information  for  antimony,  brass,  tin, 
copper,  bismuth,  tungsten,  terpene 
resin,  polypropylene,  and  iron;  (5) 
whether  other  types  of  sinkers  should  be 
included  under  the  proposed  ban;  (6) 
whether  the  manufacture  and  sale  of 
lead  jigs  should  be  prohibited  or 
limited,  and  if  so,  how  could  the 
Agency  distinguish  jigs  ft-om  other  types 
of  lures:  (7)  whether  lead  jigs  are  a  likely 
or  suitable  substitute  for  lead  fishing 
sinkers;  (8)  whether  other  suitable  less 
toxic  substitutes  are  available;  (9)  the 
effective  date,  or  timing  of  the 
manufacture,  processing,  and 
distribution  b^  on  lead-  and  zinc- 
containing  fishing  sinkers;  (10)  any 
further  information  which  indicates  that 


either  lead-  and  zinc-containing  fishing 
sinkers,  jigs,  lures,  or  other  uses  of  lead 
in  fishing  equipment  may  be  toxic  to 
waterbirds,  or  other  wildlife;  (11) 
studies  or  any  other  information 
regarding  the  valuation  or  benefits  of 
waterbirds,  other  birds,  or  endangered 
species  (particular  avian),  or  methods  to 
estimate  those  benefits;  (12)  comments 
on  the  estimates  of  the  cost  associated 
•with  the  proposed  rule;  (13)  whether  the 
proposal  would  inadvertently  lead  to 
greater  human  exposure  due  to 
increased  illegal  home  production  of 
lead  fishing  sinkers;  (14)  potential 
impacts  of  the  proposed  rule  on  small 
manufactuers  and  the  cottage  industry; 

(15)  EPA’s  definition  of  fishing  sinker; 

(16)  information,  studies,  or  comments 
on  whether  consumers’  response  to 
labels  that  do  not  warn  of  immediate 
and  significant  personal  risk  is  likely  to 
be  sm^l  or  uncertain  compared  to  the 
response  to  labels  that  warn  of  personal 
risk;  (17)  whether  warning  labels  on 
lead-  or  zinc-containing  fishing  sinkers 
are  likely  to  reduce  purtdiases  of  such 
sinkers  by  0  to  10  percent;  and  (18) 
whether  it  is  desirable  or  feasible  to 
pursue  any  of  the  rejected  options 
versus  the  one  EPA  has  proposed. 

XI.  Exports 

Section  12(b)  of  TSCA  requires  that 
any  person  who  exports  or  intends  to 
export  a  chemical  substance  or  mixture 
for  which  a  rule  has  been  proposed  or 
promulgated  under  section  6  of  TSCA 
must  notify  EPA  of  such  exportation  or 
intent  to  export.  In  this  proposed  rule, 
EPA  is  addressing  lead-  and  zinc- 
containing  fishing  sinkers.  Since  such 
sinkers  may  consist  of  lead  and  zinc  in 
combination  with  any  other  material, 
EPA  has  concluded  that  it  is  proposing 
to  regulate  “mixtures”  in  the  rule  for 
purposes  of  applying  section  12(b) 
export  notification  requirements.  Thus, 
as  a  result  of  this  proposed  rule,  any 
person  who  exports  or  who  intends  to 
export  any  lead-  or  zinc-containing 
fishing  sinker  described  in  this 
proposed  rule,  to  a  foreign  country, 
would  be  required  imder  section  12(b) 
of  TSCA  to  notify  EPA  of  such 
exportation  or  intent  to  export.  The 
export  notification  requirements  are 
described  in  40  CFR  part  707. 

EPA  anticipates  that  the  burden  of  the 
export  notification  requirements  will  be 
minimal.  Exporters  are  required  only  to 
provide  notification  the  first  time  they 
export  or  intend  to  export  to  each 
country  in  a  calendar  year.  The 
notification  requirements  are  set  forth  in 
40  CFR  part  707  emd  consist  of  the 
company’s  name  and  address,  chemical 
name,.  TSCA  section  that  triggered  the 
notification  (in  this  case  section  6), 


countries  that  are  the  receivers,  and  the 
export  date  or  intended  export  date.  As 
described  in  Unit  V.  of  this  preamble, 
there  is  very  little  expwt  of  sinkers. 

XII.  Recordkeeping 

As  discussed  in  Unit  XI.  of  this 
preamble,  TSCA  section  12(a) 
authorizes  EPA  to  impose  recordkeeping 
requirements  imder  TSCA  section  8  on 
a  chemical  substance,  mixture,  or  article 
containing  a  chemical  substance  or 
mixture  even  when  it  is  manufactured, 
processed,  or  distributed  in  commerce 
and  properly  marked  or  labeled  as  being 
intended  solely  for  export.  Section  12(b) 
of  TSCA  permits  EPA  to  require  export 
notification  for  any  substance  or 
mixture  regulated  or  proposed  to  be 
regulated  under  TSCA  section  6. 

EPA  has  the  authority  under  section 
8(a)  of  TSCA  to  require  persons  to 
engage  in  recordkeeping  and  reporting 
activities.  Section  8(a)(1)  of  TSCA  gives 
EPA  authority  to  require  persons  who 
manufacture  or  process  chemical 
substances  and  mixtures  to  maintain 
records  for  manufacturing  purposes, 
including  records  necessary  for  effective 
enforcement  of  TSCA  requirements. 
Small  manufacturers  and  processors  are 
generally  exempt  from  recordkeeping 
under  section  8(a).  However,  section 
8(a)(3)(A)(ii)(I)  provides  that,  when,  as 
here,  the  chemical  substance  or  mixture 
involved  is  subject  of  a  rule  proposed  or 
promulgated  under  TSCA  section  6, 
small  manufacturers  and  processors  also 
can  be  required  to  report  and  keep 
records. 

Pursuant  to  these  authorities  and  to 
ensure  compliance  with  this  proposed 
rule  and  TSCA  section  12(b)  export 
notification  requirements,  as  applicable, 
and  to  assist  in  enforcement  efforts, 
each  person  who  manufactiures  or 
processes  fishing  sinkers  that  would  be 
subject  to  the  rule,  after  the  effective 
date  of  the  final  rule,  would  be  required 
to  maintain  manufacturing  and 
shipment/distribution  records  for  a 
period  of  3  years  from  the  date  of 
manufacture  or  shipment,  such  as;  (1) 
The  product  or  brand  name;  (2)  quantity 
and  date  of  sinkers  manufactured, 
processed,  or  shipped;  (3)  name, 
address,  and  telephone  number  of  the 
person  who  shipped,  and  who  received 
the  sinker  shipment;  and  (4)  inventory 
records  of  sinkers  manufactured  or 
produced. 

EPA  believes  that  the  recordkeeping 
requirements  will  be  necessary  for 
effective  enforcement  of  the  rule.  This 
would  enable  EPA  to  ensure  compliance 
with  the  rule  and  conduct  inspections 
effectively.  Examination  of  records 
would  enable  EPA  to  track  distribution 
patterns  and  would  aid  in  identifying 
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sites  where  a  potential  violation  of  the 
final  rule  may  exist. 

Xm.  Enforcement 

Section  15  of  TSCA  makes  it  unlawful 
to  fail  or  refuse  to  comply  with  any 
provision  of  a  rule  promulgated  under 
section  6  of  TSCA.  In  addition,  section 
15  of  TSCA  makes  it  unlawful  for  any 
person  to:  (1)  Use  for  commercial 
purposes  a  chemical  substance  which 
such  person  knew  or  had  reason  to 
know  was  distributed  in  commerce  in 
violation  of  a  rule  imder  section  6;  (2) 
fail  or  refuse  to  establish  and  maintain 
records,  submit  reports  or  notices,  or 
permit  access  to  or  copying  of  records, 
as  required  by  TSCA;  or  (3)  fail  or  refuse 
to  permit  entry  or  inspection  as  required 
by  section  11  of  TSCA. 

Violators  may  be  subject  to  both  civil 
and  criminal  liability.  Under  the  penalty 
provision  of  section  16  of  TSCA,  any 
person  who  violates  section  15  could  be 
subject  to  a  civil  penalty  of  up  to 
$25,000  per  day  for  each  violation.  Each 
day  of  operation  in  violation  of  the  rule 
would  constitute  a  separate  violation. 
Knowing  or  willful  violations  of  the  rule 
could  lead  to  the  imposition  of  criminal 
penalties  of  up  to  $25,000  for  each  day 
of  violation  or  imprisonment  for  up  to 
1  year,  or  both.  In  addition,  other 
remedies  are  available  to  EPA  under 
sections  7  and  17  of  TSCA,  such  as 
seeking  an  injimction  to  restrain 
violators  of  the  rule  and  seizing  any 
chemical  substance  or  mixture 
manufactured  or  imported  in  violation 
of  the  rule. 

Individuals,  as  well  as  corporations, 
could  be  subject  to  enforcement  actions. 
Sections  15  and  16  of  TSCA  apply  to 
“any  person”  who  violates  various 
provisions  of  TSCA.  EPA  may,  at  its 
discretion,  proceed  against  individuals 
as  well  as  companies.  In  particular,  EPA 
may  proceed  against  individuals  who 
report  false  or  misleading  information  or 
cause  it  to  be  reported. 

XrV.  Business  Confidentiality 

A  person  may  assert  a  claim  of 
business  confidentiality  for  any  public 
comments  submitted  to  EPA  in 
connection  with  the  proposed  rule.  Any 
person  who  submits  a  public  comment 
that  contains  information  claimed  as 
confidential,  must  also  submit  a 
nonconfidential  version.  Any  claim  of 
confidentiality  must  accompany  the 
information  when  it  is  submitted  to 
EPA.  Persons  may  claim  information 
confidential  by  circling,  bracketing,  or 
underlining  it,  and  marking  it  with 
"CONFIDENTIAL”  or  some  other 
appropriate  designation.  EPA  will 
disclose  information  subject  to  a  claim 
of  business  confidentiality  only  to  the 


extent  permitted  by  section  14  of  TSCA 
and  40  CFR  part  2,  subpart  B.  If  a  person 
does  not  assert  a  claim  of  confidentiality 
for  information  in  public  comments  at 
the  time  it  is  submitted  to  EPA,  the 
Agency  will  put  the  comments  in  the 
public  docket  without  further  notice  to 
that  person. 

XV.  Hearing  Procedures 

If  persons  request  time  for  oral 
comment,  EPA  will  hold  informal 
hearings  in  Washington,  DC.  Any 
informal  hearing  will  be  conducted  in 
accordance  with  EPA’s  “Procedures  for 
Conducting  Rulemaking  under  Section  6 
of  the  Toxic  Substances  Control  Act” 

(40  CFR  part  750).  Persons  or 
organizations  desiring  to  participate  in 
the  informal  hearing  must  file  a  written 
request  to  participate.  The  written 
request  to  participate  must  be  sent  to  the 
Environmental  Assistance  Division  at 
the  address  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  [insert 
date  60  days  after  date  of  publication  in 
the  Federal  Register].  The  written 
request  to  participate  must  include:  (1) 

A  brief  statement  of  the  interest  of  the 
person  or  organization  in  the 
proceeding;  (2)  a  brief  outline  of  the 
points  to  be  addressed;  (3)  an  estimate 
of  the  time  required;  and  (4)  if  the 
request  comes  from  an  organization,  a 
non-binding  list  of  the  persons  to  take 
part  in  the  presentation.  Organizations 
are  requested  to  bring  with  them,  to  the 
extent  possible,  employees  with 
individual  expertise  in  and 
responsibility  for  each  of  the  areas  to  be 
addressed.  Chganizations  which  do  not 
file  main  comments  in  the  rulemaking 
will  not  be  allowed  to  participate  at  the 
hearing,  imless  the  Record  and  Hearing 
Clerk  grants  a  waiver  of  this 
requirement  in  writing. 

XVI.  Rulemaking  Record 

In  accordance  with  the  requirements 
of  section  19(a)(3)  of  TSCA,  EPA  has 
established  a  record  for  this  rulemaking 
(docket  number  OPPTS-62134].  This 
record  includes  information  considered 
by  the  Agency  in  developing  the 
proposed  rule,  and  will  include 
comments  on  the  proposed  rule.  A 
public  version  of  Ae  record  which  does 
not  include  information  claimed  as 
confidential  business  information  is 
available  to  the  public  in  the 
Nonconfidential  Information  Center 
(NCIC).  The  NCIC  is  located  in  Rm.  E- 
G102,  401  M  St.,  SW.,  Washington,  DC 
20460,  and  is  open  from  noon  to  4  p.m., 
Monday  through  Friday  except  legal 
holidays. 


XVII.  Support  Documents 

1.  Smrchek,  Jerry,  U.S.  EPA 
Enviroiunental  Effects  Branch,  Office  of 
Pollution  Prevention  and  Toxics. 
Ecological  Hazard  and  Exposiire 
Assessment  of  Lead  Fishing  Weights  to 
Birds,  With  A  Discussion  of  Possible 
Substitutes,  and  Their  Effects  on  Birds 
and  Aquatic  Organisms.  February  3, 

1994. 

2.  ICF  Incorporated.  Economic 
Analysis  of  Options  for  Regulating  Lead 
and  Other  Toxic  Fishing  Sinkers. 
Prepared  for  the  Office  of  Pollution 
Prevention  and  Toxics,  Economics, 
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Regulatory  Impacts  Branch.  February  6, 
1994. 
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XIX.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12666 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  “significant”  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(f),  the  order  defines  a 
“significant  regulatory  action”  as  an 
action  that  is  likely  to  result  in  a  mle: 

(1)  Having  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities  (also 
referred  to  as  “economically 
significant”);  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

This  proposed  rule  was  submitted  to 
OMB  for  review,  and  any  comments  or 
changes  made  in  response  to  OMB 
suggestions  or  recommendations  have 
been  dociunented  in  the  public  record. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  EPA  is  required  to  make  a 
statement  concerning  the  economic 
impact  of  this  proposed  rule  on  small 
businesses.  This  proposed  rule,  if 
promulgated,  will  have  a  significant 
economic  impact  on  a  number  of  small 
entities.  A  substantial  number  of  small 
business  entities  will  be  affected  by  the 
proposed  action  such  as  the  cottage 
industry. 

The  analysis  indicates  that  the 
manufacturers  of  lead,  zinc,  and  brass 
sinkers  all  fall  under  the  Small  Business 
Administration’s  definition  of  a  small 
business.  However,  the  analysis 
identified  three  distinct  sub^oups  of 
these  manufacturers,  “large” 
manufacturers  with  significant  capital, 
“small”  manufactures  which  are  often 
one  or  two  person  operations,  and  home 
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manufacturers.  The  impacts  on  these 
segments  were  examined  separately. 

Large  manufacturers  are  able  to 
respond  to  the  regulatory  requirements 
and  switch  to  alternative  processes  and/ 
or  materials  and  remain  viable.  While 
home  manufacturers  are  unable  to  easily 
switch  to  alternatives,  they  would  not 
be  adversely  impacted  because  retail 
sale  of  sinkers  is  not  considered  to  be 
a  primary  source  of  income  for  these 
individuals.  While  small  manufacturers 
may  be  adversely  impacted,  regulatory 
alternatives  which  may  reduce  the 
burden  to  these  manufacturers  could 
create  unfair  market  advantages  for 
them  and  their  actions  could  continue 
to  pose  an  unreasonable  risk  to  the 
environment.  An  exemption  for  certain 
non-split  shot  sinkers  would  serve  to 
reduce  the  burden  on  only  some  of  the 
disproportionately  impacted  small 
businesses  but  not  others.  To  conclude, 
it  is  difficult  to  devise  a  regulatory 
alternative  which  reduces  the  burden  to 
this  segment  of  the  industry  without 
compromising  the  intent  of  the 
regulation. 

The  selected  regulatory  option  would 
impose  recordkeeping  requirements  on 
industry;  however,  the  overall  impact  of 
these  requirements  is  expected  to  be 
minimal.  The  estimated  maximum  cost 
to  industry  is  $16,450  annually,  or 
approximately  .2  percent  of  the  annual 
cost  of  the  regulation  overall. 

C.  Paperw'ork  Reduction  Act 

Pursuant  to  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501,  et  seq.),  the 
information  collection  requirements  in 
this  proposed  rule  have  been  submitted 
to  the  OMB  for  approval.  An 
Information  Collection  Request  (ICR) 
has  been  prepared  by  EPA  (identified  as 
ICR  Number  1671.01),  and  a  copy  may 
be  obtained  from  Sandy  Farmer  (2136), 
Information  Policy  Branch,  EPA,  401  M 
St.,  SW.,  Washington,  DC  20460,  or  by 
calling  (202)  260-2740. 

This  collection  of  information  has  an 
estimated  annual  recordkeeping  burden 
of  54  hours  per  respondent.  This 
estimate  includes  time  for  gathering  and 
maintaining  information  needed. 

EPA  believes  that  the  proposed  rule 
provisions  regarding  maintenance  of 
information  poses  a  minimal  burden. 
Manufacturers  and  processors  of  lead- 
and  zinc-containing  fishing  sinkers  for 
export  would  be  required  to  keep 
records  which  establish  the  sale  and/or 
transfer  of  fishing  sinkers  that  would  be 
banned  for  domestic  consumption 
under  this  proposal.  The  type  of 
information  required  should  already  be 
maintained  as  normal  business  records, 
and  readily  available.  Therefore  the 
information  collection  provision  of  this 


proposed  rule  would  not  impose  a 
significant  burden  on  the  regulated 
entities. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief,  Information  Policy  Branch  (2136), 
EPA,  401  M  St.,  SW.,  Washington,  DC 
20460,  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  OMB, 
Washington,  DC  20503,  meirked 
"Attention:  Desk  Officer  for  EPA.”  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

List  of  Subjects  in  40  CFR  Part  743 

Environmental  protection.  Hazardous 
substances.  Lead,  Recordkeeping  and 
notification  requirements. 

Dated:  February  28, 1994. 

Carol  M.  Browner, 

Administrator. 

Therefore,  it  is  proposed  that  40  CFR 
part  745  be  amended  to  read  as  follows; 

1.  The  authority  citation  for  part  745 
would  be  revised  to  read  as  follows; 

Authority:  15  U.S.C.  2605,  2607,  and  2681- 
2692. 

2.  Subparts  F-Q  are  reserved  and 
subpart  R  is  added  consisting  of 

§  745.475  to  read  as  follows; 


Subpart  R — Requirements  for  Specific 
Products  Containing  Lead 

§  745.475  Lead-  and  zinc-containing 
products. 

(a)  Scope,  purpose,  and  applicability. 

(1)  Scope.  This  subpart  contains 
restrictions  on  the  manufacture 
(including  import),  processing,  and 
distribution  in  commerce  of  certain 
types  of  lead-  and  zinc-containing 
fishing  sinkers.  This  subpart  imposes 
requirements  on  persons  who 
manufacture,  process,  or  distribute 
fishing  sinkers  in  commerce  for  use  in 
the  United  States  that  contain  any  lead 
or  zinc  in  combination  with  any  other 
chemical  substance,  and  are  less  than  or 
equal  to  1  inch  in  any  dimension. 

(2)  Purpose.  The  purpose  of  this 
subpart  is  to  protect  waterbirds  from 
unreasonable  risk  from  ingestion  of 
lead-  and  zinc-containing  fishing 
sinkers. 

(3)  Applicability.  This  subpart  applies 
to  any  person  engaged  in  the 
manufacture,  processing,  or  distribution 
in  commerce  of  lead-  and  zinc- 
containing  fishing  sinkers,  as  defined  in 
this  subpart.  Any  person  who 
manufactures  or  processes  any  such 


lead-  or  zinc-containing  fishing  sinker 
for  export  or  intends  to  export  any  such 
fishing  sinker  to  a  foreign  country  will 
be  subject  to  the  export  notification 
requirements  of  section  12(b)  of  TSCA. 
The  notification  requirements  are  set 
forth  in  40  CFR  part  707. 

(b)  Definitions.  In  addition  to  the 
terms  defined  in  section  3  of  TSCA,  the 
following  definition  also  applies  for  the 
purposes  of  this  subpart: 

(1)  Fishing  sinker  means  a  weight 
which  can  be  attached  to  a  fishing  line, 
not  permanently  affixed  to  a  hook.  This 
includes,  but  is  not  limited  to  split  shot, 
worm  weights,  egg  sinkers,  bass  casting, 
pyramid  sinkers,  rubber  core  sinkers, 
pinch  grip  sinkers,  and  slip  shot  sinkers. 

(2)  [Reserved] 

(c)  Manufacturing  and  processing 
limitations.  Effective  [insert  date  1  year 
after  promulgation  of  the  final  rule],  all 
persons  are  prohibited  from 
manufacturing  or  processing  any  fishing 
sinker  for  use  in  the  United  States 
which  contains  any  lead  or  zinc,  and  is 
less  than  or  equal  to  1  inch  in  any 
dimension. 

(d)  Distribution  in  commerce 
limitations.  Effective  [insert  date  2  years 
after  promulgation  of  the  final  rule),  all 
persons  are  prohibited  from  distributing 
in  commerce  any  fishing  sinker  for  use 
in  the  United  States  which  contains  any 
lead  or  zinc,  and  is  less  than  or  equal 

to  1  inch  in  any  dimension. 

(e)  Recordkeeping.  (1)  Each  person 
who  manufactures  or  processes  lead- 
and  zinc-containing  fishing  sinkers  less 
than  or  equal  to  1  inch  in  any 
dimension  for  export  shall  maintain  the 
following  records:  (i)  Product  name  and/ 
or  brand  name  of  such  fishing  sinkers 
manufactured  or  processed;  (ii)  location 
of  where  such  fishing  sinkers  were 
manufactured  or  processed;  (iii) 
quantity  and  date  of  such  fishing  sinkers 
manufactured  or  processed;  (iv)  product 
name  and/or  brand  name  of  such  fishing 
sinkers  distributed  (shipped);  (v) 
quantities  of  such  fishing  sinkers 
shipped  or  delivered  for  shipment;  (vi) 
date  such  fishing  sinkers  shipped  or 
delivered  for  shipment;  (vii)  name, 
address,  and  telephone  number  of 
consignee;  (viii)  name,  address,  and 
telephone  number  of  originating 
shipment  carrier;  and  (ix)  inventory 
records  of  the  product  and/or  brand 
names,  and  quantity  of  such  fishing 
sinkers  manufactured  or  processed 
(these  records  may  be  disposed  of  when 
a  more  current  inventory  record  is 
prepared  by  the  manufacturer  or 
processor).  This  information  must  be 
retained  for  a  period  of  3  years  from  the 
date  of  manufacture,  processing  or 
distribution  in  commerce.  Shipping  and 
receiving  documents  such  as  invoices. 


Subparts  F-Q — [Reserved] 
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freight  bills,  and  receiving  tickets  which 
provide  the  required  information  will  be 
considered  satisfactory  for  purposes  of 
this  section. 

(2)  [Reserved] 

(0  Enforcement.  (1)  Failure  or  refusal 
to  comply  with  any  provision  of  this 
section  is  a  violation  of  section  15  of 
TSCA  (15  U.S.C.  2614). 


(2)  Failure  or  refusal  to  permit  entry 
or  inspection  as  required  by  section  11 
of  TSCA  (15  U.S.C.  2610)  is  a  violation 
of  section  15  of  TSCA  (15  U.S.C.  2614). 

(3)  Violators  are  subject  to  the  civil 
and  criminal  penalties  specified  in 
section  16  of  TSCA  (15  U.S.C.  2615),  or 
specific  enforcement  and  seizure  as 


specified  in  section  17  of  TSCA  (15 
U.S.C  2616). 

(g)  Inspections.  EPA  will  conduct 
inspections  vmder  section  11  of  TSCA 
(15  U.S.C.  2610)  to  ensiue  compliance 
with  this  section. 

(FR  Doc.  94-5298  Filed  3-8-94;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

RIN  0905-ZA18 

NIH  Guidelines  on  the  Inclusion  of 
Women  and  Minorities  as  Subjects  in 
Clinical  Research 

AGENCY:  National  Institutes  of  Health, 
PHS,  DHHS. 

ACTION:  Notice. 

SUMMARY:  The  National  Institutes  of 
Health  (NIH)  is  establishing  guidelines 
on  the  inclusion  of  women  and 
minorities  and  their  subpopulations  in 
research  involving  human  subjects, 
including  cUnical  trials,  supported  by 
the  NIH,  as  required  in  the  NIH 
Revitalization  Act  of  1993. 

EFFECTIVE  DATE:  March  9, 1994. 
ADDRESSES:  Although  these  guidelines 
6ire  effective  on  the  date  of  pubUcation, 
written  comments  can  be  sent  to  either 
the  Office  of  Research  on  Women’s 
Health,  National  Institutes  of  Health. 
Building  1,  room  203,  Bethesda,  MD 
20892,  or  to  the  Office  of  Research  on 
Minority  Health,  National  Institutes  of 
Health,  Building  1,  room  255,  Bethesda, 
MD  20892.  During  the  first  year  of 
implementation,  NIH  will  receive  the 
comments  and  experience  with  the 
guidelines  in  order  to  determine 
whether  modifications  to  the  guidelines 
are  warranted. 

FOR  FURTHER  INFORMATION  CONTACT: 
Programmatic  inquiries  should  be 
directed  to  senior  extramural  staff  of  the 
relevant  NIH  Institute  or  Center  named 
at  the  end  of  this  notice. 

SUPPLEMENTARY  INFORMATION:  NIH 
Guidelines  on  the  Inclusion  of  Women 
and  Minorities  as  Subjects  in  Clinical 
Research. 

I.  Introduction 

This  document  sets  forth  guidelines 
cn  the  inclusion  of  women  and 
members  of  minority  groups  and  their 
subpopulations  in  clinical  research, 
including  clinical  trials,  supported  by 
the  National  Institutes  of  Health  (NIH). 
For  the  purposes  of  this  document, 
clinical  research  is  defined  as  NIH- 
supported  biomedical  and  behavioral 
research  involving  human  subjects. 
These  guidelines,  implemented  in 
accordance  with  section  492B  of  the 
Public  Health  Service  Act,  added  by  the 
NIH  Revitalization  Act  of  1993,  Public 
Law.  (Pub.L.)  103—43,  supersede  and 
strengthen  the  previous  policies,  NIH/ 
ADAMHA  Policy  Concerning  the 
Inclusion  of  Women  in  Study 
Populations,  and  ADAMHA/NIH  Policy 


Concerning  the  Inclusion  of  Minorities 
in  Study  Populations,  published  in  the 
NIH  GUIDE  FOR  GRANTS  AND 
CONTRACTS,  1990. 

The  1993  guidelines  continue  the 
1990  guidelines  with  three  major 
additions.  The  new  policy  requires  that, 
in  addition  to  the  continuing  inclusion 
of  women  and  members  of  minority 
groups  in  all  NIH-supported  biomedical 
and  behavioral  research  involving 
human  subjects,  the  NIH  must: 

•  Ensure  that  women  and  members  of 
minorities  and  their  subpopulations  are 
included  in  all  human  subject  research. 

•  For  Phase  III  clinical  trials,  ensure 
that  women  and  minorities  and  their 
subpopulations  must  be  included  such 
that  valid  analyses  of  differences  in 
intervention  effect  can  be  accomplished; 

•  Not  allow  cost  as  an  acceptable 
reason  for  excluding  these  groups;  and, 

•  Initiate  programs  and  support  for 
outreach  efforts  to  recruit  these  groups 
into  clinical  studies. 

Since  a  primary  aim  of  research  is  to 
provide  scientific  evidence  leading  to  a 
change  in  health  policy  or  a  standard  of 
care,  it  is  imperative  to  determine 
whether  the  intervention  or  therapy 
being  studied  affects  women  or  men  or 
members  of  minority  groups  and  their 
subpopulations  differently.  To  this  end, 
the  guidelines  published  here  are 
intended  to  ensure  that  all  future  NIH- 
supported  biomedical  and  behavioral 
research  involving  human  subjects  will 
be  carried  out  in  a  manner  sufficient  to 
elicit  information  about  individuals  of 
both  genders  and  the  diverse  racial  and 
ethnic  groups  and,  in  the  case  of  clinical 
trials,  to  examine  differential  effects  on 
such  groups.  Increased  attention, 
therefore,  must  be  given  to  gender,  race, 
and  ethnicity  in  earlier  stages  of 
research  to  allow  for  informed  decisions 
at  the  Phase  III  clinical  trial  stage. 

These  guidelines  reaffirm  NIH’s 
commitment  to  the  fundamental 
principles  of  inclusion  of  women  and 
racial  and  ethnic  minority  groups  and 
their  subpopulations  in  research.  This 
policy  should  result  in  a  variety  of  new 
research  opportunities  to  address 
significant  gaps  in  knowledge  about  i 
health  problems  that  affect  women  and 
racial/ethnic  minorities  and  their 
subpopulations. 

The  NIH  recognizes  that  issues  will 
arise  with  the  implementation  of  these 
guidelines  and  thus  welcomes 
comments.  During  the  first  year  of 
implementation,  NIH  will  review  the 
comments,  and  consider  modifications, 
within  the  scope  of  the  statute,  to  the 
guidelines. 


n.  Background 

The  NIH  Revitalization  Act  of  1993, 

PL  103-43,  signed  by  President  Clinton 
on  Juno  10, 1993,  directs  the  NIH  to 
establish  guidelines  for  inclusion  of 
women  and  minorities  in  clinical 
research.  This  guidance  shsill  include 
guidelines  regarding — 

(A)  the  circumstances  under  which  the 
inclusion  of  women  and  minorities  as 
subjects  in  projects  of  clinical  research  is 
inappropriate  •  •  •; 

(Bj  the  manner  in  which  clinical  trials  are 
required  to  be  designed  and  carried  out 

*  *  * ; and 

(C)  the  operation  of  outreach  programs 

*  *  •492B(d)(l) 

The  statute  states  that 

In  conducting  or  supporting  clinical 
research  for  the  purp>oses  of  this  title,  the 
Director  of  NIH  shall  *  *  •  ensure  that — 

A.  women  are  included  as  subjects  in  each 
project  of  such  research;  and 

B.  members  of  minority  groups  are 
included  in  such  research.  492B(a)(l) 

The  statute  further  defines  “clinical 
research”  to  include  “clinical  trials” 
and  states  that 

In  the  case  of  any  clinical  trial  in  which 
women  or  members  of  minority  groups  will 
be  included  as  subjects,  the  Director  of  NIH 
shall  ensure  that  the  trial  is  designed  and 
carried  out  in  a  manner  sufficient  to  provide 
for  valid  analysis  of  whether  the  variables 
being  studied  in  the  trial  after  women  or 
members  of  minority  groups,  as  the  case  may 
be.  difierently  than  other  subjects  in  the  trial. 
492B(C) 

Specifically  addressing  the  issue  of 
minority  groups,  the  statute  states  that 

The  term  "minority  group”  includes 
subpopulations  of  minority  groups.  The 
Director  of  NIH  shall,  throu^  the  guidelines 
established  *  *  *  defines  the  terms 
“minority  group”  and  "subpopulation”  for 
the  purposes  of  the  preceding  sentence. 
492B(g)(2) 

The  statute  speaks  specifically  to 
outreach  and  states  that 

The  Director  of  NIH,  in  consultation  with 
the  Director  of  the  Office  of  Research  of 
Women’s  Health  and  the  Director  of  the 
Office  of  Research  on  Minority  Health,  shall 
conduct  or  support  outreach  programs  for  the 
recruitment  of  women  and  members  of 
minority  groups  as  subjects  in  the  projects  of 
clinical  research.  492B(a)(2) 

The  statute  includes  a  specific 
provision  pertaining  to  the  cost  of 
clinical  research  and,  in  particular 
clinical  trials. 

(A)(i)  In  the  case  of  a  clinical  trial,  the 
guidelines  shall  provide  that  the  costs  of 
such  inclusion  in  the  trial  is  (sic)  not  a 
permissible  consideration  in  determining 
whether  such  inclusion  is  inappropriate. 
492B(d)(2) 

(ii)  In  the  case  of  other  projects  of  clinical 
research,  the  guidelines  shall  provide  that  the 
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costs  of  such  i]x:iu8kin  in  the  project  is  (sic) 
not  a  permissible  consideration  in 
determining  whether  such  inclusion  is 
inapprof^ate  unless  the  data  regarding 
women  or  members  of  minmity  groups, 
respectively,  that  would  be  obtained  in  such 
project  (in  the  event  that  such  inchision  were 
required)  have  been  or  are  being  obtained 
through  other  means  that  provide  data  of 
comparable  quality.  492B(d)(2) 

Exclusions  to  the  requirement  for 
inclusion  of  women  and  minorities  are 
stated  in  the  statute,  as  follows: 

The  requirements  established  regarding 
women  and  members  of  minority  ^ups 
shall  not  apply  to  the  project  of  clinical 
research  if  the  conclu^on,  as  subjects  in  the 
project,  of  women  and  members  of  minority 
groups,  respectively — 

(1)  Is  inappropriate  with  respect  to  tbe 
health  of  the  subjects; 

(2)  Is  inappropriate  with  respect  to  the 
purpose  of  the  research;  or 

(3)  Is  inappropriate  under  such  other 
circumstaimes  as  the  Director  of  NIH  may 
designate.  492B(b) 

(B)  In  the  case  of  a  clinical  trial,  tbe 
guidelines  may  provide  that  such  Inclusioo 
in  the  trial  is  not  required  if  there  is 
substantial  scientiBc  data  demonstrating  that 
there  is  no  significant  difference  between — 

(i)  The  eff^s  that  the  variables  to  be 
studied  in  the  trial  have  on  a  woman  or 
members  of  minority  groups,  respectively, 
and 

(ii)  The  effects  that  variables  have  on  the 
individuals  who  would  serve  as  subjects  in 
the  trial  in  the  event  that  such  Incfesion  were 
not  required.  492B(dK2) 

m.  Policy 

A.  Research  Involving  Human  Subjects 

It  is  the  policy  of  NIH  that  women  and 
members  of  minority  groups  and  their 
subpopulations  must  be  included  in  all 
NIH-supported  biomedical  and 
behavioral  research  projects  involving 
human  subjects,  unless  a  clear  and 
compelling  rationale  and  justification 
establishes  to  the  satisfaction  of  the 
relevant  Ixtstitule/Center  Director  that 
inclusion  is  inappropriate  with  respect 
to  the  health  of  the  subjects  or  the 
purpose  of  the  research.  Exclusion 
under  other  circumstances  may  be  made 
by  the  Director,  NIH,  upon  the 
recommendation  of  a  Institute/Center 
Director  based  on  a  compelling  rationale 
and  justification.  Cost  is  not  an 
acceptable  reason  for  exclusion  except 
when  the  study  would  duplicate  date 
from  other  sources.  Women  of 
childbearing  potential  should  not  be 
routinely  included  from  participation  in 
clinical  research  involving  human 
subjects  is  defined  as  clinical  research. 
This  policy  applies  to  research  subjects 
of  all  ages. 

The  inclusion  of  women  and  members 
of  minority  groups  and  their 
subpopulations  must  be  addressed  in 


developing  a  research  design 
appropriate  to  the  scientific  objectives 
of  the  study.  The  research  plan  should 
describe  the  composition  of  the 
proposed  study  population  in  terms  of 
gender  and  raci^ethnic  group,  and 
provide  a  rationale  for  selection  of  such 
subjects.  Such  a  plan  should  contain  a 
description  of  the  proposed  outreach 
programs  for  recruiting  women  and 
minorities  as  participants. 

B.  Clinical  Trials 

Under  the  statute,  when  a  Phase  III 
clinical  trial  (see  Definitions,  Section  V- 
A)  is  proposed,  evidence  must  be 
reviewed  to  show  whether  or  not 
clinically  important  gender  or  race/ 
ethnicity  differences  in  the  intervention 
effect  are  to  be  expected.  This  evidence 
may  include,  but  is  not  limited  to,  data 
derived  from  prior  animal  studies, 
clinical  observations,  metabolic  studies, 
genetic  studies,  pharmacology  studies, 
and  observational,  natural  history, 
epidemiology  and  other  relevant 
studies. 

As  such,  investigators  must  consider 
the  following  when  planning  a  Phase  III 
clinical  trial  for  NIH  support. 

•  If  the  data  from  prior  studies 
strongly  indicate  the  existence  of 
significant  differences  of  clinical  or 
public  health  importance  in 
intervention  effect  amount  subgroups 
(gender  and/or  racial/ethnic  subgroups), 
the  primary  question(s)  to  be  addressed 
by  the  proposed  Phase  III  trial  and  the 
design  of  that  trial  must  specifically 
accommodate  this.  For  example,  if  men 
and  women  are  thought  to  respond 
differently  to  an  intervention,  then  tbe 
Phase  III  trial  must  be  designed  to 
answer  two  separate  primary  questions, 
one  for  men  and  the  other  for  women,  . 
with  adequate  sample  size  for  each. 

•  If  the  data  from  prior  studies 
strongly  support  no  significant 
differences  of  clinical  or  public  health 
importance  in  intervention  effect 
between  subgroups,  then  gender  or  race/ 
ethnicity  will  not  be  required  as  subject 
selection  criteria.  However,  the 
inclusion  of  gender  or  racial/ethnic 
subgroups  is  still  strongly  encouraged. 

•  If  the  data  from  prior  studies 
neither  support  strongly  nor  negate 
strongly  the  existence  of  significant 
differences  of  clinical  or  public  health 
importance  in  intervention  effect 
between  subgroups,  then  the  Phase  III 
trial  will  be  required  to  include 
sufficient  and  appropriate  entry  of 
gender  and  racial/ethjiic  subgroups,  so 
that  valid  analysis  of  the  intervention 
effect  in  subgroups  can  be  performed. 
However,  the  trial  will  not  be  required 
to  provide  high  statistical  power  for 
each  subgroup. 


Cost  is  not  an  acceptable  reascm  for 
exclusion  of  women  and  minorities 
from  clinical  trials. 

C.  Funding 

NIH  funding  components  will  not 
award  any  grant,  cooperative  agreement 
or  contract  or  support  any  intramural 
project  to  be  conducted  or  funded  in 
Fiscal  Year  1995  and  thereafter  which 
does  not  comply  with  this  policy.  For 
research  awards  that  are  covered  by  this 
policy,  awardees  will  report  annually  on 
enrollment  of  women  and  men,  and  on 
the  race  and  ethnicity  of  research 
participants. 

rV.  Implementation 

A.  Date  of  Implementation 

This  policy  applies  to  all 
applications/proposals  and  intramural 
projects  to  be  submitted  on  and  after 
June  1, 1994  (tbe  date  of  full 
implementation)  seeking  Fiscal  Year 
1995  support.  Projects  fwded  prior  to 
Jxme  10, 1993,  must  still  comply  with 
the  1990  policy  and  report  annuaUy  on 
enrollment  of  subjects  using  gender  and 
racial/ethnic  categories  as  required  in 
the  Application  for  Continuation  of  a 
Public  Health  Service  Grant  (PHS  Form 
2590),  in  contracts  and  in  intramural 
projects. 

B.  Transition  Policy 

NIH-supported  biomedical  and 
behavioral  research  projects  involring 
human  subjects,  wdth  the  exception  of 
Phase  III  clinical  trial  projects  as 
discussed  below,  that  are  awarded 
between  June  10, 1993,  the  date  of 
enactment,  and  September  30, 1994,  the 
end  of  Fiscal  Year  1994,  shall  be  subject 
to  the  requirements  of  the  1990  poficy 
and  the  annual  reporting  requirements 
on  enrollment  using  gender  and  racial/ 
ethnic  categories. 

For  all  Phase  III  clinical  trial  projects 
proposed  between  June  10, 1993  and 
June  1, 1994,  and  those  awarded 
between  June  10. 1993  and  September 
30, 1994,  Institute/Cenler  staff  will 
examine  the  applications/proposals, 
pending  awards,  awards  and  intramural 
projects  to  determine  if  the  study  was 
developed  in  a  manner  consistent  with 
the  new  guidelines.  If  it  is  deemed 
inconsistent.  NIH  staff  will  contact 
investigators  to  discuss  approaches  to 
accommodate  the  new  policy. 
Administrative  actions  may  be  needed 
to  accommodate  or  revise  the  pending 
trials.  Institutes/Centers  may  need  to 
consider  initiating  a  complementary 
activity  to  address  any  gender  or 
minority  representation  concerns. 

Tbe  NIH  Director  will  determine 
whether  the  Phase  HI  clinical  trial  being 
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considered  during  this  transition  is  in 
compliance  with  this  policy,  whether 
acceptable  modifications  have  been 
made,  or  whether  the  Institute/Center 
will  initiate  a  complementary  activity 
that  addresses  the  gender  or  minority 
representation  concerns.  Pending 
awards  will  not  be  funded  without  this 
determination. 

Solicitations  issued  by  the  NIH 
planned  for  release  after  the  date  of 
publication  of  the  guidelines  in  the 
Federal  Register  will  include  the  new 
requirements. 

C.  Roles  and  Responsibilities 

While  this  policy  applies  to  all 
applicants  for  NIH-supported 
biomedical  and  behavioral  research 
involving  human  subjects,  certain 
individuals  and  groups  have  special 
roles  and  resp>onsibiliti^s  with  regard  to 
the  adoption  and  implementation  of 
these  guidelines. 

The  NIH  staff  will  provide 
educational  opportimities  for  the 
extramural  and  interamural  community 
concerning  this  policy;  monitor  its 
implementation  during  the 
development,  review,  award  and 
conduct  of  research;  and  manage  the 
NIH  research  portfolio  to  address  the 
policy. 

1.  Principal  Investigators 

Principal  investigators  should  assess 
the  theoretical  and/or  scientific  linkages 
between  gender,  race/ethnicity,  and 
their  topic  of  study.  Following  this 
assessment,  the  principal  investigator 
and  the  applicant  institution  will 
address  the  policy  in  each  application 
and  proposal,  providing  the  required 
information  on  inclusion  of  women  and 
minorities  emd  their  subpopulations  in 
research  projects,  and  any  required 
justifications  for  exceptions  to  the 
policy.  Depending  on  the  purpose  of  the 
study,  NIH  recognizes  that  a  single 
study  may  not  include  all  minority 
groups. 

2.  Institutional  Review  Boards  (IRBs) 

As  the  IRBs  implement  the  guidelines, 
described  herein,  for  the  inclusion  of 
women  and  minorities  and  their 
subpopulations,  they  must  also 
implement  the  regulations  for  the 
protection  of  human  subjects  as 
described  in  title  45  CFR  part  46, 
“Protection  of  Human  Subjects."  They 
should  take  into  account  the  Food  and 
Drug  Administration’s  "Guidelines  for 
the  Study  and  Evaluation  of  Gender 
Differences  in  the  Clinical  Evaluation  of 
Drugs,"  Vol.  58  Federal  Register  39406. 


3.  Peer  Review  Groups 

In  conducting  peer  review  for 
scientific  and  technical  merit, 
appropriately  constituted  initial  review 
groups  (including  study  sections), 
technical  evaluation  groups,  and 
intramural  review  panels  will  be 
instructed,  as  follows: 

•  To  evaluate  the  proposed  plan  for 
the  inclusion  of  minorities  and  both 
genders  for  appropriate  representation 
or  to  evaluate  the  proposed  justification 
when  representation  is  limited  or 
absent, 

•  To  evaluate  the  proposed  exclusion 
of  minorities  and  women  on  the  basis 
that  a  requirement  for  inclusion  is 
inappropriate  with  respect  to  the  health 
of  the  subjects, 

•  To  evaluate  the  proposed  exclusion 
of  minorities  and  women  on  the  basis 
that  a  requirement  for  inclusion  is 
inappropriate  with  resp>ect  to  the 
purpose  of  the  research, 

•  To  determine  whether  the  design  of 
clinical  trials  is  adequate  to  measure 
differences  when  warranted, 

•  To  evaluate  the  plans  for 
recruitment/outreach  for  study, 
participants,  and 

•  To  include  these  criteria  as  part  of 
the  scientific  assessment  and  assigned 
score. 

4.  NIH  Advisory  Councils 

In  addition  to  its  current 
responsibilities  for  review  of  projects 
where  the  peer  review  groups  have 
raised  questions  about  the  appropriate 
inclusion  of  women  and  minorities,  the 
Advisory  Council/Board  of  each 
Institute/Center  shall  prepare  biennial 
reports,  for  inclusion  in  the  overall  NIH 
Director’s  biennial  report,  describing  the 
manner  in  which  the  Institute/Center 
has  complied  with  the  provisions  of  the 
statute. 

5.  Institute/Center  Directors 

Institute/Center  Directors  and  their 
staff  shall  determine  whether:  (a)  The 
research  involving  human  subjects,  (b) 
the  Phase  III  clinic:al  trials,  and  (c)  the 
exclusions  meet  the  requirements  of  the 
statute  and  these  guidelines. 

6.  NIH  Director 

The  NTH  Director  may  approve,  on  a 
case-by-case  basis,  the  exclusion  of 
projects,  as  recommended  by  the 
Institute/Center  Director,  that  may  be 
inappropriate  to  include  within  the 
requirements  of  these  guidelines  on  the 
basis  of  circumstances  other  than  the 
health  of  the  subjects,  the  purpose  of  the 
research,  or  costs. 


7.  Recruitment  Outreach  by  Extramural 
and  Intramural  Investigators 

Investigators  and  their  staffs)  are 
urged  to  develop  appropriate  and 
culturally  sensitive  outreach  programs 
and  activities  commensurate  with  the 
goals  of  the  study.  'The  objective  should 
be  to  actively  recruit  the  most  diverse 
study  population  consistent  with  the 
purposes  of  the  research  project.  Indeed, 
the  purpose  should  be  to  establish  a 
relationship  between  the  investigator(s) 
and  staff(s)  and  populations  and 
community(ies)  of  interest  such  that 
mutual  benefit  is  derived  for 
participants  in  the  study.  Investigators) 
and  staff(s)  should  take  precautionary 
measures  to  ensure  that  ethical  concerns 
are  clearly  noted,  such  that  there  is 
minimal  possibility  of  coercion  or 
undue  influence  in  the  incentives  or 
rewards  offered  in  recruiting  into  or 
retaining  participants  in  studies.  It  is 
also  the  responsibility  of  the  IRBs  to 
address  these  ethical  concerns. 

Furthermore,  while  the  statute  focuses 
on  recruitment  outreach,  NIH  staff 
underscore  the  need  to  appropriately 
retain  participants  in  clinical  studies, 
and  thus,  the  outreach  programs  and 
activities  should  address  both 
recruitment  and  retention. 

To  assist  investigators  and  potential 
study  participants,  NIH  staff  have 
prepared  a  notebook,  “NIH  Outreach 
Notebook  On  the  Inclusion  of  Women 
and  Minorities  in  Biomedical  and 
Behavioral  Research."  The  notebook 
addresses  both  recruitment  and 
retention  of  women  and  minorities  in 
clinical  studies,  provides  relevant 
references  emd  case  studies,  and 
discusses  ethical  issues.  It  is  not 
intended  as  a  definitive  text  on  this 
subject,  but  should  assist  investigators 
in  their  consideration  of  an  appropriate 
plan  for  recruiting  and  retaining 
participants  in  clinical  studies.  The 
notebook  is  expected  to  be  available 
early  in  1994. 

8.  Educational  Outreach  by  NIH  to 
Inform  the  Professional  Community 

NIH  staff  will  present  the  new 
guidelines  to  investigators,  IRB 
members,  peer  review  groups,  and 
Advisory  Coimdls  in  a  variety  of  public 
educational  forums. 

9.  Applicability  to  Foreign  Research 
Involving  Human  Subjects 

For  foreign  awards,  the  NIH  policy  on 
inclusion  of  women  in  research 
conducted  outside  the  U.S.  is  the  same 
as  that  for  research  conducted  in  the 
U.S. 

However,  with  regard  to  the 
population  of  the  foreign  country,  the 
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definition  of  the  minority  groups  may  be 
different  than  in  the  U.S.  If  there  is 
scientific  rationale  for  examining 
subpopulation  group  differences  within 
the  fceeign  population,  investigators 
should  consider  designing  their  studies 
to  accommodate  these  differences. 

V.  Definitions 

Throughout  the  section  of  the  statute 
pertaining  to  the  inclusion  of  women 
and  minorities,  terms  are  used  which 
require  definition  for  the  purpose  of 
implementing  these  guidelines.  These 
terms,  drawn  directly  from  the  statute, 
are  defined  below. 

A.  Clinical  Trial 

For  the  purpose  of  these  guidelines,  a 
“clinical  trial”  is  a  broadly  based 
prospective  Phase  III  clinical 
investigation,  usually  involving  several 
hundred  or  more  human  subjects,  for 
the  purpose  of  evaluating  an 
experimental  intervention  in 
comptarison  with  a  standard  or  control 
intervention  or  comparing  two  or  more 
existing  treatments.  Often  the  aim  of 
such  investigation  is  to  provide 
evidence  leading  to  a  scientific  basis  for 
consideration  of  a  change  in  health 
policy  or  standard  of  care.  The 
definition  includes  pharmacologic,  non- 
pharmacologic,  and  behavioral 
interventions  given  for  disease 
prevention,  prophylaxis,  diagnosis,  or 
therapy.  Community  trials  and  other 
population-based  intervention  trials  are 
also  included. 

B.  Research  Involving  Human  Subjects 

All  NlH-supported  biomedical  and 
behavioral  research  involving  human 
subjects  is  defined  as  clinical  rese.arch 
under  this  policy.  Under  this  policy,  the 
definition  of  human  subjects  in  title  45 
CFR  part  46,  the  Department  of  Health 
and  Human  Services  regulations  for  the 
protection  of  human  subjects  applies; 
“Human  subject  means  a  living 
individual  about  whom  an  investigator 
(whether  professional  or  student) 
conducting  research  obtains:  (1)  Data 
through  intervention  or  interaction  with 
the  individual,  or  (2)  identifiable  private 
information.”  These  regulations 
specifically  address  the  protection  of 
human  subjects  from  research  risks.  It 
should  be  noted  that  there  are  research 
areas  (Exemptions  1-6)  that  are  exempt 
from  these  regulations.  However,  under 
these'guidelines.  NIH-suppKjrted 
biom^cal  and  behavior^  research 
projects  involving  human  subjects 
which  are  exempt  from  the  human 
subjects  regulations  should  still  address 
the  inclusion  of  women  and  minorities 
in  their  study  design.  Therefore,  all 
biomedical  and  behavioral  researtdi 


projects  involving  human  subjects  will 
be  evaluated  fcHr  compliance  with  this 
policy. 

C.  Valid  Analysis 

The  term  “valid  analysis”  means  an 
unbiased  assessment  Such  an 
assessment  will,  on  average,  yield  the 
correct  estimate  of  the  difference  in 
outcomes  between  two  groups  of 
subjects.  Valid  analysis  can  and  should 
be  conducted  for  both  small  and  large 
studies.  A  valid  analysis  does  not  need 
to  have  a  high  statistical  power  for 
detecting  a  stated  effect.  The  principal 
requirements  for  ensuring  a  valid 
anal^'sis  of  the  question  of  interest  are: 

•  Allocation  of  study  participants  of 
both  genders  and  from  different  racial/ 
ethnic  groups  to  the  intervention  and 
control  groups  by  an  unbiased  process 
such  as  randomization, 

•  Unbiased  evaluation  of  the 
outcome(s)  of  study  participants,  and 

•  Use  of  unbias^  statistical  analyses 
and  proper  methods  of  inference  to 
estimate  and  compare  the  intervention 
effects  among  the  gender  and  racial/ 
ethnic  groups. 

D.  Significant  Difference 

For  purposes  of  this  policy,  a 
“significant  difference”  is  a  difference 
that  is  of  clinical  or  public  health 
importance,  based  on  substantial 
scientific  data.  This  definition  differs 
from  the  commonly  used  “statistically 
significant  difference,”  which  refers  to 
the  event  that,  for  a  given  set  of  data,  the 
statistical  test  for  a  difference  between 
the  effects  in  two  groups  achieves 
statistical  significance.  Statistical 
significance  depends  upon  the  amount 
of  information  in  the  data  set.  With  a 
very  large  amoimt  of  information,  one 
could  find  a  statistically  significant,  but 
clinically  small  difference  that  is  of  very 
little  cUnical  importance.  Conversely, 
with  less  information  one  could  find  a 
largo  difference  of  potential  importance 
that  is  not  statistically  significant. 

E.  Racial  and  Ethnic  Categories 
1.  Minority  Groups 

A  minority  group  is  a  readily 
identifiable  subset  of  the  U.S. 
population  which  is  distinguished  by 
either  racial,  ethnic,  and/or  cultural 
heritage. 

The  Office  of  Management  and  Budget 
(OMB)  Directive  No.  15  defines  the 
minimum  standard  of  basic  racial  and 
ethnic  categories,  which  are  used  below. 
NIH  has  chosen  to  continue  the  use  of 
these  definitions  because  they  allow 
comparisons  to  many  national  data 
bases,  especially  national  health  data 
bases.  Therefore,  the  racial  end  ethnic 


categories  described  below  should  be 
used  as  basic  guidance,  cognizant  of  the 
distinction  based  on  cultiiral  heritage. 

American  Indian  or  Alaskan  Native: 

A  person  having  origins  in  any  of  the 
original  peoples  of  North  America,  and 
who  maintains  cultural  identification 
through  tribal  affiliation  or  community 
recognition. 

Asian  or  Pacific  Islander:  A  person 
having  origins  in  any  of  the  original 
peoples  of  the  Far  East,  Southeast  Asia, 
the  Indian  subcontinent,  or  the  Pacific 
Islands.  This  area  includes,  for  example, 
China,  India,  Japan,  Korea,  the 
Philippine  Islands  and  Samoa. 

Black,  not  of  Hispanic  Origin:  A  ' 
person  having  origins  in  any  of  the 
black  racial  groups  of  Africa. 

Hispanic:  A  person  of  Mexican, 

Puerto  Rican,  Cuban,  Central  or  South 
American  or  other  Spanish  cuhure  or 
origin,  regardless  of  race. 

2.  Majority  Group 

White,  not  of  Hispanic  Origin:  A 
person  having  origins  in  any  of  the 
original  peoples  of  Europe,  North 
Africa,  or  the  Middle  East 

NIH  recognizes  the  diversity  of  the 
U.S.  population  and  that  changing 
demographics  are  reflected  in  the 
changing  racial  and  ethnic  composition 
of  the  population.  The  terms  “minority 
groups”  and  "minority  subpopulations” 
are  meant  to  be  inclusive,  rather  than 
exclusive,  of  differing  racial  and  ethnic 
categories. 

3.  Subpopulations 

Each  minority  group  contains 
subpopulations  which  are  delimited  by 
geographic  origins,  national  origins  and/ 
or  cultiu^l  differences.  It  is  recognized 
that  there  are  different  ways  of  defining 
and  reporting  racial  and  ethnic 
subpopulation  data.  The  subpopulation 
to  which  an  individual  is  assigned 
depends  on  self-reporting  of  specific 
racial  and  ethnic  origin.  Attention  to 
subpopulations  also  applies  to 
individuals  of  mixed  racial  and/or 
ethnic  parentage.  Researchers  should  be 
cogni2:ant  of  the  possibility  that  these 
racial/ethnic  combinations  may  have 
biomedical  and/or  cultural  implications 
related  to  the  scientific  question  under 
study. 

F.  Outreach  Strategies 

These  are  outreach  efforts  by 
investigators  and  their  staffis)  to 
appropriately  recruit  and  retain 
populations  of  interest  into  research 
studies.  Such  efforts  should  represent  a 
thoughtful  and  culturally  sensitive  plan 
of  outreach  and  generally  include 
involvement  of  offier  individuals  and 
organizations  relevant  to  the 
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populations  and  communities  of 
interest,  e.g.,  family,  religious 
organizations,  commimity  leaders  and 
informal  gatekee(>ers,  and  public  and 
private  institutions  and  organizations. 
The  objective  is  to  establish  appropriate 
lines  of  communication  and  cooperation 
to  build  mutual  trust  and  cooperation 
such  that  both  the  study  and  the 
participants  benefit  from  such 
collaboration. 

G.  Research  Portfolio 

Each  Institute  and  Center  at  the  NIH 
has  its  own  research  portfolio,  i.e.,  its 
"holdings”  in  research  grants, 
/:ooperative  agreements,  contracts  and 
intramural  studies.  The  Institute  or 
Center  evaluates  the  research  awards  in 
its  portfolio  to  identify  those  areas 
where  there  are  knowledge  gaps  or 
which  need  special  attention  to  advance 
the  science  involved.  NIH  may  consider 
funding  projects  to  achieve  a  research 
portfolio  reflecting  diverse  study 
populations.  With  the  implementation 
of  this  new  policy,  there  will  be  a  need 
to  ensure  that  sufficient  resources  are 
provided  within  a  program  to  allow  for 
data  to  be  developed  for  a  smooth 
transition  from  basic  research  to  Phase 
III  clinical  trials  that  meet  the  policy 
requirements. 

VI.  Discussion — Issues  in  Scientific 
Plans  and  Study  Designs 

A.  Issues  in  Research  Involving  Human 
Subjects 

The  biomedical  and  behavioral 
research  process  can  be  viewed  as  a 
stepwise  process  progressing  fi'om 
discovery  of  new  knowledge  through 
research  in  the  laboratory,  research 
involving  animals,  research  involving 
human  subjects,  validation  of 
interventions  through  clinical  trials,  and 
broad  application  to  improve  the  health 
of  the  public. 

All  NIH-supported  biomedical  and 
behavioral  research  involving  human 
subjects  is  defined  broadly  in  this 
guidance  as  clinical  research.  This  is 
broader  than  the  definition  provided  in 
the  1990  NIH  Guidance  and  in  many 
program  announcements,  requests  for 
applications,  and  requests  for  proposals 
since  1990. 

The  definition  was  broadened  because 
of  the  need  to  obtain  data  about 
minorities  and  both  genders  early  in  the 
research  process  when  hypotheses  are 
being  formulated,  baseline  data  are 
being  collected,  and  various 
measurement  instruments  and 
intervention  strategies  are  being 
developed.  Broad  inclusion  at  these 
early  stages  of  research  provides 
valuable  Information  for  designing 


broadly  based  clinical  trials,  which  are 
a  subset  of  studies  under  the  broad 
category  of  research  studies. 

The  policy  on  inclusion  of  minorities 
and  both  genders  applies  to  all  NIH- 
supported  biomedical  and  behavioral 
research  involving  human  subjects  so 
that  the  maximum  information  may  be 
obtained  to  imderstand  the  implications 
of  the  research  findings  on  the  gender  or 
minority  group. 

Investigators  should  consider  the 
types  of  information  concerning  gender 
and  minority  groups  which  will  be 
required  when  designing  future  Phase 
III  clinical  trials,  and  try  to  obtain  it  in 
their  earlier  stages  of  research  involving 
human  subjects.  NIH  recognizes  that  the 
understanding  of  health  problems  and 
conditions  of  different  U.S.  populations 
may  require  attention  to  socioeconomic 
differences  involving  occupation, 
education,  and  income  gradients. 

B.  Issues  in  Clinical  Trials 

The  statute  requires  appropriate 
representation  of  subjects  of  different 
gender  and  race/ethnicity  in  clinical 
trials  so  as  to  provide  the  opportunity 
for  detecting  major  qualitative 
differences  (if  they  exist)  among  gender 
and  racial/ethnic  subgroups  and  to 
identify  more  subtle  differences  that 
might,  if  warranted,  be  explored  in 
further  specifically  target^  studies. 
Other  interpretations  may  not  serve  as 
well  the  health  needs  of  women, 
minorities,  and  all  other  constituencies. 

Preparatory  to  any'Phase  III  clinical 
trial,  certain  data  are  typically  obtained. 
Such  data  are  necessary  for  the  design 
of  an  appropriate  Phase  III  trial  and 
include  observational  clinical  study 
data,  basic  laboratory  (i.e.  in  vitro  and 
animal)  data,  and  clinical,  physiologic, 
pharmacokinetic,  or  biochemical  data 
from  Phase  I  and  Phase  II  studies. 

Genetic  studies,  behavioral  studies,  and 
observ’ational,  natural  history,  and 
epidemiological  studies  may  also 
contribute  data. 

It  is  essential  that  data  be  reviewed 
from  prior  studies  on  a  diverse 
population,  that  is,  in  subjects  of  both 
genders  and  from  different  racial/ethnic 
groups.  These  data  must  be  examined  to 
determine  if  there  are  significant 
differences  of  clinical  or  public  health 
importance  observed  between  the 
subgroups. 

While  data  from  prior  studies  relating 
to  possible  differences  among 
intervention  effects  in  different 
subgroups  must  be  reviewed,  evidence 
of  this  nature  is  likely  to  be  less 
convincing  than  that  deriving  from  the 
subgroup  analyses  that  can  be 
performed  in  usual-sized  Phase  III  trials. 
This  is  because  the  evidence  fiom 


preliminary  studies  is  likely  to  be  of  a 
more  indirect  nature  (e.g.  based  on 
surrogate  endpoints),  deriving  from 
uncontrolled  studies  (e.g.  non- 
randomized  Phase  II  trials),  and  based 
on  smaller  numbers  of  subjects  than  in 
Phase  ni  secondary  analyses.  For  this 
reason,  it  is  likely  that  data  from 
preliminary  studies  will,  in  the  majority 
of  cases,  neither  clearly  reveal 
significant  difierences  of  clinical  or 
public  health  importance  between 
subgroups  of  patients,  nor  strongly 
negate  them. 

In  these  cases.  Phase  III  trials  should 
still  have  appropriate  gender  and  racial/ 
ethnic  representation,  but  they  would 
not  need  to  have  the  large  sample  sizes 
necessary  to  provide  a  high  statistical 
power  for  detecting  differences  in 
intervention  effects  among  subgroups. 
Nevertheless,  analyses  of  subgroup 
effects  must  be  conducted  and 
comparisons  betw’een  the  subgroups 
must  be  made.  Depending  on  the  results 
of  these  analyses,  the  results  of  other 
relevant  research,  and  the  results  of 
meta-analyses  of  clinical  trials,  one 
might  initiate  subsequent  trials  to 
examine  more  fully  these  subgroup 
differences. 

C.  Issues  Concerning  Appropriate 
Gender  Representation 

The  "population  at  risk”  may  refer  to 
only  one  gender  where  the  disease, 
disorders,  or  conditions  are  gender 
specific.  In  all  other  cases,  there  should 
be  approximately  equal  numbers  of  both 
sexes  in  studies  of  populations  or  sub¬ 
populations  at  risk,  imless  different 
proportions  are  appropriate  because  of 
the  known  prevalance,  incidence, 
morbidity,  mortality  rates,  or  expected 
intervention  effect. 

D.  Issues  Concerning  Appropriate 
Representation  of  Minority  Groups  and 
Subpopulations  in  All  Research 
Involving  Human  Subjects  Including 
Phase  III  Clinical  Trials 

While  the  inclusion  of  minority 
subpopulations  in  research  is  a  complex 
and  challenging  issue,  it  nonetheless 
provides  the  opportunity  for  researchers 
to  collect  data  on  subpopulations  where 
knowledge  gaps  exist.  Researchers  must 
consider  the  inclusion  of 
subpopulations  in  all  stages  of  research 
design.  In  meeting  this  objective,  they 
should  be  aware  of  concurrent  research 
that  addresses  specific  subpopulations, 
and  consider  potential  collaborations 
which  may  result  in  complementary 
subpopulation  data. 

At  the  present  time,  there  are  gaps  in 
baseline  and  other  types  of  data 
necessary  for  research  involving  certain 
minority  groups  and/or  subpopulations 
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of  minority  groups.  In  these  areas,  it 
would  be  appropriate  for  researchers  to 
obtain  such  data,  including  baseline 
data,  by  studying  a  single  minority 
group. 

It  would  also  be  appropriate  for 
researchers  to  test  sm^ey  instruments, 
recruitment  procedures,  emd  other 
methodologies  used  in  the  majority  or 
other  population  (s)  with  the  objective  of 
assessing  their  feasibility,  applicability, 
and  cultural  competence/relevemce  to  a 
particular  minority  group  or 
subpopulation.  This  testing  may  provide 
data  on  the  validity  of  the 
methodologies  across  groups.  Likewise, 
if  an  intervention  has  been  tried  in  the 
majority  population  and  not  in  certain 
minority  groups,  it  would  be 
appropriate  to  assess  the  intervention 
effect  on  a  single  minority  group  and 
compare  the  effect  to  that  obtained  in 
the  majority  population.  These  types  of 
studies  will  advance  scientific  research 
and  assist  in  closing  knowledge  gaps. 

A  complex  issue  arises  over  how 
broad  or  narrow  the  division  into 
different  subgroups  should  be,  given  the 
purpose  of  the  research.  Division  into 
many  racial/ethnic  subgroups  is 
tempting  in  view  of  the  cultural  and 
biological  differences  that  exist  among 
these  groups  and  the  possibility  that 
some  of  these  differences  may  in  fact 
impact  in  some  way  upon  the  scientiHc 
question.  Alternatively,  from  a  practical 
perspective,  a  limit  has  to  be  placed  on 
the  number  of  such  subgroups  that  can 
realistically  be  studied  in  detml  for  each 
intervention  that  is  researched.  The 
investigator  should  clearly  address  the 
rationale  for  inclusion  or  exclusion  of 
subgroups  in  terms  of  the  purpose  of  the 
research.  Emphasis  should  be  placed 
upon  inclusion  of  subpopulations  in 
which  the  disease  manifests  itself  or  the 
intervention  operates  in  an  appreciable 
different  way.  Investigators  should 
report  the  subpopulations  included  in 
the  study. 

An  important  issue  is  the  appropriate 
representation  of  minority  groups  in 
research,  especially  in  geographical 
locations  which  may  have  limited 
numbers  of  racial/ethnic  population 
groups  available  for  study.  The 
investigator  must  address  this  issue  in 
terms  of  the  purpose  of  the  research, 
and  other  factors,  such  as  the  size  of  the 
study,  relevant  characteristics  of  the 
disease,  disorder  or  condition,  and  the 
feasibility  of  making  a  collaboration  or 
consortium  or  other  arrangements  to 
include  minority  groups.  A  justification 
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is  required  if  there  is  limited 
representation.  Peer  reviewers  and  NIH 
sta^  will  consider  the  justification  in 
their  evaluations  of  the  project. 

NIH  interprets  the  statute  in  a  manner 
that  leads  to  feasible  and  real 
improvements  in  the  representatives  of 
different  racial/ethnic  groups  in 
research  and  places  emphasis  on 
research  in  those  subpopulations  that 
are  disproportionately  affected  by 
certain  diseases  or  disorders. 

VII.  NIH  Contacts  for  More  Information 

The  following  senior  extramural  staff 
from  the  NIH  Institutes  and  Centers  may 
be  contacted  for  further  information 
about  the  policy  and  relevemt  Institute/ 
Center  programs: 

Dr.  Marvin  Kalt,  National  Cancer 
Institute,  6130  Executive  Boulevard, 
Executive  Plaza  North,  room  600A, 
Bethesda,  Ma^land  20892,  Tel:  (301) 
496-5147. 

Dr.  Richard  Mowery,  National  Eye 
Institute,  6120  Executive  Boulevard, 
Executive  Plaza  South,  room  350, 
Rockville,  Maryland  20892,  Tel:  (301) 
496-5301. 

Dr.  Lawrence  Friedman,  National  Heart, 
Lung  and  Blood  Institute,  7550 
Wisconsin  Avenue,  Federal  Building, 
room  212,  Bethesda,  Maryland  20892, 
Tel:  (301)  496-2533. 

Dr.  Miriam  Kelty,  National  Institute  on 
Aging,  7201  Wisconsin  Avenue, 
Gateway  Building,  room  2C218, 
Bethesda,  Maryland  20892,  Tel:  (301) 
496-9322. 

Dr.  Cherry  Lowman,  National  Institute 
on  Alcohol  Abuse  and  Alcoholism, 
6000  Executive  Boulevard,  Rockville, 
Maryland  20892,  Tel:  (301)  443-0796. 
Dr.  George  Counts,  National  Institute  of 
Allergy  and  Infectious  Diseases,  6003 
Executive  Boulevard,  Solar  Building, 
room  207P,  Bethesda,  Maryland 
20892,  Tel:  (301)  496-8214. 

Dr.  Michael  Lockshin,  National  Institute 
of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases,  9000  Rockville  Pike, 
Building  31,  room  4C32,  Bethesda, 
Maryland  20892,  Tel:  (301)  496-0802. 
Ms.  Hildegard  Topper,  Bethesda, 
National  Institute  of  Child  Health  and 
Human  Development,  9000  Rockville 
Pike,  Building  31,  room  2A-03, 
Bethesda,  Maryland  20892,  Tel:  (301) 
496-0104. 

Dr.  Earleen  Elkins,  National  Institute  of 
Deafness  and  Other  Communication 
Disorders,  6120  Executive  Boulevard, 
Executive  Plaza  South,  room  400, 
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Rockville,  Maryland  20892,  Tel:  (301) 
496-8683. 

Dr.  Norman  S.  Braveman,  National 
Institute  on  Dental  Research,  5333 
Westbard  Avenue,  Westwood 
Building,  room  509,  Bethesda, 
Maryland  20892,  Tel:  (301)  594-7648. 

Dr.  Walter  Stolz,  National  Institute  of 
Diabetes  and  Digestive  and  Kidney 
Diseases,  5333  Westbard  Avenue, 
Westwood  Building,  room  657, 
Bethesda,  Maryland  20892,  Tel:  (301) 
594-7527. 

Ms.  Eleanor  Friedenberg,  National 
Institute  on  Drug  Abuse,  5600  Fishers 
Lane,  Parklawn  Building,  room  10—42, 
Rockville,  Meuyland  20857,  Tel:  (301) 
434-2755. 

Dr.  Gwen  Collman,  National  Institute  of 
Environmental  Health  Sciences,  P.O. 
Box  12233,  Research  Triangle  Park, 
North  Carolina  27709,  Tel:  (919)  541- 
4980. 

Dr.  Lee  Van  Lenten,  National  Institute  of 
General  Medical  Sciences,  5333 
Westbard  Avenue,  Westwood 
Building,  room  905,  Bethesda, 
Maryland  20892,  Tel:  (301)  594-7744. 

Dr.  Dolores  Parron,  National  Institute  of 
Mental  Health,  5600  Fishers  Lane, 
Parklawn  Building,  room  17C-14, 
Rockville,  Maryland  20857,  Tel:  (301) 
443-2847. 

Dr.  Constance  Atwell,  National  Institute 
of  Neurological  Disorders  and  Stroke, 
7550  Wisconsin  Ave.,  Federal 
Building,  room  1016,  Bethesda, 
Maryland  20892,  Tel:  (301)  496-9248. 

Dr.  Mark  Guyer,  National  Center  for 
Human  Genome  Research.  9000 
Rockville  Pike,  Building  38A.  room 
605,  Bethesda,  Maryland  20892,  Tel: 
(301) 496-0844. 

Dr.  Teresa  Radebaugh,  National  Center 
for  Nursing  Research,  5333  Westbard 
Avenue,  Westwood  Building,  room 
754,  Be^esda,  Maryland  20892,  Tel: 
(301)  594-7590. 

Dr.  Harriet  Gordon,  National  Center  for 
Research  Resources,  5333  Westbard 
Avenue,  Westwood  Building,  room 
10A03,  Bethesda,  Maryland  20892, 
Tel:  (301)  594-7945. 

Dr.  David  Wolff,  Fogarty  International 
Center,  9000  Rockville  Pike,  Building 
31,  room  B2C39,  Bethesda,  Maryland 
20892,  Tel:  (301)  496-1653. 

Dated:  March  3, 1994. 

Harold  Varmus, 

Director,  NIH. 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

DEPARTMENT  OF  EDUCATION 

Office  of  Vocational  and  Adult 
Education 

Job  Training  Partnership  Act:  School- 
to-Work  Op^rtunities;  Local 
Partnership  Implementation  Grants; 
Application  Pr^edures 

AGENCY:  Employment  and  Training 
Administration,  Labor.  Office  of 
Vocational  and  Adult  Education, 
Education. 

ACTION:  Notice  of  availability  of  funds 
and  solicitation  for  grant  applications  - 
(SGA). _ 

SUMMARY:  This  notice  contains  all  of  the 
necessary  information  and  forms  needed 
to  apply  for  grant  funding.  This  notice 
announces  the  competition  for  Local 
Partnership  Grants  financed  under  title 
IV  of  the  Job  Training  Partnership  Act, 
to  enable  local  partnerships  to  begin 
implementation  of  School-to-Work 
Opportunities  initiatives  that  will 
eventually  be  a  part  of  a  statewide 
School-to-Work  Opportunities  system. 
These  initiatives  will  offer  young 
Americans  access  to  programs  designed 
to  prepare  them  for  a  first  job  in  high- 
skill,  high-wage  careers,  and  to  increase 
their  opportunities  for  further 
education. 

DATES:  Applications  for  grant  awards 
will  be  accepted  commencing  March  9, 
1994.  The  closing  date  for  receipt  of 
applications  is  May  9, 1994,  at  2  p.m. 
(Eastern  Time)  at  the  address  below. 
Telefacsimile  (FAX)  applications  will 
not  be  honored. 

ADDRESSES:  Applications  shall  be 
mailed  to:  U.S.  Department  of  Labor, 
Employment  and  Training  ♦ 
Administration,  Division  of  Acquisition 
and  Assistance,  Attention:  Ms.  Laura 
Cesario,  Reference:  SGA/DAA  94-007, 
200  Constitution  Avenue  NW.,  Room  S- 
4203,  Washington,  DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Laura  Cesario,  Division  of 
Acquisition  and  Assistance,  telephone: 
(202)  219-8702  (this  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION: 

Section  A.  Purpose 

The  U.S.  Departments  of  Labor  and 
Education  are  conducting  separate 
competitions  for  grants  to  States  that  are 
prepared  to  implement  statewide 
School-to-Work  Opportimities  systems 
and  to  local  partnerships  that  are 


prepared  to  implement  local  School-to- 
Work  Opportunities  initiatives.  This 
notice  aimounces  the  competition  for 
Local  Partnership  Grants.  Grants  imder 
this  competition  will  be  financed  under 
title  rv  of  the  Job  Training  Partnership 
Act  to  enable  local  partnerships  to  begin 
implementation  of  School-to-Work 
Opportunities  initiatives  that  will 
eventually  be  a  part  of  a  statewide 
School-to-Work  Opportimities  system. 

Multiple  awards  will  be  made  to  local 
partnerships  to  implement  local  School- 
to-Work  Opportunities  initiatives  as 
defined  in  this  notice.  Approximately 
$10  million  to  $12  million  are  available 
for  awards  under  this  notice.  The 
amount  of  an  award  under  this 
competition  will  be  determined  on  a 
case-by-case  basis  and  will  depend 
upon  the  scope  and  quality  of  the 
application,  die  size  of  the  jurisdictions 
covered  by  the  local  partnership,  and 
the  number  of  projected  program 
participants.  The  estimated  number  of 
awards  under  this  competition  is 
expected  to  be  between  15  and  25.  The 
Departments  are  not  bound  by  the 
estimates  in  this  notice. 

The  Departments  intend  to  conduct 
subsequent  competitions  for  Local 
Partnership  Grants,  on  an  annual  basis,  ^ 
under  the  proposed  “School-to-Work 
Opportunities  Act"  currently  pending  in 
Congress. 

Section  B.  Application  Process 

1.  Eligible  Applicants 

A  local  entity  that  meets  the 
definition  of  “partnership”  in  Section  B 
(7)  of  this  notice  is  eligible  to  apply  for 
a  Local  Partnership  Grant.  An  eligible 
partnership  must  include  employers, 
public  secondary  and  postsecondary 
educational  institutions  or  agencies,  and 
labor  organizations  or  non-managerial 
employee  representatives.  Other  entities 
appropriate  to  effective  implementation 
of  the  proposed  School-to-Work 
Opportunities  initiative  may  also  be 
included  in  tlie  partnership.  The 
partnership  must  demonstrate  that  a 
sound  pleuming  and  development  base 
for  a  School-to-Work  Opportunities 
initiative  has  been  built  and  that 
implementation  is  ready  to  begin. 

2.  Submission  of  Application 

Applicants  must  submit  an  original 
and  four  (4)  copies  of  the  application. 
The  application  shall  consist  of  two  (2) 
separate  parts: 

Part  I  shall  contain  the  Standard  Form 
(SF)  424,  “Application  for  Federal 
Assistance,"  and  SF  424A,  “Budget” 
(Appendix  A).  All  copies  of  the  424 
Form  must  have  original  signatures  of 
the  designated  fiscal  agent.  In  addition. 


the  budget  shall  include— on  a  separate 
page(s) — a  detailed  cost  break-out  of 
each  line  item  on  Budget  Form  424A. 
Assurances  and  Certifications 
(Appendix  B)  shall  also  be  included  in 
this  part. 

Part  II  shall  contain  the  application 
narrative  that  demonstrates  the 
applicant’s  plan  and  capabilities  in 
accordance  with  the  Statement  of  Work 
in  Section  C.  No  cost  data  or  reference 
to  price  shall  be  included  in  this  part  of 
the  application.  In  order  to  assist 
applicants  in  the  preparation  of  their 
applications  and  to  facilitate  the 
expeditious  evaluation  by  the  panel, 
applicants  should  describe  their 
proposed  plan  in  light  of  each  of  the 
Selection  Criteria  in  Section  E  of  this 
notice. 

The  Departments  strongly  request  that 
applicants  limit  the  application 
narrative  to  no  more  than  40  double¬ 
spaced  pages,  on  one  side  only. 

3.  Late  Applications 

Any  application  received  after  the 
exact  time  specified  for  receipt  at  the 
office  designated  in  this  notice  will  not 
be  considered,  unless  it  is  received 
before  awards  are  made  and  it — 

(a)  Was  sent  by  registered  or  certified 

■  mail  not  later  than  the  fifth  calendar  day 
before  the  date  specified  for  receipt  of 
applications  (e.g.,  an  application 
submitted  in  response  to  a  solicitation 
requiring  receipt  of  applications  by  the 
20th  of  the  month  must  have  been 
mailed/post  marked  by  the  15th  of  that 
month);  or 

(b)  VVas  sent  by  the  U.S.  Postal  Service 
Express  Mail  Next  Day  Service  to 
addressee  not  later  than  5  p.m.  at  the 
place  of  mailing  two  working  days  prior 
to  the  date  specified  for  receipt  of 
applications.  The  term  “working  days” 
excludes  weekends  and  Federal 
holidays. 

The  term  “post  marked”  means  a 
printed,  stamped,  or  otherwise  placed 
impression  (exclusive  of  a  postage  meter' 
machine  impression)  that  is  readily 
identifiable,  without  further  action,  as 
having  been  supplied-or  affixed  on  the 
date  of  mailing  by  an  employee  of  the 
U.S.  Postal  Service. 

4.  Hand-Delivered  Applications 

It  is  preferred  that  applications  be 
mailed  at  least  five  days  prior  to  the 
closing  date.  To  be  considered  for 
funding,  hand-delivered  applications 
must  be  received  by  2  p.m..  Eastern 
Time,  on  the  closing  date.  Telegraphed 
and/or  faxed  applications  will  not  be 
honored.  Failure  to  adhere  to  the  above 
instructions  will  be  a  basis  for  a 
determination  of  nonresponsiveness. 
Overnight  express  mail  from  carriers 
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other  than  the  U.S.  Postal  Service  will 
be  considered  hand-delivered 
applications  and  MUST  BE  RECEIVED 
by  the  above  specified  date  and  time. 

5.  Period  of  Performance 

The  period  of  performance  shall  be 
twelve  (12)  months  from  the  date  of 
award  by  the  Department  of  Labor. 

6.  Option  To  Extend 

These  Local  Partnership  Grants  may 
be  extended  at  the  discretion  of  the 
Government,  based  upon  the  availabihty 
of  funds.  Additional  funds  may  be 
added  if  the  State  in  which  the  local 
partnership  is  located  has  not  begxm  the 
second  year  of  a  School-to-Work 
Opportunities  State  Implementation 
Grant. 

The  amount  of  Federal  funds,  if  any, 
that  are  added  to  a  grant  awarded  under 
this  notice  will  decmase  in  any 
subsequent  year. 

7.  Definitions 

As  used  in  this  notice — 

"All  aspects  of  the  industry” 
includes,  with  respect  to  a  particular 
industry  that  a  student  is  preparing  to 
enter,  planning,  management,  finances, 
technical  and  production  skills, 
underlying  principles  of  technology, 
labor  and  community  issues,  healdi  and 
safety  issues,  and  environmental  issues 
related  to  that  industry; 

"All  students”  means  students  from 
the  broad  range  of  backgrounds  and 
circumstances,  including  disadvantaged 
students,  students  of  diverse  racial, 
ethnic,  and  cultural  backgrounds, 
students  with  disabilities,  students  with 
limited-English  proficiency,  students 
who  have  ^opp^  out  of  school,  and 
academically  talented  students;  “Career 
major”  means  a  coherent  sequence  of 
courses  or  field  of  study  that  prepares  a 
student  for  a  first  job  and  that — 

(a)  Integrates  occupational  and 
academic  learning,  inte^tes  work- 
based  and  school-based  learning,  and 
establishes  linkages  between  secondary  • 
and  post-secondary  education; 

(b)  Prepares  the  student  for 
employment  in  broad  occupational 
clusters  or  industry  sectors; 

(c)  Typically  includes  at  least  two 
years  of  secondary  school  and  one  or 
two  years  of  postsecondary  education; 

(d)  Results  in  the  award  of  a  high 
school  diploma  or  its  equivalent,  a 
certificate  or  diploma  recognizing 
successful  completion  of  one  or  two 
years  of  postsecondary  education  (if 
appropriate),  and  a  skill  certificate;  and 

(e)  May  lead  to  further  training,  such 
as  entry  into  a  registered  apprenticeship 
program,  or  admission  into  a  degree¬ 
granting  college  or  university. 


“Employer”  includes  both  public  and 
private  employers; 

“Partnership”  means  a  local  entity 
that  is  responsible  for  local  School-to- 
Work  Opportunities  programs  and  that 
consists  of  employers,  public  secondary 
and  postsecondary  educational 
institutions  or  agencies,  and  labor 
organizations  or  non-managerial 
employee  representatives,  and  may 
include  other  entities,  such  as  non¬ 
profit  or  community-based 
organizations,  rehabiUtation  agencies 
and  organizations,  registered 
apprenticeship  agencies,  local 
vocational  education  entities,  local 
government  agencies,  parent 
organizations  and  teacdier  organizations. 
Private  Industry  Councils  established 
under  the  Job  Training  Partnership  Act, 
national  ti^e  associations  working  at 
the  local  levels,  proprietary  institutions 
of  higher  education  (as  de^ed  in 
section  481(b)  of  the  Higher  Education 
Act  of  1965  (20  U.S.C.  1088(b))  that 
.continue  to  meet  the  eligibility  and 
certification  requirements  under  section 
498  of  the  Higher  Education  Act  of 
1965,  vocational  student  organizations, 
and  Federally  recognized  Indian  tribes 
and  Alaska  ftotive  viHages; 

“Postsecondary  education  institution” 
means  a  public  or  private  nonprofit 
institution  that  is  authorized  within  a 
State  to  provide  a  pit^ram  of  education 
beyond  secondary  education,  emd 
includes  a  community  college,  a 
technical  college,  a  postsecondary 
vocational  institution,  or  a  tribally 
controlled  community  college; 

"Registered  apprenticeship  agency” 
means  either  the  Bureau  of 
Apprenticeship  and  Training  in  the  U.S. 
Department  of  Labor  or  a  State 
apprenticeship  agency  recognized  and 
approved  by  the  Bureau  of 
Apprenticeship  and  Training  as  the 
appropriate  body  for  State  registration 
or  approval  of  local  apprenticeship 
programs  and  agreements  for  Federal 
purposes; 

“Registered  apprenticeship  program” 
means  a  program  registered  by  a 
registered  apprenticeship  agency; 

"Skill  certificate”  means  a  portable, 
industry-recognized  credenti^  issued 
by  a  School-to-Work  Opportunities 
program  under  a  statewide  School-to- 
Work  Opportunities  plan  submitted  by 
a  State  and  approved  by  the  Secretaries 
of  Education  and  Labor,  that  certifies 
that  a  student  has  mastered  skills  that 
are  benchmarked  to  high-quality 
standards,  such  as  the  skill  standards 
envisioned  in  the  proposed  Goals  2000: 
Educate  America  Act.  Until  such  plan  is 
approved  and  until  such  skill  standards 
are  developed  imder  the  Act,  the  term 
“skill  certificate”  means  a  credential 


certifying  that  a  student  has  mastered 
skills  that  are  benchmarked  to  high- 
quality  standards.  Issued  imder  a 
process  described  in  a  Local 
Partnership’s  approved  pant; 

"State”  means  each  of  the  several 
States,  the  District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico;  and 

"Workplace  mentor”  means  an 
employee  at  the  workplace,  or  another 
individual  approved  by  the  employer, 
who  possesses  the  skills  and  knowledge 
to  be  mastered  by  a  student,  and  who 
instructs  the  student,  critiques  the 
student’s  performance,  challenges  the 
student  to  perform  well,  and  works  in 
consultation  with  classroom  teachers 
and  the  employer. 

Section  C  Statement  of  Work 
Part  /.  Background 

The  United  States  is  the  only 
industrialized  nation  that  lacks  a 
comprehensive  and  coherent  system  to 
help  its  youth  acquire  the  knowledge, 
skills,  abilities,  and  information  about 
the  labor  market  necessary  to  make  an 
effective  transition  from  school  to 
career-oriented  work.  Three-fourths  of 
America’s  high  school  students  enter 
the  workforce  without  foui^year  college 
degrees.  Many  of  them  do  not  possess 
the  basic  academic  and  occupational 
skills  necessary  for  the  changing 
workplace  or  to  pursue  further 
education. 

In  order  to  create  a  national 
framework  for  h^-quality,  statewide 
school-to-work  transition  systems  that 
enable  yoimg  Americans  to  identify  and 
navigate  paths  to  productive  and 
progressively  more  rewarding  roles  in 
the  workplace,  the  Secretaries  of 
Education  and  Labor  have  developed 
the  School-to-Work  Opportimities 
initiative.  Under  this  initiative,  which  is 
based  on  the  Administration’s  proposed 
“School-to-Work  Opportunities  Act” 
currently  pending  in  Congress,  the 
Departments  of  Education  and  Labor  are 
using  current  legislative  authority  in 
fiscal  year  1994  to  begin  the 
development  and  implementation  of 
statewide  School-to-Work  Opportunities 
systems  in  every  State.  In  addition,  the 
Departments  are  conducting  the 
competition  announced  in  this  notice  to 
awa^  grants  to  local  partnerships  to 
operate  local  School-to-Work 
Opportimities  programs  that  meet  the 
requirements  established  in  the  notice. 

The  overall  purpose  of  the  initiative  is 
to  supjKirt  the  development  and  initial 
stages  of  implementation  of  statewide 
School-to-Woik  Opportunities  systems 
within  which  local  partnerships  will 
apply  for  funds  to  develop  local 
programs.  However,  through  this 


11156 


Federal  Register  /  Vol.  59,  No.  46  /  Wednesday,  March  9,  1994  /  Notices 


competition,  a  local  partnership  may 
apply  directly  to  the  Federal 
Government.  These  grants  may  be 
renewed  on  an  annual  basis  imtil  the 
State  in  which  the  partnership  is  located 
is  in  its  second  year  of  a  School-to-Work 
Opportunities  State  Implementation 
Grant.  Each  State  that  receives  one  of 
these  State  Implementation  Grants  will 
be  required  to  Mve  a  plan  for  expanding 
the  State’s  system  over  time  to  cover  all  ^ 
geographic  areas  in  the  State,  including 
those  with  high  concentrations  of  poor 
and  disadvantaged  youth,  and  will  be 
making  direct  subgrants  to  local 
partnerships. 

It  is  expected  that  the  States  will 
benefit  from  the  experiences  of  the  local 
partnerships  and  may  incorporate 
successful  elements  of  local  initiatives 
into  their  statewide  systems.  Local  and 
State  programs  may  be  developed  by 
enhancing  existing  programs  such  as 
tech-prep  education,  career  academies, 
youth  apprenticeship,  cooperative 
education,  school-to-apprenticeship. 
and  business-education  compacts. 
However,  the  purpose  of  funding  under 
the  School-to-VVork  Opportunities 
initiative  is  not  simply  to  augment 
existing  programs,  but  rather  to  build 
statewide  systems  that  provide 
opportunities  for  students  to  achieve  the 
benefits  and  outcomes  of  the  School-to- 
VVork  Opportunities  initiative. 

Grant  Program  Schedule 

The  School-to-VVork  Opportunities 
initiative  is  proceeding  on  two  funding 
tracks — (1)  during  fiscal  year  1994,  the 
initiative  is  being  funded  under  current 
legislative  authority  in  the  Job  Training 
Partnership  Act  and  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act;  and  (2)  for  fiscal  year 
1995  and  beyond,  it  will  be  funded 
under  the  proposed  “School-to-VVork 
Opportunities  Act,"  when  that 
legislation  is  enacted.  The  funds  will  be 
made  available  through  a  grants 
program  administered  cooperatively  by 
the  Department  of  Education  and  the 
Department  of  Labor  that  consists  of — 

(a)  State  Development  Grants, 
awarded  to  each  State  for  developing  a 
statewide  School-to-Work  Opportunities 
plan; 

(b)  State  Implementation  Grants, 
awarded  compietitively  to  States  that  can 
demonstrate  substantial  ability  to  begin 
full-scale  operation  and  implement  the 
Statewide  plan; 

(c)  Local  Partnership  Grants,  as 
announced  in  this  notice,  awarded 
competitively  to  localities  that  are 
prepared  to  implement  School-to-Work 
OpTOrtunities  initiatives; 

(d)  High  Poverty  Grants,  awarded 
competitively  to  local  partnerships  to 


support  the  development  and 
implementation  of  School-to-Work 
Opportimities  programs  in  urban  and 
rural  areas  of  high  poverty;  and 

(e)  Grants  for  Territories  and  Native 
American  programs,  to  support  School- 
to-Work  Opportunities  programs  in  the 
territories  and  for  Indian  youth, 
respectively. 

The  competition  for  Local  Partnership 
Grants  will  run  concurrently  with  the 
State  Implementation  Grant 
competition,  for  which  the  application 
aimouncement  was  published  in  the 
Federal  Register  on  February  3, 1994. 
Thus,  both  States  and  local  partnerships 
prepared  to  implement  School-to-Work 
Opportunities  programs  will  be  eligible 
for  direct  Federal  funding,  through 
separate  competitions,  in  the  current 
program  year.  The  intent  of  this  funding 
strategy  is  to  allow  “leading  edge” 
communities  to  begin  implementation 
of  local  School-to-Work  Opportunities 
initiatives,  even  if  their  States  are  still 
in  the  program  development  phase.  Thi^ 
parallel  funding  will  allow  States  in  the 
development  phase  to  learn  from 
innovative  local  partnerships  and  will 
build  incentives  for  States  and  localities 
to  w’ork  together  to  maximize  funding 
within  the  State. 

To  permit  a  smooth  transition  from 
Federal  to  State  funding,  a  local 
partnership  applying  for  a  grant  under 
this  competition  should  consult  with 
the  State  at  the  earliest  possible  time. 
These  consultations  will  permit  local 
initiatives  to  be  designed  so  that  they 
are,  or  w’ill  be,  consistent  with  State 
plans  for  a  comprehensive  statewide 
School-to-Work  Opportunities  system. 
This  is  particularly  important  because, 
beginning  in  the  second  year  that  a  State 
receives  as  Implementation  Grant,  the 
only  source  of  funding  for  a  local 
partnership  initiative  will  be  through 
the  State. 

Since  no  State  has  yet  received  a 
School-to-Work  Opportunities 
Implementation  Grant,  local 
partnerships  in  all  States  are  eligible  to 
apply  for  Local  Partnership  Grants  this 
first  year.  This  could  result  in  a  State 
and  one  or  more  of  its  local  partnerships 
each  receiving  a  competitive 
implementation  grant  award  in  1994. 

Part  II.  Program  Description 
a.  Objectives 

The  School-to-Work  Opportunities 
initiative  provides  for  a  substantial 
degree  of  State  and  local  flexibility  and 
experimentation,  but  all  State  systems 
and  individual  local  programs  will 
share  several  common  features  and 
basic  program  components.  (Although 
there  may  be  certain  differences 


between  requirements  under  the 
legislation  as  eventually  enacted  and 
grant  requirements  imder  this  notice, 
these  differences  are  not  expected  to  be 
fundamental.)  A  local  School-to-Work 
Opportunities  initiative  imder  this 
competition  must  include  the  following 
common  features  and  basic  program 
components: 

1.  The  basis  of  the  School-to-Work 
Opportunities  system  is — 

(a)  The  integration  of  work-based 
learning  and  school-based  learning,  that 
provides  students,  to  the  extent 
practicable,  with  broad  instruction  in  all 
aspects  of  the  industries  students  are 
preparing  to  enter; 

(b)  The  integration  of  occupational 
and  academic  learning;  and 

(c)  The  linking  of  secondary  and 
postsecondary  education. 

2.  School-to-Work  Opportunities 
programs  will  result  in  students 
attaining — 

(a)  A  high  school  diploma,  or  its 
equivalent; 

(b)  A  certificate  or  diploma 
recognizing  successful  completion  of 
one  or  two  years  of  postsecondary 
education,  if  appropriate;  and 

(c)  A  skill  certificate. 

3.  School-to-Work  Opportunities 
programs  must  incorporate  three  basic 
program  components; 

(a)  Work-Based  Learning,  that 
includes — 

•  A  planned  program  of  job  training 
and  work  experiences,  including  pre¬ 
employment  and  employment  skills  to 
be  mastered  at  progressively  higher 
levels,  that  are  relevant  to  a  student’s 
career  major  and  lead  to  the  award  of  a 
skill  certificate; 

•  Paid  work  exp>erience: 

•  Workplace  mentoring:  and 

•  Instruction  in  general  workplace 
competencies. 

(b)  School-Based  Learning,  that 
includes — 

•  Career  awareness  and  career 
exploration  and  counseling  (beginning 
at  the  earliest  possible  age)  in  order  to 
help  students  who  may  be  interested  to 
identify,  and  select  or  reconsider,  their 
interests,  goals,  and  career  majors 
including  those  options  that  may  not  be 
traditional  for  their  gender,  race,  or 
ethnicity; 

•  Initial  selection  by  interested 
students  of  a  career  major  not  later  than 
the  beginning  of  the  11th  grade; 

•  A  program  of  study  designed  to 
meet  the  same  challenging  academic 
standards  developed  by  the  State  for  all 
students  including,  where  applicable, 
standards  estabUshed  imder  the  Goals 
2000:  Educate  America  Act,  and  to  meet 
the  requirements  necessary  for  a  student 
to  earn  a  skill  certificate;  and 
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•  Regularly  scheduled  evaluations  to 
identify  academic  strengths  and 
weaknesses,  academic  progress, 
workplace  knowledge  and  goals  of 
students  and  the  need  for  additional 
learning  opportunities  to  master  core 
academic  and  vocational  skills. 

(c)  Connecting  Activities,  that 
include — 

•  Matching  students  with  employers’ 
work-based  learning  opportunities; 

•  Serving  as  a  liaison  among  the 
employer,  school,  teacher,  parent,  and 
student  and,  if  appropriate,  other 
community  partners; 

•  Providing  technical  assistance  and 
services  to  employers,  including  small 
and  medium-sized  businesses,  and 
others  in  designing  work-based  learning 
components  and  counseling  and  case 
management  services,  and  in  training 
teachers,  workplace  mentors,  and 
counselors; 

•  Providing  assistance  to  students 
who  have  completed  the  program  in 
Qnding  an  appropriate  )ob,  continuing 
their  education,  or  entering  into  an 
additional  training  program; 

•  Providing  assistance  to  schools  and 
employers  to.  integrate  school-based  and 
work-based  learning  and  integrate 
academic  and  occupational  leamuig; 

•  Collecting  and  analyzing 
information  regarding  post-program 
outcomes  of  students  who  participate  in 
the  School-to-Work  Opportunities 
program  which  may  include 
information  on  gender,  race,  ethnicity, 
socio-economic  background,  limited- 
English  proficiency,  and  disability;  and 

•  Linlung  youth  development 
activities  under  the  School-to-VVork 
Opportunities  program  with  employer 
and  industry  strategies  for  upgrading  the 
skills  of  their  workers. 

b.  Scope 

As  noted  above  in  Section  B.  1., 
"Eligible  Applicants,”  a  local 
partnership  must  demonstrate  that  a 
sound  planning  and  development  base 
for  School-to-Work  Opportunities 
programs  has  been  built  and  that 
implementation  is  ready  to  begin.  The 
Departments  encourage  only 
applications  for  high  quality, 
comprehensive  School-to-Work 
Opportunities  programs  that — 

1.  Will  deliver  the  common  features 
and  basic  program  components  defined 
above  in  Part  II.  a.,  “Objectives;" 

2.  Have  the  potential  to  serve 
significant  numbers  of  students  during 
the  grant  period,  in  accordance  wnth  the 
size  and  t3rpe  (i.e.,  urb^,  suburban,  or 
rural)  of  the  targeted  geographic  area; 

3.  Include  plans  to  ensure 
opportunities  for  all  student.s  to 
participate. 


4.  Show  strong  evidence  of  employer 
involvement. 

5.  Demonstrate  strong  potential  for 
achieving  the  local  partnership’s 
planned  goals  and  outcomes. 

c.  Examples  of  allowable  activities 

Funds  awarded  to  a  local  partnership 
that  receives  a  grant  under  this 
competition  may  be  used  only  for 
activities  undertaken  to  implement  the 
local  partnership’s  plan  that  will 
provide  opportunities  for  students  to 
participate  successfully  in  a  School-to- 
Work  Opportunities  program.  Among 
the  activities  that  may  be  conducted 
with  funds  awarded  under  a  Local 
Partnership  Grant  are — 

1.  Recruiting  and  providing  assistance 
to  employers,  including  small  and 
medium-sized  businesses,  to  provide 
the  work-based  learning  components  in 
the  School-to-Work  Opportunities 
program, 

2.  Establishing  consortia  of  employers 
to  support  the  Sl^ool-to-Work 
Opportunities  program  and  provide 
access  to  jobs  related  to  the  students’ 
career  majors; 

3.  Supporting  or  establishing 
intermecharies  to  perform  the 
connecting  activities  described  above  in 
Part  II.  a.,  "Objectives"  and  to  provide 
assistance  to  students  in  obtaining  jobs 
and  further  education  and  training: 

4.  Designing  or  adapting  school 
curriCTila  that  can  be  used  to  integrate 
academic  and  vocational  learning, 
.school-based  and  work-based  learning, 
and  secondary  and  post.secondary 
education; 

5.  Providing  training  to  work-based 
and  school-based  staff  on  new  curricula, 
student  assessments,  student  guidance, 
and  feedback  to  the  school  Regarding 
student  performance; 

6.  Providing  career  exploration  and 
awareness  service^,  beginning  at  the 
earliest  possible  age,  including 
counseling  and  mentoring  services, 
college  awareness,  and  other  services  to 
prepare  students  for  the  transition  from 
school  to  work; 

7.  Establishing  in  schools 
participating  in  a  School-to-Work 
Opportunities  program  a  graduation 
assistance  program  to  assist  at-risk, 
disabled,  and  low-achieving  students  in 
graduating  from  high  school,  enrolling 
in  postsecondary  education  or  training, 
and  finding,  medntaining,  or  advancing 
in  jobs; 

8.  Conducting  or  obtaining  an  in- 
depth  analysis  of  the  local  labor  market 
and  the  generic  and  specific  skill  needs 
of  employers  to  identify  high-deraand, 
high- wage  careers  to  target; 

9.  Integrating  work-based  and  school- 
based  learning  into  existing  job  training 


programs  for  youth  who  have  dropped 
out  of  school; 

10.  Establishing  or  expanding  school- 
to-apprendeeship  programs  in 
cooperation  with  registered 
apprenticeship  agencies  and " 
apprenticeship  sponsors; 

11.  Assisting  participating  employers, 
including  small  and  medium-si;^ 
businesses,  to  identify  and  train 
workplace  mentors  and  to  develop 
work-based  learning  components; 

12.  Designing  loc^  strategies  to 
provide  adequate  planning  time  and 
staff  development  activities  for  teachers, 
school  counselors,  and  related  services 
personnel; 

13.  Enhancing  linkages  between  after¬ 
school,  weekend,  and  srunmer  jobs,  and 
opportunities  for  career  exploration  and 
school-based  learning;  and 

14.  Conducting  outreach  to  all 
students  in  a  manner  that  most 
appropriately  meets  their  needs  and  the 
needs  of  their  communities. 

Part  III.  Application  Contents 

An  eligible  applicant  must  submit  an 
application  that  includes  the  following: 

a.  The  State’s  comments  on  the 
application.  The  local  partnership  must 
submit  its  application  to  the  State  for 
review  and  comment  before  submitting 
the  application  to  the  Department.  Many 
States  nave  designated  a  State  School- 
to-Work  Opportunities  contact. 
Applicants  should  call  the  office  of  their 
Governor  for  the  name  of  the  School-to- 
Work  Opportunities  contact.  The 
Departments  expect  that  all  State 
School-to-Work  Opportunities  team 
members  (i.e.,  the  Governor;  the  State 
educational  agency:  the  State  agency 
officials  responsible  for  job  training  and 
employment,  economic  development, 
and  postsecondary  education;  and  other 
appropriate  officials  on  the  State  team) 
will  be  provided  an  opportunity  to 
review  and  comment  on  the  local 
partnership’s  applic.ation.  Of  piirticular 
importance  to  the  Departments  are  the 
State’s  comments  on  the  consistency  of 
the  partnership’s  planned  activities  with 
the  State’s  plans  for  a  comprehensive 
statewide  School-to-Work  Opportunitii^s 
system. 

The  State’s  comments  must  be 
included  in  the  local  partnership’s 
application;  however,  the  local 
pcirtnership  may  submit  the  application 
without  State  comment  if  proof  of 
receipt  by  the  State  office  is  provided 
that  Ae  State  was  given  the  opportunity 
to  comment,  but  did  not  do  so  within 
ten  (10)  days  of  receiving  the  request.  A 
State's  written  comments  received  by 
the  Department  after  this  time  will  still 
be  given  consideration,  if  received 
within  ten  (10)  days  of  the  closing  date 
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for  receipt  of  applications  in  order  to  be 
considered,  although  the  local 
partnership  will  no  longer  be 
responsible  for  the  submission  of  the 
State’s  comments. 

b.  A  description  of  the  composition  of 
the  local  partnership.  The  application 
must  identify  the  members  of  the  local 
partnership,  which  must  include 
employers,  public  secondary  and 
postsecond^  educational  institutions 
or  agencies,  and  labor  organizations  or 
non-managerial  employee 
representatives,  and  may  include  others 
appropriate  to  effective  implementation 
of  the  proposed  School-to-Work 
Opportunities  initiative;  the  respective 
roles  of  each  member;  and  how  the 
partnership  is  organized  to  successfully 
implement  the  plaimed  local  School-to- 
Work  Opportunities  initiative. 

c.  A  description  of  the  geographic  area 
to  be  covered,  which  shall,  to  the  extent 
feasible,  reflect  local  labor  market  areas. 
The  application  must  describe  the 
relationship  of  the  geographic  area  to  be 
covered  under  the  proposed  Local 
Partnership  Grant  to  the  local  labor 
market.  It  should  include  information 
on  specific  employer  needs;  industry 
and  occupational  growth  projections; 
and  high-^emand,  high-wage  careers  to 
be  targeted.  A  partnership  is  encouraged 
to  be  comprehensive  in  scope  and  in 
geographic  area  and  should  describe  any 
collaboration  among  school  districts, 
employers,  labor  organizations,  and 
other  entities  that  are,  or  will  be,  a  part 
of  the  local  School-to-Work  initiative  in 
the  same  labor  market  area. 

d.  A  plan  for  implementing  a  local 
School-to-Work  Opportunities  program. 
This  plan  must: 

1.  Show  how  the  local  School-to- 
Work  Opportunities  initiative  will 
include  the  basic  features  and  program 
components  outlined  above  in  Part  II.  a.. 
“Objectives;” 

2.  Describe  the  manner  in  which  the 
local  partnership  has  obtained  and  will 
continue  to  obtain  the  active  and 
continued  involvement  in  local  School- 
to-Work  Opportunities  programs  of 
employers  emd  other  interested  parties 
such  as  locally  elected  officials, 
secondary  and  postsecondary 
educational  institutions  or  agencies, 
business  associations,  employees,  labor 
organizations  or  associations  thereof, 
teachers,  related  services  personnel, 
students,  parents,  community-based 
organizations,  rehabilitation  agencies 
and  organizations,  registered 
apprenticeship  agencies,  human  service 
agencies,  language  minority 
communities.  Private  Industry  Coimcils 
established  under  the  Job  Training 
Partnership  Act,  vocational  student 
organizations.  State  or  regional 


cooperative  education  associations,  and 
local  vocational  educational  agencies; 

3.  Describe  the  manner  in  which  the 
local  partnership  will  coordinate  with 
or  integrate  its  School-to-Work 
Opportunities  program(s)  with  programs 
financed  fiom  State  and  private  sources 
and  fiom  funds  available  fiom  related 
Federal  programs  such  as  the  Adult 
Education  Act  (20  U.S.C.  1201  et  seq.), 
the  Carl  D.  Perkins  Vocational  and 
Applied  Technology  Act  (20  U.S.C. 

2301  et  seq.),  the  Elementary  and 
Secondary  location  Act  of  1965  (20 
U.S.C.  2701  et  seq.),  the  Higher 
Education  Act  of  1965  (20  U.S.C.  1001 
et  seq.).  Part  F  of  Title  IV  of  the  Social 
Security  Act  (42  U.S.C.  681  et  seq.) 
(authorizing  the  Job  Opportunity  Basic 
Skills  Training  Program),  the  Goals 
2000:  Educate  America  Act,  the 
Individuals  with  Disabilities  Education 
Act  (20  U.S.C.  1400  et  seq.),  the  Job 
Training  Partnership  Act  (29  U.S.C. 

1501  et  seq.),  the  National 
Apprenticeship  Act  (29  U.S.C.  50  et 
seq.),  the  Rehabilitation  Act  of  1973  (29 
U.S.C.  701  et  seq.);  and  the  National  and 
Community  Service  Act  of  1990  (42 
U.S.C.  12501  etseq.); 

4.  Describe  the  local  partnership’s 
strategy  for  providing  training  for 
teachers,  employers,  mentors, 
counselors,  and  other  parties  involved 
in  the  local  partnership’s  initiative; 

5.  Describe  the  resources,  including 
private  sector  resources,  the  local 
partnership  intends  to  employ  in 
maintaining  local  School-to-Work 
Opportunities  programs  when  Federal 
School-to-Work  Opportunities  funds, 
including  Federal  funds  awarded  for 
State  Development  Grants  and  State 
Implementation  Grants,  are  no  longer 
available; 

6.  Describe  how  the  local  partnership 
will  ensure  effective  and  meaningful 
opportunities  for  all  students,  as  defined 
in  this  notice,  to  participate  in  School- 
to-Work  Opportimities  programs; 

7.  Describe  the  goals  of  the  local 
partnership  and  the  methods  the  local 
partnership  will  use,  such  as  awareness 
emd  outreach,  to  ensure  opportunities 
for  young  women  to  participate  in 
School-to-Work  Opportunities  programs 
in  a  manner  that  leads  to  employment 
in  high-performance,  high-paying  jobs, 
including  non-traditional  employment; 

8.  Describe  how  the  local  partnership 
will  ensure  opportunities  for  low- 
achieving  students,  students  with 
disabilities,  and  former  students  who 
have  dropped  out  of  school  to 
participate  in  School-to-Work 
Opportunities  programs  in  a  manner 
that  leads  to  employment  in  high- 
performance,  high-paying  jobs;  emd 


9.  Describe  the  local  partnership’s 
process  for  assessing  the  skills  and 
knowledge  required  in  career  majors, 
and  awarding  skill  certificates  that  is 
consistent  with  the  work  of  the 
proposed  National  Skill  Standards 
Board  and  the  criteria  established  imder 
the  Goals  2000:  Educate  America  Act. 
(See  Appendix  C  for  a  summary  of  Goals 
2000:  Educate  America  Act) 

e.  A  description  of  the  local 
partnership’s  plans  for  integrating 
existing  school-to-work-related 
activities  with  local  School-to-Work 
Opportunities  initiatives  planned  for 
implementation  under  this 
announcement.  Existing  programs  and 
projects  related  to  school-to-work 
transition  in  the  geographic  area  should 
be  briefly  described.  'The  local 
partnership  should  describe  its  long- 
range  plans  to  integrate  these  programs 
and  projects  with  local  School-to-Work 
Opportunities  initiatives  so  that  all 
students  will  be  provided  an 
opportunity  to  participate  successfully 
in  School-to-Work  Opportunities 
systems. 

f.  A  description  of  the  short-  and  long¬ 
term  goals  and  performange  outcomes 
that  the  partnership  has  established  and 
how  the  partnership  will  measure  its 
progress  in  meeting  these  goals. 

In  addition  to  describing  its  own  goals 
and  outcomes,  each  local  partnership 
awarded  a  grant  under  this  notice  must 
commit  to  assisting  the  Federal 
Government  in  the  conduct  of  a  national 
evaluation  that  will  track  and  assess  the 
progress  and  effectiveness  of  statewide 
School-to-Work  Opportimities  systems 
and  the  progress  and  outcomes  of  local 
programs. 

g.  A  description  of  the  current  and 
planned  coordination  between  the  local 
partnership’s  initiative  and  the  State’s 
plans  for  a  comprehensive  statewide 
School-to-Work  Opportunities  system. 

In  order  to  ensure  consistency  with 
the  State’s  developing  School-to-Work 
Opportunities  system,  the  local 
partnership  should  describe  any  current 
or  planned  coordination  activities  with 
expected  statewide-building  efforts  in 
such  areas  as:  the  development  of  skill 
'  standards  and  processes  for  awarding 
skill  certificates;  the  establishment  of  a 
State  evaluation  system;  the 
identification  of  emerging  occupations 
appropriate  for  career  majors;  the 
development  of  new  curricula;  strategies 
for  recruiting  employers;  and  plans  for 
providing  professional  staff 
development.  Should  the  State  not  have 
a  plan  for  developing  skill  standards 
and  awarding  skill  certificates,  the 
application  should  describe  the  local 
partnership’s  investigation  and 
adaptation  of  existing  industry- 
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recognized  standards  or  existing 
processes  for  awarding  industry- 
recognized  certificates  to  incorporate 
the  criteria  established  in  the  proposed 
Goals  2000:  Educate  America  Act. 

h.  A  timeline  outlining  the  specific 
tasks,  with  expected  completion  dates, 
that  will  be  imdertaken  to  implement 
the  proposed  plan,  enroll  significant 
numbers  of  students,  and  achieve  the 
stated  outcomes. 

Section  D.  Safeguards 

The  Departments  apply  the  following 
safeguards  to  School-to-Work 
Opportimities  programs  funded  vmder 
this  competition: 

1.  No  student  shall  displace  any 
currently  employed  worker  (including  a 
partial  displacement,  such  as  a 
reduction  in  the  hours  of  non-overtime 
work,  wages,  or  employment  benefits). 

2.  No  School-to-Work  Opportunities 
program  shall  impair  existing  contracts 
for  services  or  collective  bargaining 
agreements,  except  that  no  program 
under  this  comp>etition  that  would  be 
inconsistent  with  the  terms  of  a 
collective  bargaining  agreement  shall  be 
undertaken  without  the  written 
concurrence  of  the  labor  organization 
and  employer  concerned. 

3.  No  student  shall  be  employed  or 
job  opening  filled — 

a.  When  any  other  individual  is  on 
temporary  layoff  fi’om  the  participating 
employer,  with  the  clear  possibility  of 
recall,  from  the  s£ime  or  any 
substantially  equivalent  job;  or 

b.  When  the  employer  has  terminated 
the  employment  of  any  regular 
employee  or  otherwise  reduced  its 
workforce  with  the  intention  of  filling 
the  vacancy  so  created  with  a  student. 

4.  Students  shall  be  provided  with 
adequate  and  safe  equipment  and  a  safe 
and  healthful  workplace  in  conformity 
with  all  health,  safety,  and  labor 
standards  of  Federal,  State,  and  local 
law. 

5.  Nothing  in  this  notice  shall  be 
construed  so  as  to  modify  or  affect  any 
Federal  or  State  law  prohibiting 
discrimination  on  the  basis  of  race, 
religion,  color,  ethnicity,  national 
origin,  gender,  age,  or  disability. 

6.  Funds  awarded  under  this 
competition  shall  not  be  expended  for 
wages  of  students. 

The  grantee  shall  implement  and 
maintain  such  other  safeguards  as  the 
Departments  may  deem  appropriate  in 
order  to  ensure  that  School-to-Work 
Opportunities  participants  are  afforded 
adequate  supervision  by  skilled  adult 
workers,  or,  otherwise,  to  further  the 
purposes  of  this  program. 

An  applicant  must  provide  an 
assurance,  in  the  appucation,  that  the 


foregoing  safeguards  will  be 
implemented  and  maintained 
throughout  all  program  activities. 

Section  E.  Selection  Criteria 

Under  the  fiscal  year  1994  School-to- 
Work  Opportunities  Local  Partnership 
Grant  competition,  a  careful  evaluation 
of  applications  will  be  made  by  a  panel 
of  (a)  peer  reviewers  and/or  (b) 
specialists  within  the  Departments  of 
Labor  and  Education.  Each  panelist  will 
evaluate  the  applications  against  the 
criteria  listed  below,  with  emphasis  on 
the  scope  emd  quality  of  the  proposed 
plan  and  with  careful  consideration  to 
the  effectiveness,  rather  than  the 
presence,  of  each  program  component. 
The  panel  results  are  advisory  in  nature 
and  not  binding  on  the  Government. 
Final  funding  decisions  will  be  made 
based  on  the  results  of  the  panel  review 
process  and  such  other  factors  as: 
geographic  balance,  diversity  of 
programmatic  approaches,  replicability, 
sustainability,  and  innovation. 

The  Government  will  use  the 
following  selection  criteria  in  evaluating 
applications: 

1.  Scope  and  Quality  of  Local  School- 
to-Work  Opportimities  Initiative  (25 
points)  Is  there  an  effective  strategy  for 
implementing  a  School-to-Work 
Opportunities  initiative  that  integrates 
occupational  and  academic  learning, 
integrates  work-based  learning  and 
school-based  learning,  establishes 
linkages  between  secondary  and 
postsecondary  education,  and  results  in 
the  award  of  a  high  school  diploma  or 
its  equivalent,  a  certificate  or  diploma 
recognizing  successful  completion  of 
one  or  two  years  of  postsecondary 
education  (if  appropriate),  and  a  skill 
certificate?  Does  the  application 
demonstrate  an  effective  strategy  for 
targeting  high-demand,  high-wage  jobs? 
How  effectively  are  the  common 
features  and  basic  program  components 
described  in  Part  Il.a.  of  the  Statement 
of  Work  included  in  the  local  School-to- 
Work  Opportunities  initiative?  Have 
promising  existing  programs  been 
considered  for  adaptation?  Have  new 
directions  and  approaches  been  planned 
to  ensiue  that  these  programs  include 
the  common  features  and  basic  program 
components?  Is  there  an  effective  long- 
range  plan  for  integrating  existing 
promising  school-to-work  programs 
with  the  proposed  School-to-Work 
Opportunities  initiative? 

2.  Scope  and  Effectiveness  of  Local 
Partnerships  (25  points)  Does  the 
application  demonstrate  the  strong 
commitment  and  support  of  employers, 
public  secondary  and  postsecondary 
educational  institutions  or  agencies,  and 
labor  organizations  or  non-managerial 


employee  representatives  and  provide 
for  their  sustained  and  specific 
involvement?  Given  the  scope  of  the 
proposed  School-to-Work  Opportunities 
initiative,  does  the  partnership  include 
other  members  appropriate  to  effective 
implementation?  Are  the  roles  and 
responsibilities  of  the  members  of  the 
partnership  appropriate  and  likely  to 
produce  the  desired  changes  in  the  way 
students  are  prepared  for  the  future? 

Does  the  partnership’s  plan  include  an 
effective  and  convincing  strategy  for 
obtaining  the  active  and  continued 
involvement  of  employers  and  other 
interested  parties  such  as  locally  elected 
officials,  secondary  and  postsecondary 
educational  institutions  or  agencies, 
business  associations,  employees,  labor 
orgemizations  or  associations  thereof, 
teachers,  students,  parents,  commimity- 
based  organizations,  rehabilitation 
agencies  and  organizations,  registered 
apprenticeship  agencies,  emd  local 
vocational  educational  agencies  in  the 
implementation  of  the  local  program(s)? 

3.  Student  Participation  (20  points) 
Does  the  plan  propose  realistic 
strategies  to  ensure  that  “all  students,” 
including  young  women,  minorities, 
low-achieving  students,  students  with 
disabilities,  students  with  limited- 
English  proficiency,  academically 
talented  students,  and  former  students 
who  have  dropped  out  of  school,  have 
opportunities  to  participate  in  School- 
to-Work  Opportunities  programs?  Does 
the  strategy  recomize  barriers  to  their 
participation  and  propose  effective  ways 
of  overcoming  them  so  that  these 
students  are  prepared  for  high-skill, 
high-wage  jobs,  including — for  young 
women  and  minorities — nontraditional 
employment?  Does  the  plan  provide  for 
the  direct  deUvery  of  services  to 
significant  munbers  of  students? 

4.  Comprehensiveness  (10  points)  To 
what  extent  does  the  geographical  area 
to  be  served  by  the  partnership  reflect 
the  needs  of  the  local  labor  market  area? 
Is  the  strategy  for  implementing  the 
School-to-Work  Opportunities  initiative 
likely  fb  produce  systemic  change  that 
will  have  substantial  impact  on  the 
preparation  of  youth  for  a  first  job  in  a 
high-skill,  high-wage  career  and  in 
increasing  their  opportunities  for  further 
education?  Is  there  existing  or  planned 
collaboration  among  other  school 
districts,  employers,  labor  organizations, 
£md  com|nunity  groups  that  will  lead  to 
an  increasingly  comprehensive  local 
School-to-Work  Opportunities  system? 

5.  Collaboration  with  State  (10  points) 
To  the  extent  practicable,  has  the 
partnership  effectively  consulted  with 
the  State  in  which  it  is  located  and 
established  realistic  methods  for 
ensuring  consistency  of  its  program(s) 
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with  the  statewide  Sehod-to-Work 
Opportunities  system  being  developed 
by  the  State?  Hm  tire  local  partnership 
developed  a  sound  strategy  for  adapting 
its  plans,  as  necessary,  to  coincide  with 
the  State  plan  for  a  Sciool-to-Work 
Opportnnities  system? 

6.  Management  plan  (10  points]  Does 
the  entity  submitti^  the  application  on 
the  part  of  the  partnership  have  the 
capacity  to  manage  the  implementation 
of  the  local  Schooi-toeWork 
Opportunities  initiative?  Does  the 
management  plan  anticipate  barriers  to 
implementation  and  include  a  system 
for  addressing  them  as  they  arise?  Does 
the  applicant  limit  adminikiative  costs 
in  or^r  to  maximize  the  amounts  spent  • 
on  delivery  of  services  to  students 
enrolled  in  its  School-to>Work 
Opportunities  programs?  Does  the  plan 
include  method  for  sustaining  and 
expanding  the  partnership,  as  the 
program  expands  in  scope  and  size?  Is 
there  an  eff^tive  strategy  for  identifying 
and  utilizing  other  resources*  including 
private  sector  resources  to  maintain  and 
expand  School-to-WOTk  Opportunities 


programs?  Does  the  management  plan 
reflect  continuous  improvement 
methodologies  by  building  in  specific, 
outcome-based,  evaluative  checkpoints 
and  the  mechanisms  necessary  to  carry 
out  improvements,  redesigns,  or  mid- 
course  corrections  along  the  way?  Are 
key  personnel  under  the  plan  qualified 
to  perform  the  required  activities, 
including  maintaining  the  essential 
partnership? 

Section  F.  Reporting  Requirements/ 
Detivcrdblps 

The  local  partnership  will  be  required 
to  provide  die  ftrflowing: 

1 .  Quarterly  and  Final  Reports 

•  Quarteriy  financial  reports  as 
required  by  the  grant  awa^  documents; 

•  Quarterly  nmrative  reports  on 
progress  msHie  and  problems 
encountered  in  impfomenting  the 
proposed  plan  and  that  indicate,  where 
relevant,  the  c(»rective  action(s) 
proposed  to  address  implementation 
problems;  mid 

•  A  final  report  ^  year-end  on  the 
activities  and  accomplishments  of  the 


local  partnership’s  SchooI-to-Work 
Opportunities  mitfative. 

2.  Deliverables 

•  At  a  minimum,  preparing  an 
assessment  of  accompli^imtents  and 
results  at  program  year-ez^  suitaNe  for 
dissemination  to  o^er  local 
partnez^ps  skill  in  the  development 
phase;  and 

•  Acting  as  a  host  to  outside  visitors 
who  are  interested  in  developing  and 
implementing  School-to-Work 
Opportunities  initiatives  of  their  own 
and  to  State  visitors  interested  in  the 
replication  and  adaption  of  successful 
progjram  elements. 

Signed  at  Washington  DC  dris  3rd  day  of 
March  1994. 

Doug  Ress, 

Assistant  Secretary  for  Employment  and 
Training.  Department  of  Labor. 

Augusta  Kappner. 

Assistant  Secretary  for  VocationaJ  and  Adult 
Education.  Departmeatof  Education. 

BIUJNG  CODE  4ei0^aO-M 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standard  {brm  used  by  applicants  asa  required  faeesheet  for  preappHcations  and  applications  submitted 
for  Federal  assistance.  It  wrH  be  used  by  Federal  agencies  to  obtain  applicant  certifkatian  that  States  which  have 
established  a  review  and  comment  procedure  Uv response  to  Rxecutive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant’s  submission. 

Item;  Entrv;  Item:  Entrv: 


I.  Self-explanatory. 

2  Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  &  applicant's  control  number 
(if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identiiler 
number.  If  for  a  new  project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  wrM  undertake  (he 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

6.  Enter  Employer  IdentificatioR  Number  (EiN>  as 
assigned  by  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter  appropriate 
letter(s)  in  the  space(s)  provided; 

— "New*  means  a  new  assistance  award. 

—  "Continuation”  means  an  extefisien  for  an 
additional  funding/budget  period  fora  project 
with  a  projected  completion  date. 

—  "Revision**  means  any  change  in  the  Federal 
Government's nnancisl  obligation  or 
contingent  liability  from  an  existing 
obligation. 

9  Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  appFicatiim. 

10.  Use  the  Catalog  of  Federal  Domestic  Assistanec 
number  and  title  of  the  program  under  which 
assistance  is  requested. 

I I.  Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e  g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preopplkations.  use  a  seporate  sheet  to 
provide  a  summary  description  of  this  project. 


12.  List  only  the  largest  political  entities  affected 
(e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and 
any  District(s)  affected' by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  tn-kind  contributions 
should  be  Included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  1 5. 

16.  Applicants  should  contact  the  State  Single  Point 
of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process. 

17.  This  question  applies  to  the  applicant  organi¬ 
zation,  net  the  person  who  signs  as  Ihe 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disttliowancca,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant’s  office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 


SF  424  (REV  4.68)  Back 
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APPENDIX  B 

ASSURANCES  AND  CERTIFICATIONS 


The  Department  of  Labor  will  not  award  a  grant  or  agreement  where  the  awardee  has 
failed  to  accept  the  ASSURANCES  AND  CERTIFICATIONS  contained  in  this  section.  By 
signing  the  face  sheet  of  this  grant  or  agreement,  the  awardee  is  providing  the 
certifications  set  forth  below: 

Assurances  -  Non-Constnxstion  Programs 

Debarment  and  Suspension  Certificatkm 

Certification  Regarding  Lobbying 

Drug  Free  Workplace  Certification 

m 

Certification  of  Non-Delinquency 

Non-discrimination  and  Equal  Employment  Requirements  Under  JTPA 


1.  ASSURANCES  -  NON-CONSTRUCTION  PROGRAMS: 


NOTE:  Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the  awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to  certify  to  additional  assurances.  If  such  is 
the  case,  you  will  be  notified. 

As  the  duly  authorized  representative  of  the  applicant,  I  certify  that  the  applicant: 

(1)  Has  the  legal  authority  to  apply  for  Federal  Assistance,  and  the  institutional 
managerial  and  financial  capability  (including  funds  sufficient  to  pay  the 
non-Federai  share  of  project  costs)  to  ensure  proper  planning,  management 
and  completion  of  the  project  described  in  this  application. 

(2)  Will  give  the  awarding  agency,  the  Comptroller  General  of  the  united  States, 
and  if  appropriate,  the  State,  through  any  authorized  representative,  access 
to  and  the  right  to  examine  all  records,  books,  papers,  or  documents  related 
to  the  award;  and  will  establish  a  proper  accounting  system  in  accordance 
with  generally  accepted  accounting  standards  or  agency  directives. 

(3)  Will  establish  safeguards  to  prohibit  employees  from  using  their  positions  for 
a  purpose  that  constitutes  or  presents  the  appearance  of  personal  or 
organizational  conflict  of  interest,  or  personal  gain. 

(4)  Will  initiate  and  complete  the  work  within  the  applicable  time  frame  after 
receipt  of  approval  of  the  awarding  agency. 

(5)  Will  comply  with  the  Intergovernmental  Personnel  Act  of  1970  (42 
U.S.C.472S-4763)  relating  to  prescribed  standards  for  merit  systems  for 
programs  funded  under  one  of  the  nineteen  statutes  or  regulations  specified 
in  Appendix  A  of  OPM's  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 
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(6)  Will  comply  with  all  Federal  statutes  relating  to  nondiscrimination.  These 
include  but  are  not  limited  to:  (a)  Title  VI  of  the  Civil  Rights  Act  of  1964  (P.L 
88.352)  which  prohibits  discrimination  on  the  basis  of  race,  color  or  national 
origin;  (b)  Title  IX  of  the  Education  Amendments  of  1972,  as  amended  (20 
U.S.C.  1681-1683,  and  1685-1686),  which  prohibits  discrimination  on  the 
basis  of  handicaps;  (d)  the  Age  Discrimination  Act  of  1975,  as  amended  (42 
U.S.C.  6101-6107),  which  prohibits  discrimination  on  the  basis  of  age;  (e) 
the  Drug  Abuse  Office  and  Treatment  Act  of  1972  (P.L  92.255)  as  amended, 
relating  to  nondiscrimination  on  the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and  Alcoholism  Prevention, ,  Treatment  and 
Rehabilitation  Act  of  1970  (P.L.  91.616)  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or  alcoholism;  (g)  523  and 
527  of  the  Public  Health  Service  Act  of  1912  (42  U.S.C.  290  dd.3  and  290 
ee-3),  as  amended,  relating  to  confidentiality  of  alcohol  and  drug  abuse 
patient  records;  (h)  Title  VIII  of  the  Civil  Rights  Act  of  1968  (42  U.S.C.  3601 
et  seq.)  as  amended,  relating  to  nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other  nondiscrimination  provisions  in  the 
specific  statute(s)  under  which  appiication  for  Federal  assistance  is  being 
made;  and  (j)  the  requirements  of  any  other  nondiscrimination  statue(s) 
which  may  apply  to  the  application. 

(7)  Will  comply,  or  has  already  complied,  with  the  requirements  of  Titles  II  and 
III  of  the  Uniform  Relocation  Assistance  and  Real  Property  Acquisition 
Poiicies  Act  of  1970  (P.L  91.646)  which  provides  for  fair  and  equitabie 
treatment  of  persons  displaced  or  whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These  requirements  apply  to  all 
interests  In  real  property  acquired  for  project  purposes  regardless  of  Federal 
participation  in  purchases. 

(8)  Will  comply  with  the  provisions  of  the  Hatch  Act  (U.S.C.  1501-1508  and 
7324-7328)  which  limit  the  political  activities  of  employees  whose  principal 
employment  activities  are  funded  in  whole  or  in  part  with  Federal  funds. 

(9)  Will  comply,  as  applicable,  with  the  provisions  of  the  Davis-Bacon  Act  (40 
U.S.C.  276a  to  276a  7),  the  Copeland  Act  (40  U.S.C.  276c  and  18  U.S.C. 
874,  and  the  Contract  Work  Hours  and  Safety  Standards  Act  (40.327-333), 
regarding  labor  standards  for  federally  assisted  construction  subagreemenfs. 

(10)  Will  comply,  if  applicable,  with  Flood  Insurance  Purchase  Requirements  of 
Section  102(A)  of  the  Flood  Disaster  Protection  Act  of  1973  (P.L.  93.234) 
which  requires  recipients  in  a  special  flood  hazard  area  to  participate  in  the 
program  and  to  purchase  flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more. 
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(1 1)  Will  comply  with  environmental  standards  which  may  be  prescribed 
pursuant  to  the  following:  (a)  Institution  of  environmental  quality  control 
measures  under  the  National  Environmental  Policy  Act  of  7969  (P.L  91. 190) 
and  Executive  Order  (EO)  1 1514;  (b)  notification  of  violating  facilities 
pursuant  to  EO  11738;  (c)  protection  of  wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  In  flood  plains  in  accordance  with  EO  1 1988;  (e) 
assurance  of  project  consistency  with  the  approved  State  management 
program  develop  under  the  Coastal  Zone  Management  Act  of  1972  (16 
U.S.C.  1451  et  seq.);  (f)  conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  urtder  Section  176(c)  of  the  Clear  Air  Act  of  1955,  as 
amended  (42  U.S.C.  7401  et  seq.);  (g)  protection  of  underground  sources  of 
drinking  water  under  the  Safe  Drinking  Water  Act  of  1974,  as  amended, 

(P.L  93.523);  and  (h)  prelection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended,  (P.L.  93.205). 

(12)  Will  comply  with  the  Wide  and  Scenic  Rivers  Act  of  1968  (16  U.S.C.  1271  et 
seq.)  related  to  protecting  components  or  potential  components  of  the 
national  wide  and  scenic  rivers  system. 

(13)  Will  assist  the  awarding  agency  In  assuring  compliance  with  Section  106  of 
the  National  Historic  Preservation  Act  of  1966,  as  amended  (16  U.S.C.  470), 
EO  11593  (Identification  and  protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of  1974  (16  U.S.C.  469a. 1  et 
seq.). 

(14)  Will  comply  with  P.L  93.348  regarding  the  protection  of  human  subjects 
Involved  In  research,  development,  and  related  activities  supported  by  this 
award  of  assistance. 

(15)  Will  comply  with  the  Laboratory  Animal  Welfare  Act  of  1966  (P.L)  89.544,  as 
amended,  7  U.S.C.  2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for  research,  teaching,  or  other 
activities  supported  by  this  award  of  assistance. 

(16)  Will  comply  with  the  Lead-Based  Paint  Poisoning  Prevention  Act  (42  U.S.C. 
4801  et  sew.)  which  prohibits  the  use  of  lead  based  paint  In  construction  or 
rehabilitation  of  residence  structures. 

(17)  Will  cause  to  be  performed  the  required  financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of  1984. 

(18)  Will  comply  with  all  applicable  requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  policies  governing  this  program. 

2.  CERTIRCATION  REGARDING  DEBARMENT,  SUSPENSION,  AND  OTHER 

RESPONSIBILITY  MATTERS  -  PRIMARY  COVERED  TRANSACTIONS: 

(1)  The  prospective  primary  participant  certifies  to  the  best  of  its  knowledge  and 
belief,  that  ft  and  Its  principals: 
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(a)  Are  not  presently  debarred,  suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily  excluded  from  covered  transactions 
by  any  Federal  department  or  agency; 

(b)  Have  not  within  a  three-year  period  preceding  this  proposal  been 
convicted  or  had  a  civil  judgment  rendered  against  them  for 
commission  of  fraud  or  ascriminal  offense  in  connection  with 
obtaining,  attempting  to  obtain,  or  performing  a  public  (Federal,  State, 
or  local)  transaction  or  contract  under  a  public  transaction;  violation 
of  Federal  or  State  antitrust  statutes  or  commission  of  embezzlement, 

^  theft,  forgery,  bribery,  falsification  or  destruction  of  records,  making 

false  statements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  or  otherwise  criminally  or  civilly  charged  by 
a  government  entity  (Federal,  State  or  local)  with  commission  of  any 
of  the  offenses  enumerated  in  paragraph  (1)(b)  of  this  certification; 
and; 

(d)  Have  not  within  a  three-year  period  preceding  this  application  / 
proposal  had  one  or  more  public  transactions  (Federal,  State,  or 
local)  terminated  for  cause  or  default. 

(2)  Where  the  prospective  primary  participant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such  prospective  participant  shall  attach  an 
explanation  to  this  proposal. 

3.  CERTIFICATION  REGARDING  LOBBYING 

Certification  for  Contracts.  Grants,  Loans,  and  Cooperative  Aaroomaiits 

By  accepting  this  grant/agreement,  the  signee  hereby  certifies,  to  the  best  of  his  or  her 

knowledge  and  belief,  that: 

1.  No  Federal  appropriated  funds  have  been  paid  or  will  be  paid,  by  or  on 
behalf  of  the  undersigned,  to  any  person  for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  Congress,  or  an  employee  of  a  Member 
of  Congress  in  connection  with  the  awarding  of  any  Federal  contract,  the 
making  of  any  Federal  grant,  the  making  of  any  Federal  loan,  the  entering 
into  of  any  cooperative  agreement,  and  the  extension,  continuation,  renewal, 
amendment  or  modification  of  any  Federal  contract,  grant,  loan  or 
cooperative  agreement. 

2.  If  any  funds  other  than  Federal  appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or  attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of  Congress  in  connection  with  this 
Federal  contract,  grant,  loan  or  cooperative  agreement,  the  undersigned 
shall  complete  and  submit  Standard  Form  -  ///,  "Disclosum  Form  to  Report 
Lobbying,"  In  accordance  with  its  instructions. 
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INSTRUCTIONS  FOR  COMPLEHON  OF  5?F-/  / 1  DISCLOSURE  OF  LOtiBYiNG  ACTNiTlES 

This  disciosure  form  shall  be  completed  by  the  reporting  entity,  whether  subawardee  or  prime  Federal  recipient,  at  the  initiation  or  receipt  ol  a 
covered  Federal  Actior),  or  a  matenal  chartge  to  a  previous  fHirtg,  pursuant  to  title  31  U.S.C.  section  1352.  The  filing  ol  a  form  is  required  lor  each 
payment  or  agreement  to  make  paymerrt  to  any  lobbying  entity  for  irtfluencing  or  attempting  to  influence  an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or  employee  of  Congress,  or  an  employee  of  a  Member  of  Cortgress  In  connection  with  a  covered  Federal  action. 
Use  the  SF-LLL-A  Continuation  Sheet  for  additional  information  if  the  space  on  the  form  Is  inadequate.  Complete  alt  items  that  apply  for  both  the 
irtitial  filing  artd  material  change  report  Refer  to  the  impiementmg  guidartce  published  by  the  Office  of  Management  and  Budget  for  addiiior.al 
information. 

1.  Identify  the  type  ol  covered  Federal  action  tor  which  lobbying  ectivity  is  and/or  has  been  secured  to  influertce  the  outcome  of  a 
covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal  actkxt 

3.  Identify  the  appropriate  dassHication  of  this  report  If  this  Is  a  followup  report  caused  by  a  nnaterial  change  to  the  information 
previousty  reported,  enter  the  year  and  quartet  in  which  the  change  occurred.  Eitter  the  date  of  the  last  previously  submined 
report  by  this  reporting  fplity  for  thia  covered  Federal  actiort 

4.  Enter  the  full  rrame.  address,  oty,  state  and  sip  code  ol  the  reporting  entity.  Include  Congressional  District,  if  known.  Check  the 
appropriate  dassHication  of  the  reporting  entity  that  designates  H  H  Is,  or  expects  to  be.  a  prime  or  subaward  recipient.  Identify 
the  tier  of  the  subawartlee.  e.g..  the  first  subawardee  of  the  prime  is  the  tet  tier.  Subawards  indude  but  are  not  limited  to 
subcorttracts.  subgrants  and  contract  swards  urtder  grants. 

5.  n  the  organization  filirtg  the  report  in  item  4  checks  'SubawarOee*,  then  enter  the  tuU  rvame.  address,  city,  state  and  zip  code  ot 
the  prime  Federal  redpiertt.  kKtude  Congressiorval  District,  H  known. 

6-  Eftter  the  rtame  of  the  Federal  agency  making  the  award  or  loan  commltiTtent  ktdude  at  least  one  organizational  level  below 
agerrey  name.  H  knowrv  For  example.  Department  of  Transportation.  United  States  Coast  Guard. 

7.  Enter  the  Federal  program  rtame  or  description  for  the  covered  Federal  action  item  t).  H  known,  enter  the  full  Catalog  ot 
Federal  Domestic  Assistarvoe  (CFDA)  number  lor  grartts,  cooperative  agreements,  loans,  and  loan  commitments. 

8.  Enter  the  most  appropriate  Federal  ktentH^ng  number  available  for  the  Federal  action  ideritified  In  item  1  |e.g..  Request  for 
Proposal  (RFP)  number;  kwitation  tor  Bid  (IFB)  number,  grent  armouncemerti  number,  the  contract,  grant,  or  loan  awa>d 

,  numbet.  the  applicstion/proposal  control  number  assigrted  by  the  Federal  agertcy).  Indude  prefixes,  e  g.,  'RFP-DE-90O0t  ‘ 

9.  For  a  covered  Federal  action  where  there  has  been  an  awa.'d  ot  loan  commitmertt  by  the  Federal  agency,  enter  the  Fedeisl 
antount  ot  the  award/loan  commitment  for  the  prtme  entity  Identified  in  Item  4  or  S. 

to.  (a)  Enter  the  full  rtame,  address,  city,  state  and  zip  code  of  the  lobbying  entity  engaged  by  the  reporting  entity  identified 
In  Hem  4  to  influertca  the  covered  Federal  action. 

(b)  Ertter  the  fun  rtames  of  the  indMdu8l(s)  performing  een.-ices,  and  Indude  full  address  it  different  from  10  (a).  Enter 
Last  Name.  Ftrsi  Name,  and  Middta  ktiPal  (Ml). 

11.  Enter  the  amount  ol  compensation  paid  or  reasonably  expected  to  be  paid  by  the  reporting  entHy  (tern  4)  to  the  lobbying  entity 
(Hem  10).  Irtdicste  whether  the  payment  has  been  made  (actual)  or  will  be  made  (planned).  Ch^  all  boxes  that  apply  II  this 
la  a  material  change  report,  enter  the  cumulative  amount  of  paymerrt  made  or  planned  to  be  made. 

12  Check  the  appropriate  box(e8).  Check  all  boxes  that  apply.  If  payment  Is  made  through  an  in-kind  contributioo,  specify  the 
nature  artd  value  of  the  kvtdnd  payment. 

13  Check  the  appropriate  box(es).  Check  ak  boxes  that  apply  If  other,  specify  nature. 

14.  Provide  a  spectfie  artd  detailed  description  of  tha  sarvices  that  the  lobbyist  has  performed,  or  wilt  be  expected  to  perform,  and 

the  date(s)  ot  any  services  rendered.  Include  ail  preparatory  and  related  activity,  rtol  )ust  time  spent  in  actual  contact  with 
Federal  officials.  Identify  the  Federal  offldalfs)  or  employee(s)  contacted  or  the  cfficer(s),  employee (s),  or  Member (s)  ol 
Congress  that  were  contacted. 


15.  Check  whether  or  not  a  SF-LLL-A  Continuation  Sheetfs)  is  attached. 

16.  The  certifying  official  shall  sign  and  date  the  form,  prim  his/her  name.  Utie.  and  telephone  number. 


Public  reporting  burden  for  tftls  collection  of  information  ia  estimated  lo  average  30  minutes  per  response,  including  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  coliegtion  of 
informatiorv  Send  commentt  regarding  the  burden  estimate  or  ar*y  other  aspect  of  this  collection  of  Informadort,  includiog  suggesilons  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget,  Pi^jerwork  Reduction  Prr^ect  (03480046),  Washinglon,  D.C.  20603. 


Federal  Register  /  Vol.  59,  No.  46  /  Wednesday,  March  9,  1994  /  Notices 


11169 


DISCLOSURE  OF  LOBBYING  ACTIVITIES 
CONTINUATION  SHEET 


Approved  by  OMB  0348-0046  Authorized  lor  Local  Reporductiort  Staitdard  Form  .  UL-A 
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DISCLOSURE  OF  LOBBYING  AClTViTIES 

Complete  this  form  to  disclose  lobbying  acUvities  pursuant  to  31  U.S.C.  1352 
(see  reverse  for  public  burden  disclosure) 


1.  Type  of  Federal  Action:  __ 

a.  contract 

b.  gram 

c.  cooperadve  agreement 

d.  loan 

a.  loanguaramee 
t  loan  Insurance 


2.  Status  or  Federal  Action: 

3.  RafiortTyoe: 

a.  bld/offer/appllcatton 

a.  Mtlaiinng 

b.  HUal  award 

b.  material  change 

C.  pOSl-dIMWd 

For  Material  Change  Only; 
year  Quarter 

date  ol  last  resort 

<  Nama  and  Addrasa  of  Reportine  Entity:  Prima  Subawafdaa  S. 

Tl« _ ,  M  known: 


M  Reporting  Entity  In  No.4  ia  Subawardea,  Enter  Name  and 
Addresa  of  Prima. 


Cortgrassional  Oiatrict,  H I 


6.  Federal  Dapartmant/Agancy: 


Congraaalonal  District,  U  known: 


7.  Federal  Program  Nama/Oescription: 


8.  Federal  Action  Number,  if  known: 


to.  a.  Name  and  Address  of  Lobbying  Entity 

(if  itKilvidual,  last  name,  first  rtama,  Ml): 


CFDA  Number,  If  appiicabla: _ 


9.  Award  Amount  if  known: 

$ 


b.  Individuala  Performing  Seivioea  (Including  address  if  different 
from  No.  10a)  (last  name,  first  name,  MQ: 


(Attach  Continustion  Sheat(s)  SF>LLLA  H  necessary) 


11.  Amount  of  Payment  (check  aS  that  apply): 

____  actual  ____  planned  $ _ 


12.  Form  of  Payment  (check  eS  that  apply): 

a.  cash 

b.  Irt-kktd;  specify; 

nature _ value  _ 


(Attach  Continuation  Sheet(s)  SF-LLL-A,  N  necessary) 


13.  Type  of  Payment  (check  aH  that  apply) 

_ a.  retalnar 

_ b.  onetime  tee 

__  a  commission 

_ d.  contingent  fee 

___  e.  deferred 
_  I.  other,  soecifv: 


14.  Brief  Description  of  Servioea  Performed  or  to  be  Performed  a.od  Date(s)  of  Service,  lnciudir>g  officer(s),  empioyee(s).  or  Member(s) 
contacted,  for  Payment  Indicated  in  item  11: 


(attach  (Continuation  Sbeet(s)  SF-llLA  If  necessary) 


15.  (Continuation  Sheet(s)  SF-LLL-A  attached:   YES   NO 


16.  Information  requested  through  this  form  la  auihor&ed  by  tfUa  31  U.S.C. 

section  13U.  This  disclosure  of  lobbying  actMdes  la  a  irwterW 

Sionature 

representation  ol  fact  upon  wMch  relance  was  placed  by  the  Her  above 

Print  Nanna; 

vmen  thia  transacPor*  was  made  or  entered  Into.  This  dlscio8.^e  is 
required  pursuert  to  31  U.&C.  13S2.  TMe  InAxmebon  will  be  reported  to 
the  Congress  semFennusii'y  and  wM  be  avalabte  for  pubic  Inspecboa 

Any  person  who  (bis  de  the  required  dbdoswe  shal  be  subiect  to  a 
cMI  penwty  ol  not  less  thart  S1CUK0  and  net  more  than  S100.00C  for 

1  each  such  tenure. 

TWa: 

Taieohona  Numban  Data; 

ioT 


iaio  rotm  - 
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3.  The  undersigned  shall  require  that  the  language  of  this  certification  be  included  in  the 
award  documents  for  all  subawards  at  all  tiers  (including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and  cooperative  agreements)  and  that  all  subrecipients 
shall  certify  and  disclose  accordingly. 

This  certification  is  a  material  representation  of  fact  upon  which  reliance  was  placed  when  this 
transaction  was  made  or  entered  into.  Submission  of  this  certification  is  a  prerequisite  for  making 
or  entering  into  this  transaction  imposed  by  Section  1352,  Title  31,  U.S.  Code.  Any  person  who  fails 
to  file  the  required  certification  shall  be  subject  to  a  civil  penalty  of  not  less  than  $10,000  and  not 
more  than  $100,000  for  each  such  failure. 

4.  DRUG  FREE  WORKPLACE: 

Awardee  certifies  that  it  will  provide  a  drug  free  workplace  by  implementing  the  provisions  at  29 
CFR  98.630.  In  accordance  with  these  provisions  please  provide  in  the  space  below,  a  list  of 
places  where  performance  of  work  done  in  connection  with  this  specific  grant/agreement  will  take 
place.  This  information  must  be  included  with  this  signed  document. 


5.  CERTIFICATION  OF  NON-DELINQUENCY: 


Not  Delinquent  on  any  Federal  Debt 
Delinquent  on  any  Federal  Debt 
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AS,C  CONTINUE:(9) 

Nondiscrimination  and  Equal  Opportunity  Requirements  of  JTPA 
29  CFR  PART  34 
**ASSUf^CES** 

(1)  As  a  condition  to  the  award  of  financial  assistance  under  JTPA  from  the  Department  of  Labor, 
the  grant  applicant  assures,  with  respect  to  operation  of  the  JTPA-funded  program  or  activity  and 
all  agreements  or  arrangements  to  carry  out  the  JTPA-funded  program  or  activity,  that  it  will 
comply  fully  with  the  nondiscrimination  and  equal  opportunity  provisions  of  the  Job  Training 
Partnership  Act  of  1982,  as  amended  (JTPA),  including  the  Nontraditional  Employment  for 
Women  Act  of  1991  (where  applicable);  Title  IV  of  the  Civil  Rights  Act  of  1964,  as  amended; 
Section  504  of  the  Rehabilitation  Act  of  1973,  as  amended;  the  Age  Discrimination  Act  of  1975, 
as  amended,  and  with  all  applicable  requirements  imposed  by  or  pursuant  to  regulations 
Implementing  those  la'Xrs,  including  but  riot  limited  to  29  CFR  Part  34.  The  United  States  has  the 
right  to  seek  judicial  enforcement  of  this  assurance. 

(2)  The  grant  applicant  certifies  that  it  has  deveioped  and  will  maintain  a  "Method  of  Administration" 
pursuant  to  29  CFR  34.33.  This  system  must  be  in  place  by  August  14,  1993. 

(3)  The  grant  applicant  is  attaching  information  pursuant  to  29  CFR  34.24(a) (3) (ii)  where  applicable, 
including  the  name  of  any  Federal  agency  other  than  the  Department  of  Labor's  Directorate  of 
Civil  Rights  that  conducted  a  civil  rights  compliance  review  or  complaint  investigation  during  the 
two  preceding  years  in  which  the  grant  applicant  was  found  to  be  in  noncompliance;  and  shall 
identify  the  parties  to,  the  forum  of  and  case  numbers  pertaining  to,  any  administrative 
enforcement  actions  or  lawsuits  filed  against  it  during  the  two  years  prior  to  its  application  which 
allege  discrimination  on  the  ground  of  race,  color,  religion,  sex,  national  origin,  age,  disability, 
political  affiliation  or  belief,  citizenship  or  participation  in  JTPA. 


NOTE: 


No  findings  of  noncompliance  in  the  last  two  years. 
See  attached  information. 


BILLING  CODE  4510-3»-C 
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Appendix  C — Goals  2000:  Educate 
America  Act 

Supporting  Systemic  Education  Reform 
Nationwide 

Overview 

•  Goals  2000  provides  resources  to 
States  and  communities  to  develop  and 
implement  systemic  education  reforms 
aimed  at  helping  all  students  reach 
challenging  academic  and  occupational 
standards. 

Legislati^'e  Update 

•  A  unique  bipartisan  consensus 
among  Governors,  Members  of  Congress, 
business  leaders,  and  educators  has 
emerged  in  support  of  the  systemic 
education  reform  reflected  in  the  “Goals 
2000:  Educate  America  Act.” 

•  On  October  13,  the  House  of 
Representatives  voted  307-118  in 
support  of  Goals  2000. 

•  On  February  8,  the  Senate  voted  71- 
25  in  support  of  Goals  2000. 

•  It  is  anticipated  the  President  will 
sign  the  bill  by  late  March. 

Components  of  The  “Goals  2000: 
Educate  America  Act” 

Title  I:  National  Education  Goals 

•  Codifies  in  law  the  original  six 
National  Education  Goals  and  adds  two 
new  goals  related  to  parental 
participation  and  professional 
development. 

Title  II:  National  Education  Reform 
Leadership,  Standards,  and 
Assessments 

'  •  Establishes  in  law  the  National 
Education  Goals  Panel  and  adds  new 
responsibilities  to  build  public  support 
for  reform  and  approve  criteria  for 
certifying  volimtary  national  content 
and  student  performance  standards  and 
voluntary  opportunity-to-learn 
standards. 

•  Creates  a  National  Education 
Standards  and  Improvement  Council 
(NESIC)  to  examine  and  certify  national 
and  State  content  standards, 
opportunity-to-leam  standards,  and 
assessment  systems  submitted  on  a 
voluntary  basis.  The  establishment  of 
NESIC  was  recommended  by  a 
bipartisan  task  force,  the  National 
Council  on  Education  Standards  and 
Testing,  chaired  by  Governors  Roy 
Romer  and  Carroll  Campbell. 

•  Provides  grants  to  support  the 
development  of  voluntary  model 
opportunity-to-leam  standards  as  well 
as  assessment  systems  aligned  to  State 
content  standards. 


Title  lU:  State  and  Local  Education 
Systemic  Improvement 

Title  HI  is  a  State  grant  program  to 
support,  aooelerate,  and  sustain  State 
and  local  improvement  efforts  aimed  at 
helping  all  students  reach  challenging 
academic  standards. 

State  Planning  Panel 

•  The  Governor  and  the  Chief  State 
School  OfBcer  will  appoint  a  broad- 
based  panel  comprised  of  policymakers, 
teachers,  princip^,  administrators, 
representatives  of  business  and  labor, 
and  members  of  the  public. 

•  The  Governor  and  the  Chief  State 
School  Officer  will  each  appoint  half 
the  members  of  the  State  panel. 

•  States  that  already  have  a  broad- 
based  panel  in  place  can  request  that  the 
Secretary  of  Education  recognize  the 
existing  panel. 

Comprehensive  Improvement  Plan 

•  The  State  Plaiming  Panel  has 
responsibility  for  developing  a 
comprehensive  reform  plan. 

•  States  with  reform  plans  already  in 
place  that  meet  the  Act’s  requirements 
will  not  have  to  develop  new  plans  for 
Goals  2000.  The  Secretary  can  approve 
plans,  or  portions  of  plans,  already 
adopted  by  the  State. 

•  In  order  to  receive  funds  after  the 
first  year,  a  State  has  to  have  an 
approved  plan  or  have  made  substantial 
progress  in  developing  it. 

•  A  peer  review  process  will  be  used 
to  review  the  State  plans  and  offer 
guidance  to  the  State  Planning  Panel. 
The  Department  of  Education  will  also 
offer  other  technical  assistance  and 
support. 

In  general,  the  plans  are  to  address: 

•  Strategies  for  the  development  of 
content  standards,  student  performance 
standards,  student  assessment,  and 
plans  of  teacher  training. 

•  Strategies  for  providing  all  students 
an  opportunity  to  learn  to  challenging 
academic  standards. 

•  Management  and  governance 
strategies  Qiat  promote  accountability 
for  results,  flexibility,  site-based 
management,  and  other  principles  of 
high-performance  management. 

•  Strategies  to  involve  parents  and 
the  community  in  helping  all  students 
meet  the  challenging  State  standards 
and  for  promoting  grass  roots,  bottom- 
up  involvement  in  reform. 

'  •  Strategies  for  bringing  education 

reform  to  scale  and  ensuring  that  all 
local  educational  agencies  and  schools 
in  the  State  are  involved  in  developing 
and  implementing  needed 
improvements. 

Funds  will  also  be  available  to  States 
to  support  the  development  of  a 


technology  plan,  which  will  he 
coordinate  with  the  overall  reform 
plan.  This  plan  is  to  describe  how  States 
will  use  technology  to  support  systemic 
reform  and  the  ad^evement  of  high 
standards. 

Title  IV:  National  Skill  Standards  Board 

•  This  title  creates  a  National  Skill 
Stfoidards  Board  to  serve  as  a  catalyst  in 
stimulating  the  development  and 
adoption  of  a  voluntary  national  system 
of  occupational  skill  standards  and 
certification  ffiat  will  serve  as  a 
cornerstone  of  the  national  strategy  to 
enhance  workforce  skills.  The  Board 
would  be  responsible  for  identifying 
broad  clusters  of  major  occupations  in 
the  U.S.  and  facilitating  the 
establishment  of  voluntary  partnerships 
to  develop  skill  standards  for  each 
cluster.  The  Board  would  endorse  those 
skill  standards  submitted  by  the 
partnerships  that  meet  certain 
statutorily  prescribed  criteria. 

Timetable  and  Funding 

•  Congress  has  appropriated  $105 
million  for  Goals  2000  for  fiscal  year 
1994.  First-year  funds  will  be  available 
to  the  States  on  July  1, 1994.  The 
President  has  asked  for  $700  million  in 
his  1995  budget  proposal  for  the 
Department  of  Education’s  portions  of 
the  Act  and  $12  million  for  the 
Department  of  Labor’s  portion  of  the 
Act,  which  is  the  National  Skill 
Standards  Board. 

•  For  first-year  funding.  States  will  be 
asked  to  submit  an  application  that  will 
describe  the  process  by  which  the  State 
will  develop  a  school  improvement  plan 
and  how  the  SEA  will  use  the  funds 
received. 

•  In  year  1 ,  it  remains  unclear  how 
much  of  the  funds  will  stay  at  the  State 
level  and  what  will  be  distributed, 
through  a  competitive  process,  to  local 
educational  agencies.  The  House-Senate 
conference  will  resolve  this. 

•  In  succeeding  years,  either  85 
percent  or  90  percent  of  each  State’s 
funds  are  to  be  used  to  make  subgrants 
for  the  implementation  of  the  State  and 
local  improvement  plans  and  to  support 
educator  preservice  and  professional 
development. 

•  LEAs  that  receive  funding  must  use 
75  percent  to  fund  individual  school 
improvement  initiatives.  After  year  one, 
LEA’S  must  pass  through  85  percent  of 
the  funds  to  schools. 

Waivers 

•  SEAs  can  apply  to  the  Secretary  of 
Education  for  waivers  of  certain 
programmatic  requirements  that  impede 
the  implementation  of  the  State  or  local 
implementation  plans. 
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•  The  Act  will  not  allow  the  Secretary 
to  waive  civil  rights  regulations  or 
requirements  in  such  areas  as  parental 
involvement. 

The  Relationship  of  Goals  2000  to 
Other  Federal  Education  Programs 

•  State  participation  in  all  aspects  of 
Goals  2000  is  volimtary,  and  is  not  a 
precondition  for  participation  in  other 
Federal  programs. 

•  Goals  2000  is  the  first  step  toward 
making  the  Federal  Government  a 
supportive  partner  in  State  and  local 
systemic  reforms  aimed  at  helping  all 
children  reach  high  standards. 

•  Other  new  and  existing  education 
and  training  programs  will  fit  within  the 
Goals  2000  fi'amework  of  challenging 
academic  and  occupationed  standards, 
systemic  reform,  and  flexihility  at  the 


State  and  local  levels.  The  aim  is  to 
promote  greater  coherence  among 
Federal  programs  and  between  Federal 
programs  and  State  and  local  education 
reforms. 

•  For  example,  the  pending  School- 
to-Work  Opportunities  Act  will  support 
State  and  local  efforts  to  build  a  school- 
tO'Work  transition  system  that  will  help 
youth  acquire  the  knowledge,  skills, 
abilities  and  labor  market  information 
they  need  to  make  a  smooth  transition 
from  school  to  career-oriented  work  and 
to  further  education  and  training. 
Students  in  these  programs  will  be 
expected  to  meet  ^e  same  academic 
standards  States  establish  under  Goals 
2000  and  will  earn  portable,  industry- 
recognized  skill  certificates  that  are 
benchmarked  to  high  quality  standards 


such  as  the  skill  standards  that  will  be 
established  under  Goals  2000. 

•  Similarly,  the  Administration’s 
proposed  reauthorization  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  (ESEIA)  allows  States  that 
have  developed  standards  and 
assessments  under  Goals  2000  to  use 
them  for  ESEA,  thereby  providing  a 
single  set  of  standards  and  assessments 
for  States  to  use  for  their  reform  needs 
and  to  meet  Federal  requirements. 

•  In  the  future,  the  Administration’s 
proposals  for  the  reauthorization  of 
education  programs  will  also  fit  within 
the  same  framework  of  challenging 
standards  and  systemic  reform. 
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Proclamations: 

6651  . 10049 

6652  . 10265 

6653  . .......10723 

6654  . 10725 

6655  . 10727 

Administrative  Orders: 
Presidential 

Determinations: 

No.  94-15  of  February 


18, 1994 . 

. 10047 

Executive  Orders: 
12901 . 

. 10721 

5  CFR 

837 . 

. 10267 

7  CFR 

300 . 

. 9613 

319 . 

. 9917 

321 . 

. 9917 

457 . 

. 9614 

810 . 

_ _ 10569 

905 . 

. 10051 

907 . 

. 10052 

908 . 

. 10052 

917 . 

. 10053 

993 . 

. 10228 

1094 . 

. 10056 

1413 . 

. 10574 

1464 . 

. 10939 

1475 . 

. 9918 

1924 . 

. 9805 

1930 . 

. 9805 

1944 . 

. 9805 

Proposed  Rules: 
959 . 

. 11008 

inna 

1427 . 

. 9674 

1744 . 

. 10327 

1753 . 

. 10327 

9  CFR 

91 . 

. 9616 

92 . 

...9617, 10729 

Proposed  Rules: 
78 . 

. 9938 

92 . 

. 9679 

94 . 

9939,  9941 

101 . 

. ;.9681 

113 . 

. 9681 

301 . 

. 10246 

318 . 

. 10246 

381 . 

. 10230 

10  CFR 

50 . 

. 10267 

Proposed  Rules: 
Ch.  II . 

. 9682 

Ch.  Ill . 

. 9682 

430 . 10334, 10464 

Ch.  X . 9682 


11  CFR 

104 . 


.10057 


12  CFR 

3 . 10946 


650 . 9622 

Proposed  Rules: 

205 . 10684, 10698 

327 . 9687 

701 . 

. 10334 

13  CFR 

123 . 

. 10953,  10955 

14  CFR 

39 . 

. 10057, 10270, 10272. 

10273, 10275, 10279, 10575, 

10734, 10735 

71 . 

. 9627,  9919,  9920, 

10739, 10740, 10741 , 10742, 

10743, 10744, 10745, 10746, 

10747, 10956, 

10957 

91 . 

. 10958 

73 . 

. 10748 

157.... 

. 10262 

300.... 

. 10060 

302.... 

. 10060' 

303.... 

. 10060 

325.... 

. 10060 

385.... 

. 10060 

Proposed  Rules: 

Ch.  1... 

. 11009 

39 . 

. 10336,  10338,  10340, 

10759 

71 . 

. 10040,  10084,  10760, 

11010 

15  CFR 

771.... 

. 10958 

772.... 

. 10958 

773.... 

. 10958 

774.... 

. 10958 

778.... 

100.68 

786.... 

. 10958 

787.... 

. 10958 

799.... 

. 10958 

Proposed  Rules: 

946.... 

. 9921 

990.... 

. 9688 

16  CFR 
Proposed  Rules: 

1500 . 10761 

17  CFR 

.9 . 

•12 . 


10228 

..9631 
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21  . . 10228 

30 . . . - . 10281 

143 . 10228 

156 . 10228 

190 . 10228 

240 . 10984 

Proposed  Rules: 

1_... . 9689 


18CFR 

Ch.  I _ . 

4 . . 

271 . 

Proposed  Rules: 


_ 9682 

. . 10576 

. 10577 


_ 11011 


19CFR 

4 . 10283 

123 _ 10283 

Proposed  Rules; 

146 . - . 10342 

175 . 10764 


Proposed  Rules: 

416 . - . 10766 

626 . . . 10769 


21  CFR 

. . 

73 . 

172..  _  — 

. 10578 

-  10986 

177 _ 

.-9925. 10986 

178-  — . 

.10064,  10065 

450.  - 

orOR 

...  .  10283 

1308 _ _ 

. . 10718 

Proposed  Rules: 

123 . 

1240 _ 

. -10085 

_  ..10085 

1308 . . 

_ 10720 

24  CFR 

Proposed  Rules: 
905 . 

. -.10876 

968 . 

. 10876 

25  CFR 

Proposed  Rules: 

Ch.  I . . .  . 

. . 9718 

26  CFR 

Proposed  Rules; 

77 . 10C86 

29CFR 

2647. . . . . 1-9926 


Proposed  Rules: 

Ch.  11 _ 

Ch.  IV _ 

Ch.  VI _ 

Ch.  vri . 

936 . - . 


10752 

180 _ 9928,9929,9931, 

10286, 10287, 10288, 10988, 
10990,10991 
185 . . 10993 


...-.9926 

QflfiA 

271 _ 

. . . . 105.50 

279 . . . 

10550 

— 

_ 9718 

Proposed  Rules: 
Ch.  1 

. . 9946 

31  CFR 
315 _ 


52 _ 9947, 10103, 10349, 

11012 

63 _ 10352, 10461, 10591, 

11018 

68 . . . 9947, 11105 

81 . . 11012 

156 _ 10228 


33  CFR 

100 . - . .10749 

117.. . 10076,  10749 

165 _ 10077, 10749,  10750 

Proposed  Rules: 

110 . 10772 

165 . 10773, 

10774,  10775, 10777 
177 _ 10102 


Proposed  Rules: 
Ch.  Vt...„ . . 

75 . - _ _ 

693 . . 


. „_10103 

_ 10926 

. 10926 


36  CFR 

254 . 10854 

Proposed  Rules: 


[  20-..-.- . 

— . -.9642 

Proposed  Rules: 

_ 9642 

3— . 

...9719, 11 

j  25.- _ _ 

9642 

36  .  . 

-.  . '  1 

- .9664 

1  301 _ 

_ 10075 

39  CFR 

1  602.- . 

. 9642, 10067 

963 . . 

. — . 1i 

Proposed  Rul^s: 

1-„ . . 10675 

602 _ 10675 


40  CFR 

52 _ ......9668, 10078, 10284, 


405 . 

412 . . . 

424 _ _ _ 

Proposed  Rules: 


43  CFR 

Proposed  Rules: 

Subtitle  A _ 

Ch.  1 _ 

_ 9718 

9718 

Ch.  It.. 

-  .9718 

3160 . . 

. —11019 

44  CFR 

64 _ 

_ 9671 

45  CFR 

233 _ 

_ 10299 

90 _ 10107 

97, . . 11029 


46  CFR 

10 _ _ 

Proposed  Rules: 

10 _ _ _ 

25 . 


. 10753 

. . 10753 


. . 10544 

. . 10544 

_ 10544 

. . 10461 


47  CFR 

61 . 10300 

69 _ 10300 

76... _ 9934 

Proposed  Rules: 

73 _ 10605, 10606, 10607 


48  CFR 

225 . 

247 _ _ 

252 . . 

1804 . . 

1807 . . 

1815 _ 

1834 _ _ 

1852 . . 

1853._ . . 

1870 . 

•  Proposed  Rules: 

Ch.  9 _ _ 

Ch.  14 _ 


317 _ _ 

. . ..10634 

lAn 

QQ^7  Q<UQ 

1837 . 

321 _ 

. 10534 

261 

9800  10^52 

1852 . 

330 _ 

_ _ —.10534 

in77fl 

332 _ 

- _ _ 10534 

271 

9800 

49  CFR 

342 . . 

_ _ -10534 

201 

99.50 

■| 

351 _ 

_ 10534 

w? 

9808 

7 

352 _ 

_ _ 1(»34 

0 

353 . 

32  CFR 

. . 10534 

41  CFR 

302-11- 

. . . 10997 

28- - 

643 _ 

671 

90 _ 

_ 10988 

1312 . 

- 10579 

_ 10579 

_ 10579 

- . 10078 

_ 10079 

_ 10081 

_ 10079 

_ 10079 

. . 10078 

10078,  10079 

. . „..9682 

_ 9718 

_ 9951 

_ 9951 

. . 9951 


_ 10060 

. 10060 

_ 10060 

. „10060 

_ 10756 

_ 11004 

. 10304 


Proposed  Rules: 
571 . 


50  CFR 
17.- . 


.9935, 10305,  10580, 
lOm  10906 

_ 10584 

_ _ 10586 

_ 10675 

_ _ _ 11006 

10588 
. 10688 

. . . 10082 


Proposed  Rules: 

Ch.  I . . 9718 

Ch.  IV _ 9718 

17 _ 9720, 10364,  10607 

644 _ 9720 

646 _ 9721 

649 _ 11029 

651 _ 10608 

658 _ 9724 

671 _ 10365 


LIST  OF  PUBUC  LAWS 

Note:  No  public  biPs  wNch 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Register  tor  inclusion 
In  today's  List  of  Public 
Laws. 

Last  List  February  25,  1994 


New  Publication 

List  of  CFR  Sections 
Affected 

1973-1985 

A  Research  Guide 

These  four  volumes  contain  a  compilation  of  the  “List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 

Volume  I  (Titles  1  thru  16) . $27.00 

Stock  Number  069-000-00029-1 

Volume  II  (Titles  17  thru  27) . $25.00 

.  Stock  Number  069-000-00030-4 

^  Volume  Hi  (Titles  28  thru  41) . $28.00 

Stock  Number  069-000-00031  -2 

^  Volume  IV  (Titles  42  thru  50) . $25.00 

Stock  Number  069-000-00032-1 


Superintendent  of  Documents  Publications  Order  Form 

Charge  your  order. 

*6962  Its  easyl 

Please  Type  or  Print  (Form  is  aligned  for  typewriter  use.)  lb  Hm  your  orders  uimI  toquiries-OOl)  512-2250 

Prices  include  regular  domestic  postage  and  handling  and  are  good  through  12/92.  After  this  date,  please  call  Order  and 
Information  Desk  at  202-783-3238  to  verify  prices.  International  customers  please  add  25%. 


)ty.  Stock  Number 

1  021-602-00001-9 
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Total  for  Publications 


(Company  or  personal  name) 
(Additioaal  address/aUention  line) 


(Please  type  or  print) 


(CiQr,  State,  ZIP  Code) 

i _ 1 _ ^ _ 

(Daytime  phone  including  area  code) 

Mafl  order  to: 

Nav  Ordos,  Superintendent  of  Documents 
pa  Iks  371954,  Pfttsbuigh,  VA  15250-7954 


Please  Choose  Method  of  Payment: 

I  I  Check  payable  to  the  Superintendent  of  Documents 
CH  GPO  Deposit  Account  [Z  1  1  I  1  i  i  ~[Z] 

□  VISA  or  MasterCard  Account 

I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  II  I 


(Citdk  cad  espirrtioD  date)  Tbmk  you  for  your  order! 
(Signature) 
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